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Abstract

The objectives of this article are to (1) study the conceptual
framework, the theories, the principles and the history of the performance of
obligation which is not only the delivery of money and (2) to analyze the root
cause and the solution of the debt payment with execution or non-execution.

The use of documentary research methodology has been applied to
this article. The resources are consist of legislation, document, articles, the final
judgement from the supreme, the meeting minutes, the printing medias and the
related online contents from the local and global governments.

The research result shows no legislation is available to handle the
performance in lieu on monetary obligation by performance or forbearance.
Therefore, the creditor could take advantage of a gap in the law. According to

the class inequality, the debtor may have no choice to negotiate with the
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creditor. Section 321 and 322 could be resolved the remission when the debt
has been finished the execution or non-execution. It could not be resolved
when the litigant has just done the agreement to deliver the debt payment with
any others instead of money.

Due to the fact that the creditors always have the bargaining power
than the debtor. The debtor is afraid of against their creditor. Section 14 of the
Labour Protect Act and the Unfair Contract Term Act should be adaptable in

this case and in fairness be considered by the judge.
Keywords: Performance in Lieu / Performance / Forbearance
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¢ Schuster, E. J., The principle of German civil law, (Oxford: The Clarendon
Press, 1907), 164.
! Foreigh Office, Manual of German law, (London: Her Majesty’s stationery

office, 1952), 80-81.
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® Article 364 (Acceptance in lieu of fulfilment)

“An obligation is extinguished if the creditor accepts in lieu of performance
another performance than that agreed upon.

If the debtor, for the purpose of satisfying the creditor, assumes a new
obligation towards him, it is not to be presumed, in case of doubt, that he assumes the
obligation in lieu of performance”

#1914 German Civil Code, Law of obligation third section: Extinction of
obligation (Translated by Chung Hui Wang), (London: Stevens and Sons, Limited, 1907),
81.

° Schuster, E. J., The Principle of German Civil Law, 177

" Article 311 (Contract concerning present property)

“A contract, whereby one party kinds himself to assign his present property or
a fractional part of his present property or to charge it with a usufruct, requires notarial

authentication.”
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" Article 365 (Warranty in case of giving performance in lieu of fulfillment)

“1fathing, a claim against a third party, or any other right is given in lieu of
fulfilment, the debtor shall grant warranty, in the same manner as a seller, against a
defect in title and against a defect in the thing.”

#19lu The German Civil Code, Retrived December 25, 2012, from

http://www.hull.ac.uk/php/lastcb/bgbengl.htm
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" Article 362 (Extinction by performance)

(1) An obligation is extinguished if the performance owed is made to the
creditor.

(2) If performance is made to a third party for the purpose of fulfilment, the
provisions of § ~85 apply.

" Ruebmann, H. (2002) Leistung an Erfuellungsstatt, [Onlineg], Available:

http://ruessmann.jura.uni-sb.de/bvr2002/Vorlesung/anstatt.ntm [25 Dec 2012]
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without regard to the declaration's literal meaning.”

*° Article 157 (Interpretation of contracts)
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giving consideration to common usage.”
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