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PROBLEMS ON USING ELECTRONIC MONITORING DEVICES
AS A CONDITION FOR BAILING UNDER COURT ORDER
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A core principle of criminal litigation in the criminal justice system is the defen-

ABSTRACT

dant’s ability to access the criminal justice system in order to prove his innocence. In
principle, the defendant should not be detained except it is necessary to do so. Itis the
assurance to have the defendant present during trial and to prevent the defendant from
committing other offences or obstructing justice by means of tempering evidence. The
defendant is presumed innocence until proven guilty. Unless a final judgment is filed
against the defendant, he shall not be treated as an offender. Therefore, even though a
person is accused of committing a crime, a provisional release can lead to inequality. In
other words, the defendant with high social status is more likely to be released than the
counterpart with lower social status. According to the conditions of granting provisional
release under Thai law, the competent authority may permit a provisional release of a
person without bail, with security, or with bail and security. In practice and in most cases,
judges always order provisional release with security. Therefore, if there are any means
other than a permission to a provisional release for the alleged offender or the defendant
with low income, a chance for provisional release of such alleged offenders or defendants
will be increased. The application of electronic monitoring devices for provisional release
shall therefore better assure the freedom and access to justice to the have-nots.

The researcher hereby suggests that electronic monitoring devices shall be used as
another alternative for provisional release for the disadvantaged defendant on voluntary
basis as a replacement for security. In addition, judges will use discretion whether to order
provisional release with a condition of electronic monitoring and the alleged offender
or the defendant is released under travelling and space restriction to ensure equality of

access to justice.

Keywords: electronic device, bailing, court order, monitoring
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