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ABSTRACT 

  

 The never-ending development in financial industry has one obvious goal to initiate 

financial product or arrangement that provides not only wider range of accessibility to 

financial resources but also stronger assurance for the compliance or the remedy in case of 

incompliance. Generally, financial products should be equipped with cost and time saving 

qualities as well as reliable risk mitigation approaches. Title finance or title-based financing 

is a financial arrangement designed to eliminate all these problems. This arrangement offers 

creditors stronger assurance, since the title of the assets is collateralized in order to put the 

creditor in a super-priority position. This kind of financing is not new; in fact, it is of the 

same concept as a well-known sale with the right of redemption, title retention, financial 

lease, as well as factoring, securitization, and sale and lease-back agreements. 

 

 This article will introduce one interesting transaction constituted as title finance. A 

repurchase agreement (“repo”) is a transaction in which one party sells its securities to 

another in exchange for funds with the agreement that the first party will repay the funds with 

an additional amount in return for the equivalent in securities from the latter. The underlying 

purpose is not only the ownership of securities, but also the provision of funds with stronger 

assurance from title ownership. With its underlying nature of formal-less convenience and 

reliability,  repo constitutes a well-established financial product that is widely used in major 

financial markets in a variety of developed and developing countries. 

 

 For Thailand, repo was first introduced in 1979 and has continued to be developed 

from merely monetary policy and liquidity management between the Bank of Thailand and 

financial institutions, in the structure of bilateral repo, to engagement among private sectors, 

as known as private repo transactions, which will be focused on this study as one interesting 

financial sources. However, despite constant improvements, the existing laws and regulations 

remain inadequate in terms of facilities in the transactions, especially on private repo 

transactions. The ongoing issues are both legal and policy related. Namely, the issues of 

dissociated definitions regarding characteristics, withholding tax matters that contradict to the 

underlying taxation policies, the lack of solid legal certainty that can result in ineffective 

enforceability, and the need of some operation systems for further improvement. 
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 This article then provides a comprehensive study on legal approaches towards repo 

transactions in such leading jurisdictions as the US and EU to compare with Thailand. The 

analysis has been given on the mechanisms, problems, and varied resolution approaches 

taken by such jurisdictions to find some recommendable approaches that can possibly adapt 

to the situation faced in Thailand private repo transaction. 

 

 As a result, this article offers certain suggestions and guidelines to reach appropriate 

legal framework for private repo transactions in Thailand. Namely, to provide an assurance 

on validity and protection from recharacterization risk, instead of categorizing the 

transactions into existing principle of contract laws, repos is proposed to be recognized by its 

actual character as one form of financial agreement in which the title ownership is transferred 

to facilitate risk management. Secondly, the proposal is given to consider exempting 

withholding of certain types of exempted tax for private repo transactions. This tax incentive 

will eliminate unnecessary procedures and save costs and encourage potential participants to 

consider a private repo as a wider channel to financial arrangement. Third, in terms of 

enforcement, considering from one core purpose to create an effective and cost-saving 

financial arrangement and to mitigate the risks to the minimal level, the law should ensure the 

enforcement measures either in case of general default or the bankruptcy process, not just by 

selling out, but also by other practical means agreed, such as close-out or netting. Lastly, the 

development and improvement of repo transactions requires a great deal of cooperation by all 

the related parties. The support, both theoretically and practically, such as education for wide 

range of understanding and supporting systems should be given. The mistakes made and 

ways of resolving problems can be compared, learned and adopted in order to create 

sustainable development. 
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บทคดัย่อ 

 การพฒันาอยา่งไม่หยุดย ั้งในภาคการเงินมีวตัถุประสงคห์ลกัอนัสามารถเห็นไดอ้ย่างชดัเจนคือ การคิดคน้ผลิตภณัฑ์หรือ

ธุรกรรมทางการเงินท่ีไม่เพียงแต่ขยายช่องทางการเขา้ถึงแหล่งเงินทุนแต่ยงัช่วยสร้างความมัน่ใจว่าธุรกรรมดงักล่าวจะสามารถสัมฤทธ์ิ

ผลตามวตัถุประสงคห์รือมีช่องทางเยียวยาท่ีมีประสิทธิภาพหากเกินการผิดสัญญา ทั้งน้ี ผลิตภณัฑท์างการเงินท่ีดีควรมีคุณสมบติัใน

ดา้นการประหยดัค่าใช้จ่ายและเวลา รวมถึงมีวิธีการในการบริหารจดัการความเส่ียงได้อยา่งเหมาะสม การจดัหาเงินทุนโดยการใช้

กรรมสิทธ์ิในทรัพยสิ์นเป็นหลกัประกนั (Title Finance หรือ Title-Based Financing) คือธุรกรรมทางการเงินซ่ึง

ไดรั้บการออกแบบเพื่อจดัการปัญหาดงักล่าว ธุรกรรมดงักล่าวช่วยสร้างความมัน่ใจอนัมัน่คงมากข้ึนให้กบัเจา้หน้ีดว้ยการใช้กรรมสิทธ์ิ

ในทรัพยสิ์นเป็นหลกัประกนั ซ่ึงจะช่วยให้เจา้หน้ีไดรั้บการป้องกนัระดบัสูง (Super-Priority) ในความเป็นจริง ธุรกรรมทาง

การเงินลกัษณะน้ีไม่ใช่ของใหม ่แนวคิดดงักล่าวไดป้รากฏอยูใ่นธุรกรรมทางการเงินท่ีเป็นท่ีรู้จกั อาธิเช่น ขายฝาก การซ้ือขายแบบมี

เง่ือนไขหน่วงกรรมสิทธ์ิ (Title Retention) สัญญาลีซซ่ิง (Financial Leasing) แฟคตอร่ิง (Factoring) การ

แปลงสินทรัพยใ์ห้เป็นหลักทรัพย์ (Securitization) และการขายและเช่ากลับ (Sale and Lease Back 

Agreement) 



 

 บทความน้ีน าเสนอธุรกรรมท่ีมีลกัษณะของ Title Finance ประเภทหน่ึง คือ ธุรกรรมซ้ือคืน (Repurchase 

Agreement: Repo) อนัเป็นธุรกรรมซ่ืงคู่สญัญาฝ่ายหน่ึงขายหลกัทรัพยใ์ห้กบัคู่สัญญาอีกฝ่ายเพ่ือแลกเปล่ียนกบัเงินสด โดยมี

ข้อสัญญาว่าคู่สัญญาฝ่ายแรกจะท าการช าระราคาในจ านวนท่ีสูงกว่าเพ่ือเป็นการซ้ือคืนหลักทรัพย์เทียบเท่า (Equivalent 

Securities) ซ่ึงอีกฝ่ายมีหน้าท่ีจะตอ้งโอนคืนให้ วตัถุประสงคข์องธุรกรรมน้ีไม่ใช่เพียงการโอนกรรมสิทธ์ิในหลกัทรัพยเ์ท่านั้น 

แต่รวมถึงการจดัสรรเงินทุนภายใตก้ารรับประกนัท่ีมัน่คงกว่าจากกรรมสิทธ์ิในทรัพยสิ์น โดยลกัษณะอนัเป็นการอ านวยความสะดวก

จากการลดภาระทางรูปแบบและความน่าเช่ือถือ รวมถึงการประหยดัเวลาและค่าใช้จ่าย ธุรกรรมซ้ือคืนไดรั้บการถือเป็นผลิตภณัฑท์าง

การเงินซ่ึงนิยมใชอ้ยา่งแพร่หลายในตลาดเงินขนาดใหญ่ทั้งในประเทศท่ีพฒันาแลว้และประเทศท่ีก าลงัพฒันา  

 

 ในประเทศไทย ธุรกรรมซ้ือคืนไดริ้เร่ิมในปี พ.ศ. 2522 และไดรั้บการพฒันาจากการเป็นเคร่ืองมือในการด าเนินนโยบาย

ทางการเงินและการด ารงรักษาสภาพคล่องระหว่างธนาคารแห่งประเทศไทยและสถาบนัการเงินต่างๆ ในรูปแบบของการท าธุรกรรม

ซ้ือคืนแบบทวิภาคีกบัภาครัฐ (Bilateral Repo) มาจนถึงการเขา้ท าธรุกรรมซ้ือคืนภาคเอกชน (Private Repo) อนัเป็น

ธุรกรรมท่ีมุ่งเนน้ในบทความน้ี ในฐานะท่ีเป็นเคร่ืองมีทางการเงินท่ีน่าสนใจอยา่งหน่ึง อยา่งไรก็ตาม แมจ้ะมีการพฒันาอยา่งต่อเน่ือง 

กฎหมายและระเบียบต่างๆ ยงัคงขาดความสมบูรณ์ในด้านการส่งเสริมการเขา้ท าธุรกรรม โดยเฉพาะในส่วนของธุรกรรมซ้ือคืน

ภาคเอกชน ปัญหาและอุปสรรคต่างๆ มีทั้งปัญหาดา้นกฎหมายและดา้นนนโยบาย อาทิเช่น ประเด็นปัญหาจากความไม่สอดคลอ้งของ

ค านิยามลกัษณะของธุรกรรม (Characteristic) การเก็บภาษีโดยการหัก ณ ท่ีจ่ายอนัขดัแยง้กบันโยบายทางภาษีท่ีวางไว ้การ

ขาดความแน่นอนในกฎหมายเก่ียวกบัการบงัคบัตามสัญญาอยา่งมีประสิทธิภาพ และความตอ้งการดา้นระบบการด าเนินธุรกรรมเพ่ือ

การพฒันาต่อไป บทความน้ีจึงน าเสนอการศึกษาและการท าความเข้าใจในส่วนของแนวทางทางกฎหมายของธุรกรรมซ้ือคืนใน

สหรัฐอเมริกา และสหภาพยโุรปเพ่ือเปรียบเทียบกบัประเทศไทย การวิเคราะห์มุ่งเนน้ไปยงักลไก ปัญหา แนวทางการแกไ้ขปัญหาของ

ประเทศดงักล่าวเพ่ือเฟ้นหาแนวทางท่ีน่าสนใจอนัสามารถท่ีจะปรับเขา้กบัสภาวะการณ์ของธุรกรรมซ้ือคืนภาคเอกชนในประเทศไทย 

 

 จากการศึกษาดังกล่าว บทความน้ีจึงเสนอแนะแนวทางในการวางกรอบทางกฎหมายท่ีเหมาะสมแก่ธุรกรรมซ้ือคืน

ภาคเอกชน (Private Repo) ในประเทศไทย ไดแ้ก่การเสริมสร้างการรับรองในส่วนของความมีผลของธุรกรรมและการป้องกนั

ความเส่ียงจากการถูกเปล่ียนแปลงรูปแบบของธุรกรรม (Recharacterization Risk) โดยแทนท่ีจะจดัธุรกรรมซ้ือคืน

ภาคเอกชนเขา้กบัหลกักฎหมายสญัญาและเอกเทศสญัญา ธุรกรรมซ้ือคืนภาคเอกชนไดรั้บการเสนอให้ไดรั้บการรับรองคุณลกัษณะตาม

โครงสร้างท่ีแท้จริง คือเป็นธุรกรรมทางการเงินท่ีมีการโอนกรรมสิทธ์ิในทรัพยสิ์นเพ่ือบริหารจดัการความเส่ียง  ประการท่ีสอง 

บทความน้ีไดเ้สนอให้มีการพิจารณายกเวน้การเก็บภาษีโดยวิธีการหัก ณ ท่ีจ่ายส าหรับภาษีบางประเภทท่ีได้รับการยกเวน้ ซ่ึงสิทธิ

ประโยชน์ทางภาษีดงักล่าวน้ีจะช่วยลดขั้นตอนท่ีไม่จ  าเป็นและประหยดัค่าใช้จ่าย และกระตุน้ให้ผูท่ี้สนใจพิจารณาธุรกรรมซ้ือคืนภาพ

เอกชนในฐานะช่องทางหน่ึงในธุรกรรมทางการเงิน ประการท่ีสาม ในส่วนของการบงัคบัตามสัญญา ดว้ยหน่ึงในวตัถุประสงคห์ลกั

ของธุรกรรมซ้ือคืนคือการสรรสร้างธุรกรรมทางการเงินท่ีมีประสิทธิภาพและประหยดัค่าใชจ่้ายและเวลา รวมถึงการบรรเทาความเส่ียง 

กฎหมายจึงควรมีความแน่นอนวา่มาตรการในการบงัคบัตามสญัญานั้นจะสามารถสมัฤทธ์ิผลไดอ้ยา่งมีประสิทธิภาพ ทั้งในกรณีการผิด

สญัญาหรือกรณีลม้ละลาย ส าหรับธุรกรรมซ้ือคืนภาคเอกชน ประสิทธิภาพดงักล่าวรวมถึงการบงัคบัจากหลกัทรัพยแ์ละขอ้ตกลงตาม

สัญญา อาทิเช่น การหักกลบลบหน้ี สุดทา้ยน้ี การพฒันาและปรับปรุงธุรกรรมซ้ือคืนจะตอ้งไดรั้บความร่วมมือจากทุกภาคส่วน ใน

การสนับสนุนทั้ งด้านทฤษฎีและทางปฏิบติั อาทิเช่น การส่งเสริมความรู้ความเข้าใน และการสนับสนุนด้านระบบปฏิบัติการ 

ขอ้ผิดพลาดและแนวทางแก้ไขจากประเทศต่างๆ สามารถน ามาศึกษาเพ่ือเปรียบเทียบและปรับใช้กบัสภาวะการณ์ในประเทศไทย 

เพ่ือให้เกิดการพฒันาอยา่งย ัง่ยนืสืบไป 

ค ำส ำคญั: ธุรกรรมซ้ือคืน, Title Finance, ธุรกรรมทางการเงิน 



Introduction 

 Due to the growing needs and concerns for risk mitigation in financial arrangement, 

various methods and transactions have been developed by all related parties to secure and 

assure the confidence that the parties will be satisfied despite the outcome of the 

arrangement. The typical security transactions include those governed by legislation, such as 

pledge and mortgage, and those other non-legal-specific arrangement made between the 

parties. However, there remain problems for both kind of transaction, such as strict 

requirements the statutory types of security, especially in terms of creation, form, and 

enforcement procedures which could be quite costly and time consuming. On the contrary, 

although the complicated requirements are greatly lesser, the unregulated arrangement may 

result in ineffective enforcement or even unenforceability. 

   Title finance
1
 or title-based financing

2
 is a financial arrangement designed to 

eliminate all these problems. This arrangement offers creditors stronger assurance, since the 

title of the assets is collateralized in order to put the creditor in a super-priority position. This 

kind of financing is not new. In fact, it possesses quite the same concept as a well-known sale 

with the right of redemption, title retention, financial lease, as well as factoring, 

securitization, and sale and lease-back agreement.   

 Repurchase agreement (repo) is one of the tools of which the structure can be 

considered as title finance explained above. In brief, it is a transaction where one party sells 

securities of their own, to the other party in exchange of fund with the agreement that the first 

will pay back the fund with additional amount in return of the equivalent securities from the 

latter.  Both parties, therefore, are obligated not only to make payment and transfer the given 

securities, but also to repurchase at advanced fixed price and transfer the equivalent 

securities. 

 A repo transaction generally begins, in the first leg (open leg), when one party sells 

his assets to another party for a certain price and commits to repurchasing them in future at a 

different fixed price. The seller delivers the securities and receives cash from the buyer. The 

buyer then becomes the rightful owner of the transferred securities and is allowed to exercise 

the right as the owner of the securities to sell them, use them as collateral, or sell them in 

other repurchase agreement. At the second leg (close leg), the buyer becomes the seller with 

the obligation to return the equivalent securities,
3
 and the seller becomes the buyer who is 

obliged to pay the repurchase price with an additional sum at a predetermined rate of interest, 

known as the repo rate, 
4
 which remains constant during the term of the trade.

5
 In the event of 

default, the general practice of repo offers a convenient and quick enforcing approach for the 

remedy of the non-defaulting party by set-off or netting, or enforcement from the securities.  

                                                 

1
 Philip R. Wood, Comparative Law of Security Interests and Title Finance, 675 (2nd ed. 2007).  

2
 H. G. Beale, The Law of Security And Title-Based Financing, 270 (2nd ed. 2012). 

3
 Under Global Master Repurchase Agreement (GMRA), Equivalent Securities with respect to a 

transaction means securities equivalent to purchased securities under that transaction. If and to the 

extent that such purchased securities have been redeemed, the expression shall mean a sum of money 

equivalent to the proceeds of the redemption. 
4 
Wood, supra note 1, at 716. 

5
 Id. at 115. 



 In addition, one essential concept of repo transactions is their ability to mitigate risk, 

which not only includes the risk to the buyer if the seller fails to repurchase the securities or, 

in other words, fails to repay the loan, but also the seller’s risk of the buyer’s failure to return 

the securities (which can be equivalent ones).
6
Moreover, since the collateral used in the 

transaction consists of securities with diversified value, the value must be maintained during 

the term of the repo to ensure that it remains close to the purchase price. Therefore, repo 

transactions are subject to mark-to-market
7
 in three options, the first of which is allowing the 

buyer to demand the seller to transfer the margin to maintain the value. The second is 

repricing by terminating the previous agreement and re-entering into a new agreement, but 

adjusting the purchase price while retaining the same amount of securities. The third involves 

replacement by terminating the agreement and making a new one, maintaining the purchase 

price but adjusting the amount of securities.
8
  

 The whole transaction is illustrated below. 

 
 

 With the underlying nature, the convenience and reliability, as well as the time and 

cost saving offered, the practicality and simplicity makes repo a well-established investment 

product widely used not only by commercial and investment banks, but also by fund 

managers, corporate treasuries, and local authorities.  Repo, as one of title-based financing 

plays a role in protection against insolvency and cost of credit reduction.  Ever since 

introduced, repo has become one of financial market instruments, and quite an important one. 

The repo markets in various countries, both developed and developing, is growing fast, 

largely, and vitally. 

 

                                                 

6
 Collateral Initiatives Coordination Forum, Collateral Fundamentals, Appendix 7 (2012), available at 

http://www.icmagroup.org/assets/documents/Regulatory/CICF/Collateral-Fundamentals-

7Nov2012.pdf. 
7
 Id. 

8
Bank of Thailand, Private Repurchase Market (January 30, 2002), 

https://www.bot.or.th/English/FinancialMarkets/FinancialMarketDevelopment/Related%20Articles/Pr

ivate%20repurchase%20market.pdf#search=private%2520repo (last visited July 15, 2015).
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Repo Transactions in Global Markets 

 Since the introduction of repo transactions in the United States (“US”) in 1918, repo 

has undergone widespread growth and development all over the world throughout the general 

agreement under the Global Master Repurchase Agreement (GMRA). The biggest markets 

are the US and Europe of which the structure and framework will be explained in this study.  

1. Repo Transactions in United States 

 The first repo was introduced by the US Federal Reserve in 1918 with the aim of 

creating the primary instrument for the Federal Reserve Bank open market operation. Repos 

were used as a tool to manage liquidity in the system. In present, repos principally function as 

short-term corporate investment in the US. The settlement of interest and the transaction 

system used therein is the Federal Book Entry and the Federal Reserve Bank acts as the 

central registrar. In addition, the Federal Reserve Bank participates in the Treasury market to 

stimulate liquidity and adjust interest rate policy; therefore, the counterparties are mainly 

primary dealers.
9
  

 Since its introduction in 1918, the US Treasuries repo market has become the largest 

in the world with a daily volume of more than $1,000 billion.
10

 However, despite its 

significance, the law on the treatment of repos is scant.
11

 There are some regulations 

regarding securities laws or taxation that regulate repos. The essential legal issues regarding 

repos are mentioned under laws regarding secured transactions, which are also linked to 

bankruptcy laws.  

2. Repo Transactions in European Union 

 According to the European Repo Market Survey undertaken by the International 

Capital Market Association (“ICMA”), the total value of repo agreements in the EU is around 

EUR 5,500 billion. This includes domestic and cross-border trading, 40% of which is 

conducted via direct business (telephone and electronic messaging), followed by Automatic 

Repo Trading Systems (“ATS”), voice-brokers, and tri-party respectively.
12

  

 One of the great obstacles that has hampered financial transactions in the EU since its 

formation is the variety of rules applicable to collateral in Member States, which has caused 

the participants more complex and costly problems than necessary. Three remarkable 

problems are particularly the requirement of perfection, bankruptcy legislation, and the rule 

of location of securities. Since these problems are related to each other, it is impossible to fix 

each of them separately, although it may be possible to solve them all together since they are 

each other’s cause and effect. 

 EU Directive 2002/47/EC on Financial Collateral Arrangement (“EU Directive 

2002/47/EC” or “Directive”) was prepared as a result of a proposal by the European 

Commission to simplify the EU legal framework in 2001. The aim of the framework was to 
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limit credit risk in financial transactions by the provision of securities and cash as collateral. 

The Directive establishes a framework to cope with issues that impede and adversely affect 

the efficient use of collateral, including formal requirements.
13

  

 

3. Repo Transactions in Thailand 

 Repo transactions in Thailand are currently divided into two segments, using 

participants and purpose as criteria. The first consists of “Bilateral Repo” transactions 

conducted between the Bank of Thailand (“BOT”) and appointed primary dealers with the 

objective of exercising the operation of monetary policy, while the second consists of 

“Private Repo” transactions among firms in the private sector. 

 Similar to many other jurisdictions in the world, Thailand has no specific legislation 

that comprehensively governs private repo transactions. There are BOT regulations 

governing private repo transactions when one of the parties is a commercial bank or financial 

institution under the Financial Institution Business Act B.E. 2551 (2008) (“Financial 

Institution Business Act”), regulations of the Securities and Exchange Commission (“SEC”) 

for those securities companies, and a few for taxation issues. However, the law leaves other 

matters in the hands of general commercial laws. Similar to many other countries, although 

not as severe, there are inconclusive legal issues that need to be clarified. 

 

Legal Problems and Impediments 

 Although the development of repo transactions has long been encouraged in Thailand 

and the growth in the number of such transactions has progressively increased, especially 

private repos, knowledge is still limited to specific groups. In fact, there is still plenty of 

room and loopholes that need to be filled for the sustainable development of repo transactions 

and to make them one of the foremost choices in terms of access to finance. Despite the great 

effort taken by government authorities, especially the Ministry of Finance, the BOT, the SEC, 

as well as the Stock Exchange of Thailand (“SET”) and bond market-related organizations, 

several inconclusive matters remain.  

 To create sustainable development, the mechanisms, problems, and varied resolution 

approaches taken by the US and EU should be comparatively studied and analyzed in order to 

find the suitable legal framework to be adopted for repo transactions in Thailand. 

 1. Characteristics 

 The first and primary issue concerns the unclear treatment and loopholes that are still 

varied and dissociated in terms of the characteristics of private repos; for instance, the 

definitions provided in each related regulation are somewhat inconsistent. In the regulations 

of the BOT, private repo transactions are defined as “the engagement in securities trading 

with an agreement to resell or repurchase the securities at a future date for the purpose of 

lending or borrowing, as the case may be, having a financial instrument as collateral. As 

                                                 

13
   Directive 2002/47/EC of The European Parliament and of the Council of 6 June 2002 on Financial 

Collateral Arrangements art. 3 [hereinafter EU Directive 2002/47/EC]. 



such, the private repo transaction is determined similar to credit granting under  the Section 

4 of the Financial Institution Business Act.
14

  

 The regulations of the SEC provide no definition of repo transactions for securities 

companies, but a definition is given in relation to mutual funds, as “the sale of securities or 

debt instruments with an agreement to repurchase such securities or debt instruments on the 

specific date agreed.”
15

 Meanwhile, the tax regulations define private repo transactions as “a 

transaction agreed by the seller of securities and the buyer of securities under which the seller 

agrees to sell securities to the buyer with the agreement to repurchase in the future in 

accordance with the term and price agreed in advance.”
16

  

 These varied definitions raise questions regarding the applicable legal principle, since 

the regulations provide no practical treatment. 

 Moreover, to get back to the provisions of general laws, Civil and Commercial Code 

(“CCC”) does not provide enough applicable assurance and certainty. To define each leg as a 

contract of sale remains uncertainty for repo term enforcement, such as mark-to-market 

measures; a sale with promise is different from repo in term of revocability and there is no 

commitment of the promised parties to respond, whilst repo is an agreement that commits 

both parties to resale and repurchase without exemptions. Repo is not a sale with an 

agreement to sale as the subject matter is obviously dissimilar between the aim to enter to 

another sale agreement and the aim to repurchase upon fully agreed terms. And although the 

structure and mechanism may be familiar, repo is not a sale with right to redemption. This is 

not only because the repurchasing leg is not a right but obligation, the requirements of the 

same actual property and the limited period of redemption are not something repo is 

constructed for. 

 Besides, although the concept of repo is viewed as more of a loan secured by 

securities, the interpretation will severely impact and disqualified repo from its main purpose. 

Seeing repo as loan of money secured by securities pledge will surely raise questions 

regarding troublesome formal requirements and enforcement procedures. 

 Hence, it is recommended that repo has its own way of characteristic that would allow 

the agreed term reach the most effective goal to create one great financial arrangement.    

 2. Tax Treatments 

 Despite the promotion and tax incentives given, one of the major problems concerns 

the withholding of tax. The title of the collateral is fully transferred to the buyer during the 

term of the repo, but it is normally always provided in the agreement that the buyer must 
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transfer any interest or coupons received during the repo term in the full amount. However, 

from a taxation perspective, the buyer is deemed to be the owner of the collateral during the 

term, and the one who receives such interest or coupons from the securities issuer; therefore, 

the buyer is subject to withholding tax upon receipt. Even though this withholding of tax 

deducted can be applied to a tax return at the end of the year, most participants view this as a 

great legal impediment that discourages them from choosing a private repo transaction as the 

primary option. 

  

3. Enforcement 

 Due to the lack of a solid practical legal approach, uncertainty is caused by alternative 

measures applied to manage the risks of the transaction, such as mark-to-market, margin 

maintenance, as well as close-out netting provisions. Although these measures are designed 

to facilitate the effective remedy of any damage that may be incurred due to the default or 

insolvency of the party, there are no solid legal approvals, which results in an ineffective 

imposition or even invalidity. For example, a question may be raised of whether these 

alternatives could stand against the creditor protection principle. For instance, without lawful 

assurance, mark-to-market and margin maintenance may raise the question of whether it is a 

fraudulent act to the creditor under Section 237 of the CCC, or Section 90/40, Section 113, 

and Section 114 of the Bankruptcy Act, as the case may be.
17

 

 

4. Operation System  

 The engagement of the transaction remains substantially inflexible. Certain procedural 

requirements are non-essential.
18

 For example, the complexity of standard agreements, 

securities assessment, and margin maintaining management are still troublesome for some 

potential participants, especially those who are not familiar with financial arrangements. 

Related impeding factors include the readiness of a transaction supporting system, in-depth 

knowledge and understanding of investors, as well as of the related staff or authorities. 

 As a result of the aforementioned factors, despite the tremendous potential of repos, 

participants in the private repo market remain limited to financial institutions and there has 

been inadequate expansion to other groups of investors, whose assets have excess liquidity.  

  

Comparative Analysis and Recommendations 

 Private repo transactions can currently only respond to the need of certain large 

primary dealers to manage their excess liquidity, yet they remain unable to respond to need 

for a liquidity arrangement of certain large to medium institutions due to the inflexibility of 

the transactions, which is of primary concern. Therefore, this article proposes that the laws 
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and regulations should be amended to become more united under the same standard, 

especially for the material issues, which should be clarified as explained below.  

 1. Characteristics  

 The clarity of the transaction has an extremely significant impact on the performance 

and the result, especially in the event of enforcement. Many jurisdictions have different 

opinions and treat these transactions differently. In Thailand, the regulations regarding repos 

are quite unsettled. While the BOT defines a private repo as a sale of securities with an 

agreement to repurchase with the underlying intention to acquire a loan secured by securities 

of a similar nature to a credit-granting service, the SEC leaves a repo transaction undefined. 

Additionally, the confusing factors that seem to point to the nature of true sale include the 

intention of the parties that engage in the transaction for funding or liquidity, the transfer of 

title of the collateral, and the requirement to sell back the equivalent securities.  

 Despite the theoretical argument, instead of trying to push the transaction into a 

specific category of contract, as the US treats repos by making them neutral and 

characterizing the transaction differently on a case by case basis, there is another option to 

treat the transaction as it is. Just like the treatment used in the EU Directive, it would be 

better if the policy was set and designed to admit the fact that a repo is just a financial 

agreement in which the title of asset is fully and legally transferred to facilitate risk 

management for both parties. In this way, repos will not be required to conform to formal 

legal requirements in order to ensure their validity. In other words, the laws will be framed so 

that repos are treated and considered as if they have been structured for neither a true sale nor 

a secured loan. Thus, the non-compliance with existing laws, the rehypothecation, or the 

return of different but equivalent assets will not invalidate the enforceability of the 

transaction.  

  2. Tax Treatment 

 Being aware that a private repo transaction is not exactly an outright sale, but rather a 

way to access finances, the Revenue Department of Thailand has tried to support such 

transactions by providing exemptions for income tax, specific business tax, and stamp duty. 

However, one of the impediments concern the duty of the repo buyer (lender) to not only 

return the full manufactured interest to the original owner of the collateral, but to remain 

obliged to withhold tax upon receipt of such interest. Although the sum withheld can be 

credited at the end of the year, the potential buyer or lender, who has excess liquidity, 

seriously considers this issue and may decide to avoid engagement due to the costs and 

expense.  

 This is also a problem faced in other markets. In the EU, some member states provide 

exemption for manufactured interest/coupon withholding tax in case of repo or financial 

arrangement that constitutes short-term loan, e.g. UK, Austria. However, in the US the 

problem is not considered and substitute dividends made pursuant to a securities lending or a 

repo would be subject to US withholding tax at a rate of 30 per cent.
19
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 Hence, when designing as policy that can reflect the laws and regulations, the 

authorities should consider exempting the withholding of tax for private repo transactions. 

This will not only eliminate an unnecessary procedure and save costs, but it will also 

encourage those who have an excess of assets to consider investing in private repo 

transactions to manage their liquidity and those in need of money can access funding from a 

wider channel via a private repo.  

 3. Enforcement 

 Repos, as one approach to financing by title transfer, provide the creditor with the 

ability to directly enforce his right of the debt from the collateral given to him without any 

conditions or requirements that are so burdensome that they may cause him to hesitate to 

provide the finance in the first place. However, the principle of unsecured creditor protection 

is why the law creates enforcement formalities and requirements to ensure that the creditor 

who facilitated the debtor without any securities will also be facilitated when it comes to the 

default or insolvency of the debtor. This is why the imposition of fraudulent acts would 

prejudice other creditors’ right.  

 It is a one great concern that repo is one important financial product, and its 

facilitating enforcement methods should not be disapproved. EU Directive 2002/47/EC 

ensures the effectiveness of mutually agreed arrangement by requiring that methods of 

enforcement agreed by the parties must be realizable.
20

 In the US, although the characteristic 

issues are left undealt, aware that such hole could hamper the effectiveness of enforceability, 

the bankruptcy code has exempt repo from automatic stay and allowing the enforcement 

outside bankruptcy court.
21

 

 Hence, for Thailand, a clear line should be made to determine which creditors are 

fraudulent and which just want to be assured, and since a repo transaction is an arrangement 

in which the title of collateral is transferred, the law should constitute certain assurance of 

effective enforcement and adjust unnecessary inflexibility in financial transaction, not just by 

selling out, but also by other practical means agreed, such as close-out or netting. The 

assurance of enforceability includes the endorsement of title transfer collateral, and the 

process of debt settlement should not be viewed as an impediment to protect unsecured 

creditors. 

 4. Operation System 

 Another leading problem of private repo transactions in Thailand concerns the 

knowledge and understanding of the transaction procedure. The complexity of the transaction 

includes the standard agreement, in which many conditions are required to be met, and the 

need for an in-depth understanding of the principles. For example, in order to mitigate risk, 

the transaction has been structured by certain measures to ensure the equal value between the 

sale price and the collateral, known as margin maintenance. The requirement of coupon 

transfer and the withholding of tax, the obligation regarding clearing and settlement, the 
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management of collateral and the dispute resolution in cases of default all require an effective 

system, and this is too heavy a burden, even for large commercial banks to establish a back 

office to operate the transaction on their own, let alone other kinds of organizations. The 

Thailand Securities Depository Co., Ltd (“TSD”), a subsidiary of the SET, is currently 

providing a repo service to facilitate transactions. However, the number of users and 

members of the service remain limited
22

 and most of them are commercial banks and 

securities companies who also receive other kinds of services from the TSD.  

 In view of the foregoing, the operational system should be improved and the concept 

of a collateral management service offered by the TSD could be a great example of such 

improvement. Policy-makers may establish an official office for the collateral management of 

the private repo market or improve the service provided by the TSD. Either way, the 

operational system of private repo transactions should be capable of satisfying investors by 

saving costs, with expert staff to attract investors and expand the market to other non-bank 

participants.  
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