CONSUMER PROTECTION
REGARDING ONLINE AIR TICKET BOOKING *
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ABSTRACT

Currently, many Air Travel Consumers face problem regarding online air ticket
reservation service not only direct making reservation through the website of airline company
but also through intermediary channels because of marketing strategies aiming for
commercial benefits of entrepreneur e.g. publication of information which some are false
statement or inequality of contractual terms stipulated by one party including the operation of
online air ticket booking via electronic network has not distinct control measures.

In Thailand, even though there are several of laws concerning the protection of
consumer’s rights in connection with online air ticket reservation i.e. Consumer Protection
Act B.E. 2522 as amended in B.E. 2556, Unfair Contract Terms Act B.E. 2540 including the
Announcement of Ministry of Transport on Protection of Passenger’s Rights Using Thai Air
Carrier’s Services for Domestic Schedule B.E. 2553 providing consumer protection of
passenger’s rights regardless of the method of air ticket reservation. Nevertheless, the
protection of consumer’s right in this issue is lack of not only practicable and proper
measures but also appropriate legal punishment applied with current circumstance.

Keywords: Consumer Protection, Electronic Commerce, Online Air Ticket Booking.
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* The article is summarized and rearranged from the thesis “Consumer Protection regarding Online
Air Ticket Booking ” Master of Laws Program in Business Laws (English Program), Faculty of Law,
Thammasat University, 2015.

™ Graduate student of Master of Laws Program in Business Laws (English Program), Faculty of Law,
Thammasat University.
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Introduction

At the present time, tourism industry is an industry which is enlarged and plays a key
role in Thailand’s economic and social system. In addition, it is also a significant income
source acquiring foreign currencies as well as it is conducive to the development of
transportation infrastructure including trading and investment. According to above reasons; at
the present, Thai Government launched the National Tourism Development Plan B.E. 2555-
2559 in order to revive and invigorate tourism section as well as to speed up the potentiality
to increase national income, distribute income and sustainable development coexistingly.

Aviation business is nearly the first one among tourism businesses which an
electronic system is applied. The electronic system almost totally changes both form and
method of business operation including but not limited to providing service information,
marketing communication which satisfies the traveler. In accordance with the characteristic
of the electronic system, it is the network globally connected which makes entrepreneur and
traveler communicates conveniently even though they live in different hemisphere.? The
electronic system is deprived of limitation of time zone and place. These make operators of
air transportation business begin to establish online reservation channel not only operates
directly through their official website (Direct Booking Channels) but the electronic air ticket
booking is also conducted by agencies’ websites (Intermediary Channels).

Due to the air transportation becomes popular and as a result of using electronic
system for online air tick booking is substantially convenient and low cost, the number of
online air ticket operators is significantly increased and the business situation is very
competitive. Moreover, this online channel also increases customer in the future who is
internet user; in the other word, any traveler who is interested in travelling by an aircraft
could surf information on the internet for his consideration and in case of any inquiry, the

! Ministry of Tourism and Sports, uswsiawnisvisaiiausieni wa. 2555-2559 [National Tourism Development

Plan B.E. 2555-2559] (2011), available at http://www.tica.or.th/images/plan_tourism2555-
2559/2555-2559.pdf. (last visited July 29, 2015)
2 lowginssuihvioauavaeny/Saamii nam Isuens vhmars [TAT Uses Mobile App in Response to Changes in

Tourists’ Behavior], Siam Rath, Jul. 7, 2015, available at http://www.siamrath.co.th/web/?q=ie
woinssutivieadiendeuiaraii-mvlduenavihmana. (last visited July 26, 2015)



traveler could contact the entrepreneur via email or other contact channel provided?; finally;
getting enough and sufficient information, the travel could immediately reserve air-ticket
through online system. Thereby, each operator uses its best effort to attract customer and
traveler’s attention and the information or conditions of the agreement which is mostly an
adhesion agreement may not be provided or set forth straightforwardly. Upon the process of
online reservation, the agreement is formed over an internet network; by the operator’s solely
discretion without any negotiation or amendment proposed by the customer. Furthermore,
most business operator tends to draft the adhesion agreement for its benefit where the
inequality provisions are contained therein e.g. an exclusion clause which limits liabilities of
the operator in case of flight delay, flight cancellation or in case of denied boarding which
affect consumer’s rights.

1. Fundamental right of aviation passenger as a consumer in the European Union

The fundamental rights of a consumer who is an aviation passenger travelling to the
country which is a member state of EU or departing from any of EU member state is
preserved in the Regulation No. 261/2004 of the European Parliament and of the Council.

In the Treaty Establishing European Economic Community (EEC Treaty), the major
aim of the treaty is to establish a common market and stipulate the change of transportation
policy under Clause 84(2)*. Later, the judgment of the European Court of Justice No. 209-
213/84 ruled that the general provision of the EEC Treaty is applied to the air transportation.®

Subjected to this Regulation, the fundamental rights of consumer who is an air
passenger are preserved regardless of the channel where the consumer makes an air ticket
reservation. The airline which is a business operator shall be liable to the passenger for the
denied boarding, Flight cancellation or long delay flight.

1. Denied Boarding

Upon the Regulation (EC) No. 261/2004; Article 4, the operator is entitled to
deny boarding by calling for the volunteers to abandon their reservations and such volunteer
shall receive benefits under the conditions to be agreed between passenger and operator as a
consideration for his abandonment.

3 PATA 60" Anniversary and Conference: aauuiuasilmivesnisidunimoaiea Jaguiy uazewrnn, TAT Review,

Nov. 28, 2011, available at http://www.etatjournal.com/web/etat-journal/2011/2011-oct-dec/369-
42554-pata-60th-anniversary-and-conference. (last visited July 11, 2015)

* “The Council may acting by a qualified majority decide whether to want procedure appropriate
provisions may be laid down for sea and air transport.” (EEC Treaty cl. 84(2)).

> Jacqueline Dutheil de la Rochére, Contribution of the European Court of Justice to the
Implementation of the EEC Treaty in the Field of Air Transport: Past and Future, Air and Space Law,
161-163 (1992) as cited in Ananchai Sakdejayont, Protection of Airline Passenger Rights: The Case
of Thailand (1983) (LL.M. thesis, Thammasat University).



In addition to this; with reference to Article 4(3) of the Regulation No.
261/2004°, the air carrier shall assist passenger who is refused to board against his will upon
Article 8 and 9 thereof. In summary, the trader shall propose options to the passenger
between a reimbursement within 7 days as from the denied boarding date for a full of air
ticket fare which the method thereof shall be made in cash, bank order or bank cheques or
with signed agreement or shall be made in form of travel voucher and/or other related
service’ or offer a re-routing to a passenger together basic assistance such as food and
beverage including communications, accommodation and transportation.

2. Flight Cancellation

With respect to the Regulation of the European Union No. 261/2004, in case of
flight cancellation; whether the air ticket was booked by normal channel or by electronic
channel, the passenger shall have same right as the denied boarding passenger plus a right to
be compensated as the following;

= EUR 250 compensation for all flights of 1,500 km. or less®;
= EUR 400 compensation for all flights intra-European Union of more
than 1,500 km. or for all other flights between 1,500 to 3,500 km.’;
= EUR 600 compensation for all flights which do not fall under the
abovementioned conditions.™
In response to the aforementioned, we may see that the legal measures of the
European Union regarding flight cancellation are interesting. They provide step-by-step of
measures to heal consumer whose flight was cancelled.

3. Flight Delay

Not only denied boarding, flight cancellation but also flight delay is the
important air transportation problems tending to affect the rights of consumer. Many
consumers miss their flights without their faults while their traveling purposes are also failed.

Though, the EU Regulation No. 261/2004 does not contain a definition of
‘flight delay’, the concept may, however, be clarified in the light of the context in which it
occurs. In that regard, it should be recalled, first, that a ‘flight’ within the meaning of
Regulation No 261/2004 consists in an air transport operation, performed by an air carrier
which fixes its itinerary (Case C-173/07 Emirates Airlines [2008] ECR 1-5237, paragraph
40)". Thus, the itinerary is an essential element of the flight, as the flight is operated in
accordance with the carrier’s pre-arranged planning.

® “If boarding is denied to passengers against their will, the operating air carrier shall immediately
compensate them in accordance with Article 7 and assist them in accordance with Article 8 and 9.”
(1d. at art. 4(3))

" Regulation No. 261/2004, art. 8(1).

® Regulation No. 261/2004, art. 7(1)(a).

%Id. at art. 7(1)(b).

%1d. at art. 7(1)(c).

1 Christopher Sturgeon v. Condor Flugdienst GmbH & Stefan Bock v. Air France SA, C-402/07 & C

-432/07 (Bundesgerichtshof & Handelsgericht Wien, Nov. 19, 2009), available at



In case of delay, the passenger is entitled to get compensation and basic
assistance similar to the case of flight cancellation. In the other word, the air carrier shall
provide meals and drinks properly including communication method, transportation and
accommodation. Additionally, in case the delay is more than 5 hours long, the passenger has
the right to get refund of all fares.

2. Fundamental right of aviation passenger as a consumer in Thailand

Even though, Thailand has the Consumer Protection Act B.E. 2522 as amended by the
Act B.E. 2553, it is just a general law regarding the overview of consumer protection. There
are certain defects as well as lack of proper legal measures in order to protect rights of
consumer; especially the consumer in the online air ticket booking who is non-predominant
party of the contract. In addition, these laws have no secondary law or enforceable regulation
and the online air ticket reservation business; which is an electronic commerce as well as the
adhesion agreement is contained as a partial of the booking procedure, has not yet been
announced to be a business whose contract is controlled in order to create preventive
measures. Nevertheless; though, there is the Announcement of the Ministry of Transport on
the Protection of Passenger Right Using Thai Air Carriers’ Services for Domestic Scheduled
Air Service B.E. 2553 providing the protection of rights of customer who is an aircraft
passenger regardless of the method of air ticket booking.

This Announcement had been enacted by virtue of the Order of the Revolutionary
Council No. 58 dated January 26, 1972, Article 7 which the Transportation Minister assigned
the Department of Air Transportation (currently is the Department of Civil Aviation) to be
the authority to control aviation upon this Announcement providing protection of the rights of
passengers as the following;

1. Denied Boarding
The definition of ‘Denied Boarding’ is defined in Section 2 paragraph 6'2 of
the Announcement, it means a rejection to carry air passenger on a booked flight indicated in
the air ticket even though such passenger have presented himself and ready to be boarded in
accordance with Section 3 thereof; except the circumstance where the air carrier is reasonable
to deny boarding e.g. the reason of health, safety or security or inadequate required travel
documentation.
According to the Announcement, in case of denied boarding, the air carrier is
obliged to offer curable options to passenger whose flight is denied by
= Refund all fares and related expenses; or
» Re-Routing

http://curia.europa.eu/juris/document/document.jsf?docid=73703&doclang=EN (last visited on Aug.
1, 2015). (last visited July 29, 2015)

2 “Denied boarding means a refusal to carry passengers on a flight indicated in the ticket, although
they have presented themselves for boarding under the conditions laid down in Section 3 ; except
where there are reasonable grounds to deny them boarding, such as a reasons of health, safety,
security or inadequate travel documentation.” (The Announcement § 2, para. 6).



In the event that the passenger chooses refund option, the airline shall
pay the refund only by cash, banking transfer or cheque'® within 7 days if the passenger
purchased air ticket by cash™* or 45 days in case the ticket was paid by credit card.’® If the air
carrier would like to refund in other method e.g. travel voucher or others instead of cash
redemption, the passenger’s consent is required.16

If the passenger chooses a re-routing, any fee or fare shall not be
charged to the passenger. Furthermore, in case the fare of such re-routing is lower than the
fare and related expenses which the passenger paid for his seat in the denied boarding flight,
the differential shall be returned subjected to the same condition as the refund option.

2. Flight Cancellation
The cancellation of flight may be taken place at any time due to the airline
does not operate the flight at all for a certain reasons. Upon the flight cancellation, a hundred
of passengers miss their destination either for business or travelling purpose. The Ministry of
Transportation perceives these problems then announced the Announcement as a curable
legal measure to protect consumer’s rights for flight cancellation circumstance.
With reference to Section 2, paragraph 5, the definition of ‘Flight
Cancellation’ is defined as a cancellation of any flight of the schedule which has already been
announced including the cancellation of any extra flight'’. In case of flight cancellation, the
airline shall treat the passenger by offering options to passenger whose flight is cancelled by
= Refund all fares and related expenses; or
= Re-Routing with an initial assistance

If the passenger do not wish to travel with the air carrier anymore and
prefers a refund, the air carrier shall refund all fares and related expenses to the passenger
with the same condition of the denied boarding circumstance.

Similarly, if the passenger prefers a re-routing, the airline shall perform a
re-routing with the same condition of the denied boarding circumstance plus an initial
assistance.

In this regard, an initial assistance which the air carrier shall provide the
passenger are meals and drinks, communication method (i.e. free telephone or e-mail
service), accommodation (if needed) and transportation between the accommodation and the
airport.

3. Flight Delay

3 The Announcement § 6 (3).

“1d. at § 6 (3)(a).

1d. at § 6 (3)(b).

°1d. at § 5(1)(a).

7 “Cancellation means a cancellation of any flight of the time table that has already been announced
including the cancellation of an extra flight.” (The Announcement § 2, para. 5).



According to Section 2; paragraph 4 of the Announcement, the flight delay is
defined as a flight which is operated later than the announced schedule®®. In case of delay, the
treatment which the airline is obliged to provide the passenger depends upon the duration of
delay as the following;

1) In case the delay is more than 2 hours but not exceed 3 hours, the air
carrier shall®;
» Provide food and drink; free of charge, at the amount
compatible to the waiting time for new schedule.

= Provide communications by any means i.e. telephone, facsimile
or e-mail etc. as proper without additional charge.

However, if the passenger does not wish to wait and travel, the air
carrier shall return all fare and related expenses which the passenger paid for the delayed
flight with the same condition of refund in case of denied boarding.

2) In case the delay is more than 3 hours but not exceed 5 hours, the air
carrier shall provide food, drink and proper communication similar to the delay which is
more than 2 hours but not exceed 3 hours as aforementioned. In addition to this, the air
carrier shall also offer the passenger to choose an option as the following;

» Receive refund of fare and related expenses in full or in partial
for non-used ticket™’. In this occasion, the air carrier shall return all fare and related expenses
which the passenger paid for the delayed flight with the same condition of refund in case of
denied boarding, or;

= Re-routing within the same say or the next day or any other

later day upon passenger’s discretion, for travelling to the destination specified in the air
ticket or any other destination nearly the destination of the cancelled flight?!. In case the re-
routing changes the destination, the air carrier shall be responsible for providing
transportation to the passenger to go to the destination where the passenger wishes to travel
before the cancellation is occurred.??

Conclusion

According to the abovementioned statement, even though this Announcement seems
to provide a proper protection to air transport passenger; upon the author’s point of view, it is
still not practicable in certain portions. It is to say that this Announcement does cover only
for a passenger travelling on domestic scheduled flight whose air ticket reservation has
already been confirmed. Hence; according to this Announcement, there is a gap of protection
because other passengers travelling by international air carriers’ service or by Thai air

B“Flight delay means a flight that operates later than from the scheduled flight timetable.” (The

Announcement § 2, para. 4).

Y1d. at § 4 (1).

2 The Announcement § 4 (2) (c)(1).
2 supra note 236 at § 4(2)(c)(2).
?21d. at para. 2



carriers’ services but on an international routes shall not be protected under this
Announcement. In addition, this Announcement is lack of the punishment measure applied to
an airline violating this Announcement which makes this Announce to be unenforceable in
practice.

Moreover, although the Unfair Contract Terms Act B.E. 2540 aims to protect
consumer’s rights regarding entering into the fairness agreements; to provide protection, the
judicial procedure is required which it takes a long period and a burden of expense shall be
bear upon the consumer who is damaged from such unfair terms.

Due to online air ticket booking is a kind of electronic transaction becoming
widespread acceptance and provides lots of information to consumers for their consideration.
Consumers have risks when making online reservation. According to the abovementioned,;
even if Thailand has general laws of consumer protection, it is also lacking of the appropriate
legal measures to provide sufficient protection in connection with the online air ticket
booking in practice. In this regards, the Committee on Contract should be taken into account
to determine online air ticket reservation as a business which its contract is controlled as well
as the Announcement of the Ministry of Transport on the Protection of Passenger Right
Using Thai Air Carriers’ Services for Domestic Scheduled Air Service should be considered
for further amendment set forth in Section 3(1) thereof on the scope of the passenger whose
rights shall be preserved thereunder in order to include all passengers whether travels
domestic or international route as the following;

“Section 3 Air passenger has the rights to be protected under this
Announcement as follows:

(1) a passenger travelling on domestic or_international scheduled
flights who has a confirmed reservation on the flight concerned and have paid for the tickets,
including the passenger travelling on the frequent flyer program or any other supportive
program offered by an airlines; and,...”.

REFERENCES

Books and Book Articles
Bridge, Michael. The Sale of Goods. Oxford: Oxford University Press, 2014.

Kelman, Michael Chissick & Alistair. Electronic Commerce: Law and Practice. London:
Sweet and Maxwell, 1999.

McCall, James R. Consumer Protection: Cases, Notes and Materials. West Pub. Co, 1977.
Mckendrick, Ewan. Contract Law. Palgrave Macmillan Law Masters, 2005.

Schulze, Reiner. Common European Sales Law (CESL). Verlag C. H. Beck in Gemeinschaft
mit Hart Publishing, 2012.



Woodroffe, Robert Lowe & Geoffrey. Consumer Law and Practice. London: Sweet and
Maxwell, 1995.

Y ~ g o o v Y a o w v a8 ¥ ~
LAEIN, ﬂﬁqﬂNﬂ. TJW1!71’!"[/@\7ﬁ’"lquTlJﬂﬂ«!é’fﬂi?llﬂ75ﬁlllﬂiﬂdf{ll§2ﬂﬂ?uﬂ75ﬂ7ﬂﬂ@!mﬂ7uﬂ75I‘JJHEIJ?@"IJFHU@$U§ﬂ7§. 2540
A < o A = Y . Aaa
ﬁfﬂu@]ﬂ, ’L’!BM. ﬂ?ﬂﬁﬂ7€lﬂ§]7’fﬂ7ﬂlﬂ€l?ﬂﬂﬂ7iT‘ﬂlyﬂﬂ. ATANNUWIUAT. UADITUINTG, 2550
Y ad A o A oad A oA ' = . A A
gruﬂwmmmaﬂmaunﬁ. W"liu“]fﬂ@!ﬁﬂ?’l56‘lJﬂm‘Wﬂ@ﬁﬁ’7Wﬂ55ﬂW8\7“’lEJ??WEI. NIUNNUNIUAT . IiﬁWNWLﬂ@uﬁ]ﬁ? f 2543

o o v Y a o v Y a . Ao L 2L oo
Eﬂ‘l«lﬂ\ﬂuﬂﬂ!3ﬂiiuﬂ1§ﬂuﬂi@ﬁﬁg‘ﬂ51ﬂﬂ. ﬁﬂﬂ.ﬂﬂﬂ?iﬁﬂﬂ?@#igﬂiiﬂﬂ. NIUNNUKIUAT. VIEN ﬂigclgll‘VIENWi‘LlﬂQ ﬂ?ﬂ NN,

2546.

o v = , a o a @ war ad A
ﬁ1uﬂ\ﬂumsll11;!ﬂﬁﬂil‘l3ﬂiiiJﬂﬁlﬂﬂTuiaﬁlﬁﬁﬁumﬁm’iﬂ“ﬂ@]. ﬂ76ﬁﬂ?ﬂW?&’ﬁ"D’ﬂiyin’Jng/?ﬂﬁiﬂﬂ5111’INﬂlﬁﬂWif)uﬂﬁ W.fl. 2544

™ o

AFUNNNWIUAT. UTEN ¥msiiud e, 2545,
pwsnm, Tniswl. asumseuiesdunsesdus Inadmdyg. njumwumuas: dninfiudygyry, 2543,
—. Tuwanesn Is liigndeaazgnle. njaumwuviuns: duininiynau, 2544,

Articles

Duncan, Nora K. “Adhesion Contracts: A Twentieth Century Problem for a Nineteenth
Century Code” Lousiana Law Review, Volume 34, No. 5 Special Issue, 1974, page
1081-1100.

Kennedy, Duncan, From the Will Theory to The Principle of Private Autonomy: Lon Fuller’s
“Consideration and Form”, Columbia Law Review, Vol. 100:94, page 94-175.

Poole, J.W. Looney & Anita K. “Adhesion Contracts, Bad Faith, and Economically Faulty
Contracts.” Drake Journal of Agricultural Law, Vol. 4, 1999: 177-194.

Sterkin, Sierra David. “Challenging Adhesion Contracts in California: A Consumer 's
Guide.” Golden Gate University Law Review, Vol. 34, Iss. 2 (2004), Art. 3; page 285-
324.

Weber, David P. “Restricting the Freedom of Contract: A Fundamental Prohibition.” Yale
Human Rights and Development Journal, VVol. 16 [2013], Iss. 1, Art. 2.

@ Y v

Wi w uas, “agrninendiededamn liflusssu: tundnszilmiFwBeion,” nmsiamaas, wui 30 u. 546-588

(Funau 2543).

1eind Jefms. “widivdordnnsetindiunisneuiin,” yamseuiisn 19 (qarwu-sunay 2543): u. 34-37.
Electronic Media

ABTA. "Guidance on the application of the Code of Conduct.” March 11, 2013.
http://67d8396e010decf37f33-
5facf23e658215b1771a91c2df41e9fe.r14.cf3.rackcdn.com/general/Code_of Conduct
_Guidance_Mar_2013.pdf.



Farrow, Dash. Website Agreements: Browse-wrap vs. Clickwrap Agreements. July 19, 2015.
http://www.dashfarrow.com/website-agreements-browse-wrap-vs-clickwrap-
agreements/.

Legal Information Institute. Adhesion Contract (Contract of Adhesion). n.d.
https://www.law.cornell.edu/wex/adhesion_contract_contract_of_adhesion.

Lumm, David F. Katz & Daniel C. Ninth Circuit Clarifies Notice Requirements for Browse-
Wrap Agreements. August 28, 2014. http://www.nelsonmullins.com/articles/browse-
wrap.

Rutledge, Kade Miller & Karl. Client Alert - Zappos and Its Effect on "Browsewrap”
Agreements. August 2013. http://www.lIrrlaw.com/zappos-and-its-effect-on-
browsewrap-agreements-08-05-2013/#.VVcOtXfmqpBd



