ZONING MEASURE BY INCLUSIONARY ZONING
FOR AFFORDABLE HOUSING*

Wilailak Jangjaicharoen**

ABSTRACT

City Planning is a key mechanism for government to manage and control the direction
of the city. City Planning arranges all areas into zones according to land use classification.
Each classification indicates activities that are allowed or disallowed to be conducted. City
Planning can be enforced when come into the law form.

However, when the City Planning law is enforced, the price of land continuously
increases and in turn affects the house price. At present, the price of land and house has been
extremely increasing when comparing to the past. Many consumers cannot afford to buy a
house because their income is too low, so they are forced to live far from the city center.
Hence, these consumers have to face many inconveniences such as daily traffic jam and
stress; such difficulty is considered adverse effect of Planning law.

The City Plan Act, B.E. 2518, disregards the affordable housing issue. This act
supports the zoning planning and city plan procedure and makes the zoning planning and city
plan concrete and enforceable. However, there is no provision that would encourage
developers to supply the affordable housing while they could still enjoy profit due to they
have much potential than consumer to access to the public resources. As a result, many
consumers have to face the problem of unaffordable housing or be forced to live in the areas
which are far from the city as the accumulated problems.

The sustainable growth of society, private sector and consumer can occur if there are
more dimensions in laws which balance benefit among stakeholders, implement good
planning, and support co-operation between government, private sectors, and consumer.

This thesis studies the relationships between City Planning law vs. land price, the
Corporate Social Responsibility concept (CSR), existing Planning law, the alternative
planning system which called “Inclusionary Zoning” and applications under the Inclusionary
Zoning Law of three selected foreign countries, namely the California and Oregon State in
the United States, the United Kingdom, and Malaysia. From studying these countries, it is
anticipated that Thailand would see the problems arising from legal measures against the
unaffordable housing which is the adverse effect of planning regulations and thus be able to
provide proper legal measures to cope with the issue. This thesis also identifies and
recommends alternative solutions.

* The article is summarized and rearranged from the thesis “Zoning Measure by
Inclusionary Zoning for Affordable Housing” Master of Laws Program in Business Laws
(English Program), Faculty of Law, Thammasat University, 2014.

** Graduate student of Master of Laws Program in Business Laws (English Program),
Faculty of Law, Thammasat University.
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Introduction

Generally, land use restriction by zoning is one of the government’s mechanisms to
control, direct, and manage the city. The basic idea of zoning is to impose the use of
particular areas which can or cannot be used for some activities. The objectives of zoning are
to manage the growth of the city, to allocate the public facilities, and to provide the effective
social welfare as much as possible. The knowledge of zoning is derived from architecture
and engineering. It is adapted for the government policy planning.

However, the traditional concept of zoning is not effective enough in managing the
city. It leaves many problems behind; one of these is the rapid increasing land price .!

! Demographia, The Association between Prescriptive Land use and Higher House Prices,
Literature Review on Smart Growth, Growth Management, Livability, Urban Containment and
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Consequently, this will obstruct the poor or low income people in acquiring a house. Finally,
the poor cannot afford the house, and this leads to another social problem.

Inclusionary zoning is a new alternative solution which mostly use in many states in
United States. It is the planning law with some obligations more than the traditional planning
law by imposing duty and incentives to developers to build affordable housing with the sales
price lower than the market rate to the specific income rank. Developers who comply with
this obligation will receive some incentive from government whether in the form of density
bonus, rapid permitted procedure, reduce some design standard etc. With adapting the
Corporate Social Responsibility (CSR) concept will benefit for all stakeholders in receiving
sustainable growth.?

1. The Study of the Effect of Planning Law toward the Land Price

According to the research, planning laws give the positive result to the
increasing price of land. There are three main factors that can affect the land price. They are
“the scarcity effect, the amenity, and the value of an individual exemption from land-use
regulation™

Planning law is the key factor that impacts the land price because it limits the use and
creates liabilities for the land owners and developers who have to comply with the law, for
example, through the limited quantity of constructions, or limited use of the land. The details
regulated in planning law directly impact the supply of land.*

Some of the regulations have the negative effect because they lead to the decrease of
the land price. However, there are very few regulations that cause too much difficulty for the
land owners, developers or the net of amenities deduct with the burden of that regulation
result in zero or minus.’

1.1 The City Planning towards the land price in Thailand

One objective of city planning is to create amenities to the land as in Thailand many
areas where the infrastructures were build, the prices are increased. The reasons of the
increasing of the price can be explain by the amenity effect and the scarcity effect which the
details are in the prior part which mentioned above such as the land price within 40 meters

Compact City Policy, available at http://www.demographia.com/db-dhi-econ.pdf (last visited Junel,
2015).

? International Federation of Accountants, “Good Governance and Sustainablility Fundamental to
Improved Business Reporting”, Project on Business Reporting, June 2010,
http://www.ifac.org/sites/default/files/downloads/Good-Governance-and-Sustainability-Fundamental-
for-Improved-Business-Reporting.pdf

* William K. Jaeger, The Effects of Land-Use Regulation on Property Value, available at
http://dnr.wi.gov/topic/shorelandzoning/documents/landuseregeffect-propvalues.pdf (last visited
Junel, 2015).

4 Andrew G. Dietderich, An Egalitarian’s Market: The Economics of Inclusionary Zoning Reclaimed (1996)

® Peter V. Schaeffer & Cecily A. Millerick, The Impact of Historic District Designation On Property Value: An Empirical Studies, 5
Econ Dev. Q. 301, 311, (1911)
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from the Talingchan- Bangbuatong Road moved up 12.3% during B.E. 2537-2541° or in
Bangkrapi district, the more sufficient and recondition of public facilities creates more
demand which impacts the average 256.46% of the market price between year 2530 to 2540’

1.2 The Housing Environment in Bangkok

In housing aspect, the housing price depends on the conventional housing market.
This means when using market mechanism, the attractive price can motivate supplier to
supply housing into the market. Hence, high demand does not directly affect the supply of
housing.®

In the demand of housing depends on these following factors: the growth rate of the
macroeconomic, national economic policies, lending from commercial bank, speculation
from the high income people, type of investment in real estate of developers and ability or
power of buyers®

Hence the housing environment in Bangkok is in the imperfect market, this means
excessive supply does not directly effect to the housing price. Additionally, the excessive
demand does not directly effect to the housing price. So even in Bangkok which has the high
demand in housing and high demand in supply housing, the capability of the buyer to afford
the house still remains. Due to the high demand not has the power or ability to afford it. In
other side the high supply is resulted from the wrong business’s decision.™

1.3 The Corporate Social Responsibility Concept

The Corporate Social Responsibility Concept is a business concept which aims to
balance benefit among business sector and public sector. Hence it is good to the business to
take this concept in to account and to adapt this concept to real practice in order to fit the
benefit in these dimensions: proper returns to owner, quality goods and services, good
employment condition, and others benefit which is expected from the community regardless

the law will prescribe or not.”"*

® gpssdl nduduns, msdwneitaduiitinansanudenaiidusasuunliunmidulusunan nsdifnivesdunsurstomes Smiauunyi,
UAINPIRYTIUAII, 2548 (Suwannee Klinchan, The Analysis of factors which affect to the land price and the trend of future
price in Bang Bua Thong, Nonthaburi province, Ramkhamhang University, 2548)

(Jeerasak Sungchue, The Change in Residential Price B.E. 2530-2540: the case study of Hua Mark, Bangkapi, Bangkok,
Chulalongkorn University B.E.2544)

® MsEnssuAITeIsaNATIZ UT 4 atud 13 Weneu-Iguigu 2541 (Government Housing Bank Journal, 4" Year, Volume 13, April-June
B.E 2541)

°1d.

©1d.

1 OECD, Corporate responsibility: Frequently asked questions: What is corporate
responsibility? available at:
http://www.oecd.org/corporate/mne/corporateresponsibilityfrequentlyaskedquestions.htm
(last visited Junel, 2015).
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Inclusionary Zoning by its features has this CSR concept. Additionally, enacted
Inclusionary Zoning into the mandatory or law form will ensure the effectiveness of reducing
the unaffordable housing problem.

1.3.1 The Significance of the Corporate Social Responsibility

Without CSR, in the current complex society, the problems arising from the business
sectors can be found in the form of:*2

(1) Increasing gap between the poor and the rich because the different power in
access to public resources, information, and laws which leads to inequality in the society;

(2) Political issues as consequence of the problems derived from the social gap
between the rich and the poor;

(3) Devouring public resources because the old school economic concept in finding
maximum profit but neglecting consumers, society and environment;

(4) Cultural destruction because the more the people concern on generating profit, the
more ignorance towards the culture they become.

2. Inclusionary Zoning

Inclusionary zoning is also a tool that the government uses in order to serve its citizen
by means of imposing the duty (mandatory) to the developers or encourage them to do
(voluntary) using some incentives that can motivate the developers to create the affordable
housing for the moderate or lower income which the amount of income in each ranking is
indicated by government agency.™

Comparing between Mandatory Inclusionary Zoning and Voluntary Inclusionary
Zoning, from the studies found that the Mandatory can produce or can supply more the
affordable housing to the market.*

2.1 Characteristic of Inclusionary Zoning

1 inothegsiaiiedsnuuazAandon SYN Asia (Thailand) $au drinaudsussuuguamuiend anidusssusgitensimundsnuuas
dawanden medruasygmans anzdinumans uuinerrduaiunsilsa yaddTuudlng 1sansgsiadudiny antudandenlne aantuftu
wineide, mudunun CSR In Action (Social & Environment business network, SVN Asia(Thailand) co-
operation with the National Health System Reform Office (HSRO), Good Governance for Social
Development and the environment Institute (GSEI), Economic Faculty of Srinakarinwirot University,
SCG Foundation, Business & Social Journal, Thailand Environment Institute Foundation and Kenan
Institute Asia, CSR in Action Seminar)

3 policyLink, Inclusionary Zoning, 2003, available at
http://www.policylink.org/site/c.IKIXLbMNJrE/b.5137027/

 Nicholas Brunick, Lauren Goldburg, Susanna Lehvin, “Voluntary or Mandatory Inclusionary
Zoning, Production, Predictability and Enforcement”’, Business and Professional People for the
public interest, August 2004, available at
http://www.bpichicago.org/documents/mandatoryv.voluntary5.06.pdf
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Inclusionary Zoning must have at least one from these characteristics™: Inclusionary
Percentage, Alternative On-Site Development, Income Target, Remain the Affordable
housing, Development Incentive.

2.2 Inclusionary Zoning Experiences

2.2.1 United States

According to study, each state which adapts this inclusionary zoning will set
the structure of enforcement by dividing into two levels which are:

In the state level will enact the model law as the law which will prescribe the
scope of duties and power of government agencies, obligations and incentives which will
allow with developers.

In the local level, the local has authorities which given by the model law to set
all obligations and incentives which will suit to their local

2.2.2 Malaysia

The legal system, in order to cope with this regime, divided into 3 core steps
which are National Developing Plan to set the target of the amount of housing, then the state
government set the policies which will impose quota to developers by the delegation of
power from the National Land Code Act which empower to state government to enact their
laws which the state can indicate the conditions and the prohibition of land use™® through the
State Gazette'” and the local authority implement in through the Town and Country Planning
Act, 1976 in Section 19 (1)

2.2.3 England

Inclusionary Zoning in England is designed to decrease the intensity of details
in inclusionary zoning law by mean of negotiation between developer and local authority. In
order to develop any site, all developer have two choices to be permitted, first developer must
comply with the obligations; or make an agreement with the local authority. Agreement
between developer and the local authority may have some duties to developer whether in the
form of operates some activities or pay some specific fee to the local authority.®

According to the experience of three countries found that to enforce this
system through the legislation must indicate the target and mission in the state level and
delegated power to the local level for adapting to suit its area.

However in the details of the studied experience, Malaysia has the most
inflexible laws among the others while in England has the negotiation system and developed
the program to calculate the suitable percentage which will impose duty to developers while
in United States the level of flexible regulations depend on each state.

Hence, to adapt this Inclusionary Zoning in Thailand, it is a necessary to
amend the planning law and the relevant laws in order to solve the problem of high housing
price by adapting the concept from the Housing Element Law and Inclusionary Zoning of
California. In addition, the successful Inclusionary Zoning in England should be brought into
discussion. In additional bring the concept of inclusionary zoning which practices in England

> Dustin C. Read, Jd., “Inclusionary Zoning”, Homes for Working Families, Inc., May 2008
1% The National Land Code S 120, S 116(4)

" The National Land Code S 52(2)

'8 Town and Country Planning Act (1990) s 106(1)
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in issues of the negotiation, concern the financial feasibility of developers and its innovation
program which will calculate the suitable of burden that can get along with business sector
for effectiveness in using.

2.3 The Similarity of Inclusionary Zoning and the Corporate Social
Responsibility

Inclusionary Zoning’s features and outcomes match with the principle of CSR which
requires business to take some actions showing responsibility to community whether by law
or voluntary. This CSR concept, if being used continually, benefits the business and
community in the long term. Without CSR concept in doing business or having less concern
and understanding of this concept, it can contribute to social gap and economic disparity.*®

However, it might be difficult to receive the co-operation from all businesses, so, for
the effectiveness of practice; the concept must be infiltrated through the legislation in the
form of Inclusionary Zoning. Nevertheless, a hundred of laws cannot be successful unless
there was a good cooperation from communities and developers. Therefore, for the best
practice, business sector should willingly comply with the law.

3. Planning Law in Thailand

3.1 City Plan and Zoning Definition

City plan is an official document that includes city preservation and development as
one of the objectives of the plan. City plan must indicate visions, missions, targets, analysis
of the existing conditions and future trend, description of the current physical economic and
social conditions, and must set the mission plan in order to achieve the target.?

Zoning is one part of the city plan which categorizes land and all areas of that city
into many suborders and divides those suborders into zoning. The zoning will allow or
prohibit certain activities that may be conducted in each zone in order to serve the city
planning purposes.”*

3.2 The Legal Plan
3.2.1 The City Plan Act, B.E. 2518
The City Plan Act is the model law which specifies the general rules and
regulations for planning process and the method of implement the city plan. However in the
enforcement issue, the specific law must be enacted in order to use in specific areas. At

9 Supra Note 10

20 AudUINTIvINTT Anzaadnenssumans enansaluvninerds, sneeuatvanysal lassnisiavisnasgiudiuiadioswes
nsamnavnuas (Educational Service Center, Faculty of Architecture, Chulalongkorn University, The
Final Report: The Standard Zoning Process in Bangkok)

 qfilugn Wieuaieniand, msfnwuummimsnauazdavidadiesanzlnl, smninendedaling 2553 (Kanittha Tiebjariyawat,
A study to propose guidelines for preparing and making a new specific plan, Silapakorn
University B.E.2553)


http://dict.longdo.com/search/Economic%20disparity
http://dict.longdo.com/search/infiltrate%20through
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present, the current act delegates power to government agencies to enact the Comprehensive
Plan and the Specific Plan.?
3.2.2 The Royal Decree for survey and preparation of making the
comprehensive and specific plan
This Royal Decree will empower the authorities to necessary entering into
the surveyed land, indicate the surveyed land whether this land will form to the
comprehensive plan or the specific plan, indicate the land use regulation etc.?®
3.2.3 The Comprehensive Plan
The comprehensive plan is the guideline plan imposed by the government
agency. This plan is the legal plan ** which imposes the duty to comply with all levels of
users, whether in private or government agency and the users will be legally punished if
acting in contrary to this plan.
3.2.4 The Specific Plan
This plan is the action plan, which aims to comply with the comprehensive
plan.?® The specific plan thoroughly indicates details in order to achieve the comprehensive
plan.

3.3 The Factors that have an impact on the Planning Policy

* The National Economic and Social Development Plans
* Increasing Public Welfare

* Development Policies of Central Government Agencies
* Development Policies of Provincial Government Agency
* Project of Transportation System or Public Facilities

* Big Project of Private Sector

* The EXxisting or Former Plans

Conclusion and Recommendations

According to the study, it is found that planning Law has the adverse effects toward
the land price which will be consequently affect the housing price. The knowledge or the
information used as the input of planning is not proper and not focus on the side effect of the
planning. The co-operation between the government agencies is ineffective and leads to
inharmonious and unexpected outcome which results in other problems such as spawn,
misuse of existed affordable housing, and loss of government budget. The existing planning
law constrains the private developers from supplying the affordable housing due to some
regulations which concern on density, architectural design, or restrict certain land use. Hence,

2 wnygy datanng, aruiidasduieatunguanedatios nieudas w.s.u. matadios w.a. 2518 uasnguaneUszney, driinfusidicssy
2538 (EKboon Wongsawatdkul, Introduce to the City Plan Law along with the City Plan Act B.E.
2518 and the supplement laws, Nititham Publisher B.E. 2538)

2 wsvsminyaAnmsiadies wa. 2518 wes 15 (The Zoning Act, B.E. 2518 S 15)

2 ngnsznsalildlsduiadesnsammmuns wa. 2549 (The Enforcing of Zoning Ordinance, B.E. 2549)

% augriug ey, msﬁ'&ﬁ'u’lifﬁaLﬁaaquzvﬁamsé’mn155m’mé’amﬁmuawqmu, Afransindin ANLRRFERS UNINSUSISUAERS,
2556 (Nattakun Duangpan, The Enforcement of Specific Zoning for Environment and Community
Management, Faculty of Law, Thammasat University)
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the problem of inability to own housing among the poor or the lower income remains
unchanged.

In other countries such as the United States, England, and Malaysia, they have the
system which is called “Inclusionary Zoning” to solve this high housing cost problem which
used lower budget than Thai policy does. For example, by means of enacting the “Housing
Element Law” as the model that elucidates the objective, the duties, and the minimum
standard for local to adapt into their jurisdiction. Hence the regulations can reduce the
problem of overlapping and less co-operation among government agencies. In addition,
Inclusionary Zoning system will enforce, encourage and offset the cost of the private
developers in order to supply the affordable housing.

In business sector, to put Inclusionary Zoning into practice is by adaptation of CSR
concept. The value gained will be added to the products and the proper profit can strengthen
that business in the long run as the sustainable growth in the industry. The survival of society
equals to the survival of business. However it is difficulty to receive the cooperation because
many of business concern in maximizing their profit so it is necessary to enforce them for the
effectiveness of Inclusionary Zoning.

According to the existing laws, it is a necessary to amend the City Planning Act in the
Definition part In section 4 should add the meaning of “Development Project” in order to
effective enforcement and prevent private sectors from violating this law. And amend in the
Comprehensive Plan’s elements in section 17 must contains:

“(6)sufficient provide affordable housing to targeted income by proper impose
obligations and incentive to developers

In order to comply with (6), the minimum of percentage that each comprehensive
plan will impose to developers is not less than 10% of affordable unit of their development
project®® or pay fee for affordable housing fund not less than 5% of their total revenue from
that development project?®’

Developers who be obliged to build the affordable housing will receive some
incentives to offset developers cost one or more of the following incentives:

(a) Density adjustments.

(b) Fee waivers or reductions.

(c) Finance-based incentives but not excess 2 times of tax deductable
expense.

(d) Preferential treatment for processing of permits.

(e) Expedited service for local approval processes.

(f) Modification of height, floor area or other site-specific requirements.”

The number of inclusionary percentage comes from the study; the obligation varies
between 5-40% of affordable units in each development project. Hence 10% is the low
burden obligation which is not too much for developers.

The alternative obligation derived from this study that there might be an event which

% Supra note 86
2 Supra note 89
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some development projects aims to sell to the luxury market. Hence, this sentence can make
the obligation more flexible and suitable for the business plan

In additional for the effective in planning, should amend in the Specific Plan’s
elements in section 28 by adding:

“(10) assess the housing need in each ranking income and sufficient provide
affordable housing to targeted income which will be prescribed.

(11) detail of obligations in order to supply affordable unit in each ranking income
and the details of incentive that will give to the developers to offset their cost and as be the
incentive for supplying the affordable housing.”

Other recommendations to enhance the law and effective in solving problems are:
reevaluating the Zoning Ordinance and others relevant laws, improving the effectiveness of
supply the affordable housing by the Social Development and Human Security Department,
supporting the study of the high housing solution and realizing significance of the problem of
unaffordable housing.
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