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ABSTRACT 
 

Because of the implementation of AEC and 
Government’s policy to urge and boost industrial and commercial 
long term investment, it results to the free flow of labour and capital 
come to Thailand. Owing to the restriction of law on the foreigners 
holding the ownership of land and the limitation of the foreign ratio 
to hold the ownership of freehold condominium, leasehold 
condominium becomes an excellent alternative for the foreigners who 
desire a long term living in Thailand. 

Since the leasehold condominium is developed on the 
land which is subject to leasehold, it is not governed by Thai 
Condominium Act B.E. 2522 (1979). Instead, it is governed by the 
hire of immovable property law, section 537-574 of Thai Civil and 
Commercial Code. As the unique business concept of leasehold 
condominium, which the buyer (lessee) is required to make fully 
payment of the rental in advance on the date of lease registration, 
some provisions under Thai Civil and Commercial Code are not 
proper in compliance with lease of leasehold condominium. In 
practice, most parties negotiate some clauses differentiate from the 
law in order to correspond to such unique business concept; however, 
it does not guarantee or ensure the buyer of leasehold condominium 
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to have properly protection by law as well as it leads to many 
unsolved problems. 

In order to urge the economy of our country, particularly 
in real estate sector, and to guarantee or ensure the buyer of leasehold 
condominium to be properly protected by law, this thesis, therefore, 
studies on the foreign laws relevant to leasehold interest; the United 
States of America and Ontario, Canada are the countries where their 
legal systems have been influenced from common law system 
whereas the legal system of Germany and France are the root 
countries of civil law system. Furthermore, this thesis will suggest 
the legislative solutions by amending Thai Civil and Commercial 
Code to specify provisions regarding the lease of leasehold 
condominium.  
 
Keywords: Leasehold Condominium, Leasehold Interest, Freehold 
Condominium 
 
บทคดัย่อ 
 

เน่ืองดว้ยมีการรวมกลุ่มประชาคมเศรษฐกิจอาเซียน (AEC) รวมทั้งรัฐบาลไดอ้อก

นโยบายเพ่ือกระตุน้และส่งเสริมการลงทุนระยะยาวในภาคอุตสาหกรรมและพาณิชยกรรม จึงมีผลทาํให้มี
การไหลเวียนของแรงงานและเงินทุนผ่านเขา้มาในประเทศไทย แต่เน่ืองจากกฎหมายไทยไดก้าํหนดห้าม
ชาวต่างชาติถือครองกรรมสิทธ์ิในท่ีดิน อีกทั้งยงัจาํกดัอตัราส่วนของชาวต่างชาติในการถือกรรมสิทธ์ิห้อง
ชุดในอาคารชุดท่ีถือครองกรรมสิทธ์ิ (Freehold Condominium) ดงันั้นอาคารชุดท่ีถือครอง
สิทธิการเช่า (Leasehold Condominium) จึงกลายมาเป็นอีกทางเลือกหน่ึงให้กบัชาวต่างชาติท่ี
สนใจจะเขา้มาอยูอ่าศยัระยะยาวในประเทศไทย 

โดยเหตุท่ีอาคารชุดท่ีถือครองสิทธิการเช่านั้นไดถู้กพฒันาข้ึนบนท่ีดินท่ีมีเพียงสิทธิการ

เช่า ดงันั้นอาคารชุดท่ีถือครองสิทธิการเช่าดงักล่าวจึงไม่ไดอ้ยูภ่ายใตบ้งัคบัของพระราชบญัญติัอาคารชุด 
พ.ศ. 2522 แต่อยู่ภายใตบ้งัคบัของประมวลกฎหมายแพ่งและพาณิชย ์ในเร่ืองการเช่าอสังหาริมทรัพย ์
ตามมาตรา 537 – มาตรา 574 และดว้ยลกัษณะเฉพาะของธุรกิจอาคารชุดท่ีถือครองสิทธิการเช่า ท่ีซ่ึง
ผูซ้ื้อ (ผูเ้ช่า) ตอ้งชาํระค่าเช่าทั้งหมดล่วงหนา้ภายในวนัท่ีจดทะเบียนการเช่านั้น ทาํให้กฎหมายบางมาตรา
ในประมวลกฎหมายแพ่งและพาณิชย ์ไม่เหมาะสมท่ีจะนาํมาใช้บงัคบักบัการเช่าอาคารชุดท่ีถือครองสิทธิ
การเช่า ในทางปฏิบติั คู่สัญญาส่วนใหญ่จะเจรจาตกลงกนักาํหนดขอ้สัญญาให้แตกต่างไปจากท่ีกฎหมาย
บญัญติัไว ้เพ่ือท่ีจะให้มีความเหมาะสมและสอดคลอ้งกบัลกัษณะเฉพาะของธุรกิจอาคารชุดท่ีถือครองสิทธิ



การเช่าดงักล่าว แต่อยา่งไรก็ตาม การตกลงกาํหนดขอ้สัญญาดงักล่าวนั้นก็ไม่รับรองหรือทาํให้ผูซ้ื้ออาคาร
ชุดท่ีถือครองสิทธิการเช่ามั่นใจว่าได้รับการคุ้มครองทางกฎหมายอย่างเหมาะสม อีกทั้ งยงัเป็นการ
ก่อให้เกิดปัญหาตามมาอีกมาก 

เพ่ือท่ีจะกระตุน้เศรษฐกิจของประเทศโดยเฉพาะในภาคอสังหาริมทรัพย ์และเพ่ือท่ีจะ
รับรองและทาํให้ผูซ้ื้ออาคารชุดท่ีถือครองสิทธิการเช่ามั่นใจว่าได้รับการคุ้มครองทางกฎหมายอย่าง

เหมาะสม วิทยานิพนธ์ฉบบัน้ี จึงมุ่งเนน้ศึกษาหลกักฎหมายของต่างประเทศท่ีเก่ียวขอ้งกบัสิทธิการเช่า อนั
ได้แก่ ประเทศสหรัฐอเมริกา และเมืองออนแทรีโอ ประเทศแคนาดา ซ่ึงระบบกฎหมายของประเทศ
ดงักล่าวไดรั้บอิทธิพลมาจากระบบกฎหมายคอมมอนลอว ์ในขณะท่ีระบบกฎหมายของประเทศเยอรมนั 
และประเทศฝร่ังเศสนั้น เป็นรากฐานของระบบกฎหมายซีวิลลอว ์นอกจากน้ี วิทยานิพนธ์ฉบบัน้ี ยงั
เสนอแนะมาตรการทางกฎหมายในการแกปั้ญหาดงักล่าว โดยการเสนอให้บญัญติัมาตราท่ีเก่ียวขอ้งกบัการ
เช่าอาคารชุดท่ีถือครองสิทธิการเช่าในประมวลกฎหมายแพง่และพาณิชยเ์ป็นการเฉพาะ 
 
คาํสําคญั อาคารชุดท่ีถือครองสิทธิการเช่า, สิทธิการเช่า, อาคารชุดท่ีถือครองกรรมสิทธ์ิ 
 
1. Introduction 
 

By the end of the year 2015, the ASEAN Economic 
Community (AEC) is implemented. The goal of the AEC is to 
become a single production base where goods can be manufactured 
anywhere and distributed efficiently to anywhere within the region. 
These effects in the ASEAN countries to be aware of the free flow of 
labor and capital which come to their country. Because of the 
geographical nature as well as the availability of infrastructure and 
foreigner friendly habit1, these all make Thailand to be the attractive 
country for the foreign investors. In addition, the Hire of Immovable 
Property for Commerce and Industry Act B.E. 2542 (1999) was 
enacted, on 19th May B.E. 2542 (1999), with its objectives to ease 
any rules and conditions in respect of the hire of immovable property 
for commercial and industrial purposes and to increase the investor’s 
confidence and attractiveness of long term investments particularly 
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available at http://www.boi.go.th/index.php?page=thailand_advantages 
(accessed June 1, 2016) 



foreigners. Besides considering the factor on the law supporting the 
long term lease, dwelling becomes the one of the significant factors 
to consider which country they determine to make the long term 
investment since they have to migrate from their country to another 
country.  

Unfortunately, Thai law restricts the foreigners having 
the ownership of land; however, they can register the lease of land for 
30 years and have the ownership of the house or they can own the 
freehold condominium in case the ownership in the condominium 
units collectively not exceeding 49% of the spaces of the whole units 
in such particular condominium at the time of making the registration 
of such condominium2. As there are many restrictions in having the 
ownership of a dwelling, leasehold condominium is an excellent 
alternative for the foreigners who desire to live long term in Thailand. 
Leasehold condominium is the unique business concept which the 
buyers (lessees) are required to make full payment of the purchase 
price of the unit (rental) in advance of the date of registration of the 
lease.4

3 Because of its unique business concept, it differentiates the 
lease of leasehold condominium from the other lease of residential 
space, for example, rented house, dormitory, etc. For the lease of 
residential space, the lessee usually makes the payment of rental in 
monthly or yearly basis during the lease term, whereas, in the lease of 
leasehold condominium, the lessee requires to make full payment of 
rental in advance upon the date of registration of the lease. 
Furthermore, in the lease of residential space, the lessor is more 
concerning to the characteristic of lessee than the lease of leasehold 
condominium.      

Under Thai Condominium Act B.E. 2522 (1979), 
leasehold condominium is not regarded as to be condominium since it 

                                                 
2 พระราชบัญญัติอาคารชุด พ.ศ. 2522 มาตรา 19 ทวิ (Condominium Act B.E. 2522 (1979), sec. 
19 bis)  
3
 กุลชา จรุงกิจอนันต, ทําอาคารชุดบนสิทธิการเชาไดดวยหรือ?, กรุงเทพธุรกิจ, 19 มิถุนายน 2556” ภายใต “กฎหมาย

เศรษฐกิจ”, (Koonlacha Charungkit-Anant, Can the condominium be developed on 
the leased land?, Krungthepturakij, June 19, 2013, under “Economic Law”) 
available at http://www.bangkokbiznews.com/blog/detail/512009 (accessed 
June 1, 2016) 



has been developed on leased land which the developer has no 
ownership of land.5

4 Therefore, leasehold condominium in Thailand is 
regulated under the hire of immovable property law, section 537-574 
of the Thai Civil and Commercial Code. The provisions under this 
Code are suitable for the general lease which the rental payment shall 
be made in monthly or yearly basis. As a result, such provisions are 
not proper and suitable for the unique business concept of leasehold 
condominium. In practice, most parties enter into the agreement 
having some clauses differentiating from the law provided in order to 
correspond to the unique business concept of leasehold 
condominium; however, it does not guarantee or ensure the leasehold 
condominium buyer to be properly protected by law. In addition, the 
major drawback of principles of lease law in Thailand is that the 
characteristic of lessee is the essence of a lease agreement. From this, 
it leads to many unsolved problems relating to the lease of leasehold 
condominium. In addition, at present, there is no specific provision to 
apply properly with the lease of leasehold condominium and some 
possible provisions are silent on some issues and improper to solve 
the arising problems. It is, therefore, essential to lay down the laws 
relating to lease of leasehold condominium in the specific provisions.  

  
2. Definitions and History of Leasehold Condominium 
 

According to Brian Bucknall’s view, a law professor at 
Osgoode Hall Law School located in Toronto, Ontario, it denotes the 
term leasehold condominium that “the possibility of creating 
condominium projects on land that is held under a long term lease.”5 

Based on Hiroshi and Melvin A. Reskin’s view, it defines 
that “the purchaser of a unit in the freehold acquires an undivided 
fee simple interest in land, whereas the purchaser of a unit in the 

                                                 
4 พระราชบัญญัติอาคารชุด พ.ศ. 2522 มาตรา 6 ทวิ (Condominium Act B.E. 2522 (1979), sec. 6) 
5 Brian Bucknall, “Leasehold Condominiums: The Further Flight of the Fee” 
Osgoode Hall Law Journal, Volume 14, Number 1 (June 1976) 



leasehold acquires an undivided interest in leasehold on a fee which 
has been submitted to a horizontal property regime.”6 

In the eye of Leo J. Joliet, the term leasehold 
condominium refers to “the principal use for the leasehold 
condominium is in those areas where transfers in fee have become so 
restricted that the public has become accustomed to paying a ground 
rent for residential property or in those instances where land cannot 
be conveyed in fee.”7  

From aforementioned scholars’ view, it can be implied 
that leasehold condominium is a condominium where is developed on 
the land is subject to the leasehold. The purchasers of the leasehold 
condominium unit do not obtain the ownership of the unit, on the 
other hand, they shall be granted the right of use the condominium 
unit for a specific period.  

The number of demand of dwelling is increasing, 
whereas the number of supply of freehold land becomes decreasing. 
In addition, in some countries, the lands are held the ownership by 
the governmental agency which their laws restrict to transfer the 
ownership of lands, for example, Hong Kong, Singapore, etc. Thus, 
the concept of leasehold condominium was introduced, by the real 
estate developer, in order to maximize the use of land for solving 
such issue. 
 
3. Distinction of Freehold Condominium and Leasehold 
Condominium 
 

In the condominium business field, the interest of real 
estate can be categorized into two characters which are: 

1. Freehold condominium, the buyer has the 
ownership’s right perpetually which the buyer can sell, distribute, 
transfer, or give the ownership’s right of the condominium to any 
other person without any restriction.  
                                                 
6 Hiroshi and Melvin A. Reskin, “Leasehold Condominiums”, Connecticut Law 
Review, Vol. 2, No. 1, June 1969 
7 Committee on New Developments in Real Estate Practice, “Real Property, 
Probate and Trust Journal”, Vol. 2, No. 3 (Fall 1967), 347-361 



2. Leasehold condominium, the lessee (the buyer of the 
leasehold condominium unit) has only the right of possession and 
occupancy. When the term of the lease ends, the right of possession 
and occupancy shall revert to the lessor, thus the lessor’s interest 
during the lessee’s possession and occupancy is known as a 
revisionary interest.9

8   
 
The advantages of leasehold condominium are described 

as follows:9 

First, the development costs of leasehold condominiums 
are lower than those of freehold condominium. 

Second, the landowner continues to hold the ownership 
of land, whereas the particular parcel of land can be generated 
income by means of development.  

Third, in case there is the restriction of transfer of the 
ownership of the land, leasehold condominium can be created 
without violating such rules. 

Fourth, the purchaser of the leasehold condominium unit 
may be able to purchase the unit at a lower price since the cost of the 
land is not included.  

 
4. Foreign Laws Relating to Leasehold Interest 
 
4.1 The United States of America 

The concept of leasehold condominium is recognized in 
the Uniform Condominium Act. This Act provides the definition 
leasehold condominium and the definition the unit owner as well as, 
the creation of the leasehold condominium. Apart from the Uniform 
Condominium Act, the Uniform Commercial Code and the 
Restatement (Second) of Property: Landlord and Tenant, Part V. 
Transfer by Landlord or Tenant of Interest in Leased Property are the 

                                                 
8George J. Siedel and Robert J. Aalberts, Real Estate Law, 6th ed., (Mason, 
Ohio, U.S.A: Thomson West, 2006), 389 
9 Supra Note 8 



laws governing the lease of leasehold condominium. Some 
significant matters relating the lease of leasehold condominium shall 
be described as follows: 

- The lessee is entitled to sublease the leasehold interest 
to the third person unless otherwise specified in the lease agreement. 
The sublessee shall be responsible to the lessor directly to the extent 
of the lease agreement as well as obtaining protection by law.10 

- The lessor or the lessee has the right to transfer the 
interest of the leased property to the third person unless the law 
prohibited.12

11 Even though, the interest of leased property shall be 
transferred to the third person (transferee), the transferor shall remain 
binding to perform the obligations which specified explicitly in the 
lease agreement.13

12  
 

4.2 Ontario, Canada 
The concept of leasehold condominium has emerged as 

the one of type of condominium in Ontario, Canada. Leasehold 
condominium is created on lands where the declarant (the person who 
processes the registration of leasehold condominium) possessed only 
a leasehold interest and has the consent of the owner of land to 
develop the condominium on the lands.14

13 Condominium Act, 1998 
and the Residential Tenancies Act, 2006 are the laws to govern the 
lease of leasehold condominium. Some significant matters relating to 
the lease of leasehold condominium shall be described as follows: 

- The lessee has the right to transfer or lease of the 
leasehold interest of the unit to the third person without obtaining the 
prior consent of the lessor. Nonetheless, in case of the transfer of the 

                                                 
10 Uniform Commercial Code, § 2A-305 
11 Restatement (Second) of Property: Landlord and Tenant, Part V. Transfer by 
Landlord or Tenant of Interest in Leased Property, § 15.1 
12 Restatement (Second) of Property: Landlord and Tenant, Part V. Transfer by 
Landlord or Tenant of Interest in Leased Property, § 16.1 
13 Mark Freedman, “Condominium Development Update”, Canadian Institute 
Condominium Conference, March 2007 



leasehold interest of the unit, the lessee cannot transfer the leasehold 
interest of the unit and its appurtenant common interest in part.15

14  

- The lessee has also the right of mortgage the leasehold 
interest of the unit without obtaining the prior consent of the lessor.16

15 

- In case of the renewal of the lease of leasehold 
condominium, the lessor bears the responsibility to give the written 
notice to the leasehold condominium corporation, whether the lessor 
intends to renew or not at least five years before the end of lease 
term. Then, such copy of notice shall be sent to the lessee. In case of 
the renewal of the lease of leasehold condominium, the lease term 
shall be at least 10 years or the greater term as specified in the 
notice.17

16  

- When a lessee dies and there is no other lessee in the 
leased property, the lease agreement shall be deemed to be terminated 
in thirty days after the death of the lessee.18

17  
 
4.3 Germany 

According to the German Civil Code (BGB), leasehold 
interest can be categorized into two types which are; 1) Ordinary 
Lease, the lessor has an obligation to grant the lessee the use of the 
leased property for the leased period and the lessee is obliged to pay 
the agreed rent to the lessor,18 and, 2) Usufructuary Lease, the lessor 
has an obligation to grant the lessee the right to possess, use and 
enjoy the property as well as the right to receive benefits from its 
fruits of the leased property during the leased period.20

19 There are 
some significant matters relating to the lease of leasehold 
condominium which shall be described as follows: 

                                                 
14 Condominium Act, 1998, sec. 165 (4) – (5)  
15 Condominium Act, 1998, sec. 165 (4) 
16 Condominium Act, 1998, sec. 174 
17 Residential Tenancies Act, 2006, sec. 91 (1)  
18

 อาชวิศว สหบิุญ, การเชาชวงและการโอนสิทธิการเชา, (วิทยานิพนธนิติศาสตรมหาบณัฑิต คณะนิติศาสตร 

มหาวิทยาลัยธรรมศาสตร, 2554), 95 (Artchavid Sahiboon, Sublease and Assignment, 
(Master’s Thesis, Faculty of Law, Thammasat University, 2011)), 95 
19 Id.  



- For residential leases, the lessee may require the lessor 
to give permission to permit a third person to use or occupy the 
leased property if the lessee acquires the justified interest. However, 
the lessor may be entitled to refuse such permission when; 1) there is 
a compelling reason in the person of the third person; 2) the 
residential space would be overcrowded or; 3) the lessor cannot, for 
other reasons reasonably, be expected to permit third person use. 
Notwithstanding, if the lessor grants such permission, the lessee shall 
remain fully responsible for any liability and/or damages arising from 
the third person.21

20    

- Upon the death of the lessee, the lease agreement shall 
succeed to; 1) spouse holding a joint household with the lessee, 
including civil partner;  2) lessee’s children living in the joint 
household of the lessee if the spouse does not succeed; 3) other 
family members holding a joint household with the lessee if spouse 
or civil partner does not succeed; or 4) persons maintaining a joint 
household of a permanent nature with the lessee.22

21 

- The lessor has the right to transfer the ownership of 
the leased property to any other person. The transferee shall be bound 
by the rights and obligations of the transferor (lessor) towards the 
lease agreement. However, the lessor shall remain to be liable as the 
surety of the transferee to the lessee in case of the transferee’s default 
of performance obligation under the lease agreement.23

22 
 
4.4 France 

According to French Civil Code, the hire of thing can be 
divided into two types which are; 1) Rente Fonciere, the lessee shall 
pay the annuity in order to acquire the immovable property and the 
original owner shall receive perpetual income,23 and, 2) Lease, the 

                                                 
20 German Civil Code (BGB), sec. 540 
21 German Civil Code (BGB), section 563-564 
22 German Civil Code (BGB), section 566 
23

 รสรินทร ปลอดขํา, การโอนกรรมสิทธ์ิในอสังหาริมทรัพยที่ใหเชา, (วิทยานิพนธนิติศาสตรมหาบัณฑิต คณะนิติศาสตร 

มหาวิทยาลัยธรรมศาสตร, 2554), 71-73 (Rossarin Plordkhome, The Transfer of Ownership 
 



lessor allows his property to be under the administration of the lessee 
for the limit of time, and the lessee shall pay the rent for the 
consideration.25

24 There are some significant matters relating to the 
lease of leasehold condominium which shall be described as follows:   

- The lessee can sublet or assign the leasehold interest 
to any other person unless there is forbidden as agreed by the parties. 
It is obviously that the leasehold interest under lease agreement is not 
regarded as the exclusive right of the lessee. However, it may be 
forbidden wholly or in part and such forbidden clause is always 
strict.25     

- The leasehold interest under the lease agreement shall 
be transferred to the heir of the lessor or of the lessee whether the 
death of the lessor or the lessee occurs. Then, the said heir shall be 
bound by the rights and obligations of the lease agreement.27

26 

- The purchaser of the leased property shall be bound by 
the rights and obligations of the lease agreement. Moreover, the said 
purchaser shall not evict the lessee who has the authentic lease, from 
the leased property, or the lease agreement has a certain expiry date 
unless such right reserved by the lease agreement.28

27 
 

5. Problems regarding Lease Agreement of Leasehold 
Condominium under Thai Civil and Commercial Code 
 

The provisions of Thai Civil and Commercial Code are 
incompatible for the current real estate property market. Leasehold 
condominium, which is a consequence of the evolving real estate 
development business, becomes more attractive to many buyers who 
are looking for the living space for their long term stay. There are, 

                                                                                                                 
of Immovable Property Hired, (Master’s Thesis, Faculty of Law, Thammasat 
University, 2011)), 141-143  
24 Id. 
25 French Civil Code, article 1717 
26 French Civil Code, article 1742 
27 French Civil Code, article 1743 



however, obstacles or problems arising therefrom which are as 
follows: 

1) Leasehold Interest being Ceased upon Death of 
Lessee 

Since the leasehold interest is an exclusive right of the 
lessee, when the lessee dies, the leasehold interest shall not be 
transferred or devolved to the heir of the lessee unlike the ownership 
right. Therefore, the leasehold interest shall be ceased and the leased 
property shall be returned to the lessor.29

28 This principle of lease law 
certainly leads to the unsolved problem since the lessee had already 
made full payment of rental in advance upon the date of registration 
of the lease in order to live until the expiration of the lease term (30 
years). In order to solve such arising problem, the parties shall 
mutually agree on such matter by stipulating the clause in the lease 
agreement that, such leasehold interest shall be devolved to the heir 
upon the death of the lessee. This clause is generally called as 
“succession clause” nevertheless, if this succession clause is not 
defined in the lease agreement, the heir of the lessee cannot claim 
from the lessor to perform the obligations under the lease agreement. 
Therefore, it would be better to have the legislative measure to assure 
the lessee and the heir of the lessee the proper protection of their 
rights.  

 
2) Purchaser of Leased Property Bound by only 

Rights and Obligations under Lease Agreement  
In general, for attracting the lessee (purchaser of the 

leasehold condominium), the renewal clause shall be defined in the 
lease agreement. When the ownership of the leased property is 
transferred to the third person (transferee), the transferee shall bind 
by the rights and obligations under the lease agreement.29  However, 
the Supreme Court’s Decision has defined that the rights and 
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(กรุงเทพฯ: วิญูชน, 2557), 209-210 (Professor Dr. Phathaichit Ekkachariyakon, “Hire of 
Property, Hire-Purchase”, Vol. 18 (Bangkok: Winyuchon, 2014)), 209 
29 Thai Civil and Commercial Code, sec. 569   



obligations which are bound by the transferee of the ownership of 
leased property shall be only the rights and obligations under the 
lease agreement. In other words, any other rights and obligations 
which are not the essence of the lease agreement shall not be bound 
by the transferee. Even though, the renewal clause is specified in the 
lease agreement, the transferee shall not bind to perform such clause 
since it is not right and obligation which is the essence of the lease 
agreement.31

30  
 
3) No Specific Law on Devolution of Rights and 

Obligations upon the Death of Lessor 
According to the principle of law provided, the death of 

the lessor shall not affect the survival of the leasehold interest, the 
rights and obligations under the lease agreement shall be transferred 
to the heir of the lessor. However, this issue is still controversial 
whether the rights and obligations of the lessor shall be transferred to 
his heir under section 569 of Thai Civil and Commercial Code or the 
principles of inheritance law. Such controversy has been referred to 
by the Supreme Court’s Decisions which are divided into two 
opinions as follows:  

- Under the principles of inheritance law, it is resulting 
that the heir of the lessor shall be bound by the rights and obligations 
as well as any liabilities under the lease agreement. 31 

- Under section 659, it means that the heir of the lessor 
shall be bound by only the rights and obligations under the lease 
agreement. 32 

Even though, most scholars have the similar opinions on 
the principles of inheritance law,33 there is no explicit law to govern 
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on this issue yet. In addition, the current Supreme Court’s Decision 
tends to admit that such rights and obligations shall be transferred 
under section 569.34Therefore, the heir of the lessor would only be 
bound by the rights and obligations under the lease agreement. The 
other rights and obligations which are not the essence of the lease 
agreement, for example promise to renew the lease agreement clause 
and the succession clause, are not bound by the heir of the lessor.  

 
4) Leasehold Interest not Regarded as Property 

Liable to Execution 
According to section 285 of Thai Civil Procedure Code,35 

it defines that the properties which are not liable to the execution 
shall be the properties not transferable by law. In general, the 
leasehold interest is a valued property but, the law has specified the 
condition of transfer of the leasehold interest by the lessee,36 as a 
result, it is not freely transferable by law. Nonetheless, such leasehold 
interest is not strictly prohibited to transfer since such provision 
provides that the parties can agree otherwise under the lease 
agreement. Thus, if the lease agreement stipulates that the lessee is 
entitled to sublease or assign to the other person, it shall be deemed 
that the leasehold interest is not the exclusive right of the lessee and 
can be transferable. As a result, the leasehold interest is the property 
which is liable to the execution.38

37 On the other hand, if the lease 
agreement does not specify otherwise, the leasehold interest is not the 
property which is liable to the execution.  

 
6. Conclusions and Recommendations 
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Since the provisions of Thai Civil and Commercial Code 
are incompatible for the current real estate property market situation 
which the form of real estate development business has been 
evolving. The leasehold condominium, which is a result of the 
evolving real estate development business, becomes more attractive 
to many buyers who are looking for the living space for their long 
term stay. However, there are many problems relating to the lease of 
leasehold condominium, and fortunately, Thailand has enacted law 
on the Hire of Immovable Property for Commerce and Industry Act 
in B.E. 2542. This Act, has adopted some principles of foreign lease 
laws with the long term lease, and provided some provisions different 
from Thai Civil and Commercial Code.  Some provisions of this Act 
could be the model law which solves many arising problems. 
Therefore, the recommendation is to amend Thai Civil and 
Commercial Code by adding the specific chapter regarding the lease 
of leasehold condominium, the details of which are described as 
follows: 

 
1. To Specify Leasehold Interest of Leasehold 

Condominium Devolved automatically to Heir of Lessor or of 
Lessee 

In this regard, the principles of lease law under the 
United States of America, Germany and France should be adopted to 
apply to the lease of leasehold condominium in Thailand, which 
should stipulate that the lease agreement is not terminated upon the 
death of the lessor or of the lessee, and the leasehold interest shall be 
automatically inherited to the heir of the lessor or of the lessee. In 
fact, this similar legal concept has appeared under section 7 of the 
Hire of Immovable Property for Commerce and Industry Act B.E. 
2542. It has imposed that the rights and obligations in relation to a 
lease shall devolve upon the heir, unless otherwise specified in the 
lease agreement. In order to conform to the Hire of Immovable 
Property for Commerce and Industry Act B.E. 2542, the Thai Civil 
and Commercial Code should be amended by adding the provision 
regarding leasehold interest of leasehold condominium upon the 
death of the lessor or of the lessee as follows; 



 
“Chapter 4/1 

Lease of Leasehold Condominium 
 

Section 571/1 The rights and obligations in relation to a 
lease agreement of leasehold condominium including other rights 
and obligation as specified in such lease agreement shall devolve 
upon the heir unless otherwise specified in the lease agreement.” 

 
2. To Specify all Rights and Obligations under Lease 

Agreement Bound by the transferee of the Leasehold 
Condominium  

Based on the study of the foreign laws, most foreign laws 
have similar principles of law on this issue, which provides that the 
transferee shall obtain and be bound by the rights and obligations of 
the lessor towards the lease agreement. Furthermore, the lessor 
remains having the liability to the lessee in case the transferee 
breaches the lease agreement. In this regard, such principles should 
be adopted by the Thai law. Furthermore, the long term lease of 
immovable property agreement must be in writing and being 
registered with the competent officer, and therefore the transferee 
could acknowledge the terms and conditions under the lease 
agreement before obtaining the ownership of the leased property 
from the lessor. In order to achieve that objective, the Thai Civil and 
Commercial Code should be amended by adding the provision 
regarding the rights and obligations of the lease agreement binding 
upon the transferee of the leasehold condominium as follows: 

 
“Section 571/2 The lease agreement of leasehold 

condominium is not extinguished by the transfer of ownership of the 
leasehold condominium. 

The transferee is entitled to the rights and subject to the 
obligations of the transferor towards the lessee, including other 
rights and obligation as specified in the lease agreement.” 

 



3. To Specify Leasehold Interest being Assigned or 
Subleased Freely 

Apart from Germany law, most principles of foreign laws 
allow the lessee to freely assign or sublease the leasehold interest to 
any other person as long as having no such restriction by the 
agreement.  The Thai law also adopts the same principle as appears 
under section 7 of the Hire of Immovable Property for Commerce 
and Industry Act B.E. 2542. Therefore, it should apply the same 
principle to turn the leasehold interest to be the liquid asset and the 
property which is liable to execution by adding the provision 
regarding leasehold interest to be assigned or subleased freely as 
follows:  

 
“Section 571/3 Unless otherwise specified in the lease 

agreement, the lessee may freely assign or sublease the leasehold 
interest of leasehold condominium, whether in whole or in part, to 
the third person” 
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