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THE LIABILITY OF EMPLOYERS FOR THE ACTS OF THEIR
EMPLOYEES: A COMPARATIVE ANALYSIS OF SECTION 425
OF THE THAI CIVIL AND COMMERCIAL CODE AND
VICARIOUS LIABILITY IN ENGLISH TORT LAW™
Adam Reekie™

Abstract
The doctrine of vicarious liability in English common law confers
strict liability on one person for the wrongful act of another. The classic

example is where an employer is held liable when an employee commits a tort
in the course of their work. Since the turn of the 21% century, vicarious liability

has been significantly developed by the courts in response to a line of
challenging cases which did not easily fall within the previous tests. Now that

the doctrine has been materially expanded, there remains some uncertainty
over its application.
Section 425 of the Thai Civil and Commercial Code (TCCC, confers

liability on an employer for the wrongful acts of an employee in materially
similar circumstances to the historic English law test This provides an

opportunity for a fruitful comparative exercise on how these similar legal
concepts have been interpreted in fundamentally different legal systems.

The comparative exercise performed in this article reveals a similar
enterprise risk theory concept underlying both English law vicarious liability
and Section 425 of the TCCC. However each system aligns more closely with

this theory in different aspects. This provides the opportunity to make

recommendations that each system adopt some features of the other, to bring
the two legal concepts into closer alignment with the identified policy basis.

Keywords: Vicarious Liability, Employers Liability, Tort Law, Section 425,
Comeparative Law

“ This article is summarized and arranged from the thesis “The Liability of Employers
for the Acts of Their Employees: A Comparative Analysis of Section 425 of the Thai
Civil and Commercial Code and Vicarious Liability in English Tort Law” Master of
Laws in Business Laws (English Program), Faculty of Law, Thammasat University,
2016.

™ Graduate student of Master of Laws Program in Business Laws (English Program),
Faculty of Law, Thammasat University
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Introduction

The English common law notion of vicarious liability is an example of
an unusual® concept in tort law, especially judicially developed tort law, in that
it confers strict liability on one person? for the wrongful act of another. The

classic example is the case of an employer being held liable to pay
compensation for a wrongful act committed by an employee.

Traditionally, two elements have been required to confer vicarious
liability in English law: first, there is a requirement for an employment

relationship between D1 employee) and D2 employen); second, there is a

requirement that the relevant tortious act be committed in the course of
employment. However, since the turn of the 21* century, vicarious liability has

undergone significant development. Following the landmark decision in Lister®

there has been a line of cases which did not easily fall within the previous legal
test. The courts have responded by expanding the application of the doctrine,

entailing a re-examination of its principle and policy basis.

Now, English law vicarious liability will also confer liability in
relationships which are -sufficiently akin to that of employer and employees-*

that it is -fair, just and reasonable-® to confer vicarious liability on the
defendant. Furthermore, rather than the act being committed <in the course of
employment, the courts will now look at whether there is a sufficiently <close
connection- between the tortious act and the field of activities assigned to D1
by D2 to make it just to impose liability.® Two Supreme Court cases in 2016’

have addressed these two elements of vicarious liability, but uncertainty about
how the doctrine will be applied in the future remains.

Section 425 of the Thai Civil and Commercial Code (TCCC,) states:

!As Lord Nichols put it, speaking in the House of Lords, “Normally common law
wrongs, or torts, comprise particular types of conduct regarded by the common law as
blameworthy. In respect of these wrongs the common law imposes liability on the
wrongdoer himself. The general approach is that a person is liable only for his own
acts.” Majrowski v Guy’s and St Thomas’s NHS Trust [2006] UKHL 34, 8

% This defendant is often referred to as D2, where D1 is the actual tortfeasor and D2 is
liable through the doctrine of vicarious liability, not having committed the tortious act
herself.

® Lister v Hesley Hall Ltd [2002] UKHL 22

*Various Claimants v The Catholic Child Welfare Society [2012] UKSC 56 at [60]

* ibid at [34]

® Lister (n 3) at 230

"Cox v Ministry of Justice [2016] UKSC 10 and Mohamud v WM Morrison
Supermarkets [2016] UKSC 11
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<An employer is jointly liable with his employee for the consequences

of a wrongful act committed by such employee in the course of his
employment.®

This provision contains elements which are materially similar to
English law vicarious liability before the most recent line of cases: (i) the

requirement for a particular relationship, that of Employer-Employee,® and qi)

the requirement that the wrongful act be committed in the course of
employment.

This similarity presents the opportunity for a fruitful comparative
study, in the hope that much may be gained by the detailed examination of how
a similar rule has been interpreted and applied in two systems which differ
fundamentally in terms of their traditional legal categorisation (common law

and civil law)'°, geographical position (West and East), and standard economic
classification developed and developing™).

This article examines the principle and policy justifications for the
concepts represented by English law vicarious liability and Section 425 of the
TCCC, and then compares the two required elements in both systems - (i) the

nature of the required relationship between D1 and D2, and i) the nature of the
acts which will confer vicarious liability within that relationship -and how they
align with the principle and policy justifications. Consequently, it makes
recommendations for the future development of the law in each system.

Principles and policy basis for vicarious liability
The potential principle and policy justifications may be gathered into
three types: ' fault and identification; victim compensation and loss

distribution; and risk and deterrence.

® TCCC, Section 425, translation from Sandhikshetrin, The Civil and Commercial
Code Books I-VI and Glossary (2008)

° In this article, the capitalised terms Employer and Employee are used for the Thai
legal terms from the TCCC, nai jang and lug jang respectively.

% English judges and academics in this area already often take into account other
decisions and developments in other common law jurisdictions. In particular, the
Canadian Supreme Court judgment in Bazley v Curry [1999] 2 SCR 534 is often
quoted and extremely influential in Lister and subsequent cases.

1 For example, as regards the WTO, Thailand is a member of the Asian Group of
Developing Members, see communication WT/GC/COM/6 issued 27 March 2012,
Thailand has therefore classified itself, for WTO purposes at least, as developing. The
UK has classified itself as a developed country for WTO purposes.

12 This categorisation is adopted by Giliker, Vicarious Liability in Tort: a Comparative
Perspective (2010) 228ff.
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Fault and identification
The argument regarding fault is that the wrongful act of the employee
is evidence of the fault of the employer: the employee would only have been

able to cause damage to the victim because the employer selected the wrong
person to employ, or did not properly supervise the employee in carrying out
the task which led to the injury. The argument regarding identification is that

the employer is held liable for the tortious acts of the employee because the
acts of the employee are attributed to the employer. Importantly, unlike other

systems which strongly influenced the drafting of the TCCC,* the strict
liability nature of Section 425 suggests that fault is not the policy basis of the
concept.

Victim compensation and loss distribution

In circumstances where the person who committed the wrongful act
does not have sufficient resources to pay damages to the victim, who should
suffer the loss? Should it be the victim or should it be the employer? The
argument based on victim compensation is that it is better that the employer
should be liable, since the employer took care to put trust and confidence in the
employee: the victim is a stranger and has no way of vetting the trustworthiness

of the employee. ™

Enterprise risk and deterrence

The argument regarding enterprise risk is essentially that the employer
should take the risk of harm because: (i) she takes the benefit of the activity
which causes the risk; and.or iyshe has created the risk by choosing to carry
on the activity as a business. The connected argument regarding deterrence is
that the employer has the opportunity to increase standards of safety, for
example, by better methods of selecting and supervising employees, and is
well incentivised when she is exposed to liability for their wrongful acts. The
English courts have explicitly favoured enterprise risk theory in the most
recent line of cases.

Although it appears that there is no single policy basis that explains all
the features of either English law vicarious liability or Section 425 of the

3 German and Japanese law: s.831 of the German Civil Code and s.715 of the
Japanese Civil Code. Here, the employer can escape liability if they can demonstrate
that they acted with proper care, or that the damage would have occurred even if they
had done so.

Y This is a very old concept in English law vicarious liability. In Hern v Nichols
(1709) 1 Salk 289, Holt CJ expressed this concept as follows: “for seeing somebody
must be a loser by this deceit, it is more reason that he that employs and puts a trust
and confidence in the deceiver should be a loser than a stranger.”
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TCCC, it is hoped that a comparative analysis will reveal the policy mix in the
systems and examine how well the legal regimes align, or may be amended to
better align, with such policies.

The nature of the relationship

English law

The first limb of vicarious liability in English law traditionally asked
whether D1 was an employee of D2, i.e. operating under a contract of service’
rather than a -contract for services> which governs the relationship between
independent contractors and will not confer liability vicariously. The classic

test for whether a worker is an employee focused on control,™ the distinction

being that in a contract for services the ‘employer  only controls what is to be
done; in a contract of service, the employer controls the method of working, i.e.
how it is done.

However, this control test presented a problem particularly when
applied to situations involving skilled professionals over whom an employer is
unlikely to have a high degree of practical control in relation to the
performance of their duties. The conclusion of English law for some years was
that hospitals, for example, were not liable for the negligence of doctors under
the doctrine of vicarious liability due to the lack of practical control by hospital
management.'® By the middle of the 20™ century, however, the courts saw the
need to modify this rule and in four key cases’ it was stated that professionals
working full-time for hospitals could be treated as employees. This conclusion

cast doubt on the universality of the control test.

Although the control test was not quickly replaced, the recent case of
Various Claimants v Catholic Child Welfare Society™® has finally sent a clear
message that the law has moved on. In this case, the Supreme Court applied

vicarious liability outside a formal employer-employee relationship, conferring
liability on an unincorporated religious institution for physical and sexual

15 See Short v J & W Henderson Ltd [1946] QB 90 per Lord Thankerton

% Hillyer v Governors of St Bartholomew’s Hospital [1909] 2 KB 820 (discussed
below)

" Gold v Essex CC [1942] 2 KB 293 (radiographer): Collins v Hertfordshire County
Council [1947] KB 598 (resident junior house surgeon); Cassidy v Ministry of Health
[1951] 2 KB 343 (assistant medical officer and house surgeon); and Roe v Minister of
Health [1954] 2 QB 66 (anaesthetist).

18 12012] UKSC 56
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abuse of its members while teaching at a school. In doing so, they approved™ a
test based on how thoroughly D1 was integrated into the organisation of D2.

The Supreme Court took the opportunity to clarify the approach in
2016 with the case of Cox v Ministry of Justice?® which followed the approach
in Various Claimants. It is now clear that the doctrine of vicarious liability will

apply outside of traditional employment relationships where the following
criteria are met:

@ the individual carries on activities as an integral part of the business

activities carried on by a defendant; and
() for its benefit n the sense of advancing its objectives, not

necessarily connected to profity rather than entirely attributable to an
independent business of her own or a third party.*

For new situations there is a caveat that the judge should consider
whether it is «fair, just and reasonable~ to impose liability, taking into account

the policy basis of the doctrine.

Thai law
To determine the existence of the Employer-Employee relationship

under the TCCC, there are two questions:*
) Manner of remuneration: is the worker paid remuneration for the

whole time that she works rather than on the basis of completion of the work?
This requirement stems from the definition of ‘hire of services' contract the

Thai term for which is wajangraengngan) in Section 575 of the TCCC; and
(i) Control: does the Employer/Hirer have the power to control the

manner, time and place of work of the worker, enforced by the power to
dismiss the worker? This requirement comes from a Dika Court decision®

% The court approved the approach of Rix LJ in the Court of Appeal case of
Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd, [2005] EWCA Civ 1151
2012016] UKSC 10

21 «3 relationship other than one of employment is in principle capable of giving rise to
vicarious liability where harm is wrongfully done by an individual who carries on
activities as an integral part of the business activities carried on by a defendant and for
its benefit (rather than his activities being entirely attributable to the conduct of a
recognisably independent business of his own or of a third party), and where the
commission of the wrongful act is a risk created by the defendant by assigning those
activities to the individual in question.” ibid at [24]

22 pengniti Explanation of the Civil and Commercial Code on Wrongful Acts (BE
2552) para 148

% 3825/2524



8 THAMMASAT BUSINESS LAW JOURNAL VOL.7:2017

connecting Section 425 with Section 583 which grants the Employer such
powers over an Employee.*

From the Dika Court jurisprudence, it seems that the analysis of the
first question may, in some circumstances, be connected to the second question
since it seems that even payment calculated on a ‘per task basis may be

considered remuneration on the basis of time where the Employer has
sufficient control over the Employee for the duration of the work: the per task-

basis can be seen simply as a manner of calculation of quantum of
remuneration. ® Regarding the second question, it appears that the analysis

rests on the right to control the manner, time and place of the worker rather
than the amount of control that is exercised in practice.

Comparison
There are two areas which highlight the differences of approach in the
two jurisdictions: the attitude to the control test and situations where there are

multiple employers.

Control
As discussed above, the English law conception of control historically
took a narrow approach, focusing on whether the employer has effective day-

to-day control and supervision of the particular tasks of an employee. This

approach ran into difficulty when applied to skilled professionals, and over
time seems to have proven less and less applicable to modern workplaces and
large corporations. Thai law also focuses on control as essential to establishing

the Employer-Employee relationship. However, rather than requiring actual
day-to-day oversight of a workers task, pursuant to Section 583 of the TCCC,

control is merely the right to control the method, time and place of work of a
worker.

The distinction between the two approaches may be best shown by
application to the same facts. The leading case in the area of hospitals’ vicarious

liability for the negligence of doctors in England, under the control test, was
Hillyer v Governors of St Bartholomew's Hospital.? In this case, the English

law control test found that a hospital was not the employer of a surgeon

2 See also Punyaphan, Explanation of the Civil and Commercial Code: Wrongful Acts
(BE 2553) para 81

2 A revealing example of this is Dika Court judgment 3834/2524. In this case, a
sufficient level of control over the Employee led the Court to conclude that the “per
trip’ basis of remuneration was merely a manner of calculation. The worker was an
Employee. See Pengniti (n 22) para 157

%611909] 2 KB 820
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because the hospital management did not have a high level of control of the
manner of work of a surgeon. Thai law would likely come to a different

conclusion, since it is likely that a hospital's management will have the right to
control the method, time and place of work of a fulltime doctor. The

application of Thai law to skilled workers can be seen by cases such as
769,2485, where the hirer of a boat was held to have the right to control the

method, time and place of work of a ship's captain, and thus be considered an
Employer, in spite of lacking the knowledge required to direct the captain-s
manner of work. Therefore the concept of control in Thai law is significantly

broader, and better able to apply to skilled professionals, and thereby may
avoid some of the issues associated with the historic English law control test.

Multiple Employers
Traditionally, under English law, only one party may be held to be an
employer for vicarious liability. This position was overturned in the Viasystems

case which held that more than one party could be held as an employer would
be where the employee in question «is so much a part of the work, business or

organisation of both employers that it makes it just to make both employers
answerable for his negligence*’

Conversely, under Thai law, the Dika Court has consistently28 been
willing to find several parties liable as Employers, even where such parties are
not directly remunerating or controlling the Employee. Once a worker has been

identified as an Employee based on the remuneration and control test, all those
directly benefiting from her activities may be held liable as Employers under
Section 425.

Although in some cases these tests may produce the same results, they
are based on fundamentally different concepts. In English law, the

integration/organisation test must be run against each potential employer
separately. Under Thai law, once Employee status has been established, all
those directly benefiting from the Employee-s activities will be held liable: a
much simpler test to satisfy. Furthermore, it remains to be seen how willing the

English courts will be to hold multiple parties liable, given their historical
reluctance to confer liability on multiple employers.

" \/iasystems (n 19) at [79]
% For other examples, see cases 1576/2506, 450/2516, and 4070/2533.
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The nature of the act

English law

Before the latest line of cases, the long established test was whether the
tort was committed in the course of D1's employment. An act was considered

«<in the course of employment-where it was either a wrongful act authorised by

the employer or a wrongful and unauthorised mode of doing some act
authorised by the employer.

This test, however, was challenged by a line of cases starting with
Lister which concerned physical and sexual abuse committed by employees.

The House of Lords in Lister found that acts which were the antithesis of the
task assigned to an employee did not easily fit into the test of an ‘unauthorised

mode- of doing an authorised act. Therefore, the English law test, as approved
by the recent Mohamud case, is as follows:

iy What is the “field of activities» assigned to D1 by D2?

i) What is the connection between the field of activities and the

wrongful conduct? If it is sufficiently close to make it just to impose liability,
then D2 will be held liable. Mere opportunity is not sufficient: the risk of

committing the tort must be created or enhanced by the relationship. The
guestion of whether it is ‘just is answered by reference to an enterprise risk
theory basis of the doctrine.

Thai law
Section 425 of the TCCC states that an Employer will be jointly liable
with an Employee for the consequences of a wrongful act committed «in the

course of employment-. An act will be considered in the course of employment

even where it is not part of her usual duties,” or where it is prohibited by the
employer® or an intentional wrongful act.** A key distinction that runs through

the case law is that between an action committed for the benefit of an
Employer and one which is considered to be an Employees personal

business.* Where the line is drawn is a very much a question of the degree of
deviation from the Employee-s duties or the unusual nature of the Employee’s
behaviour: the greater the deviation or the more extreme the behaviour of the
Employee, the less likely the act will be committed in the course of

% pengniti (n 22) para 158

% punyaphan (n 24) para 85 and 2171-2173/2517
! ibid para 84 and 2499/2524

%2 ibid para 85 and 3078/2533
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employment.** However, the Thai law test uses a concept which is broader than
under the historic English law test. The Dika Court appears to take a broader

view of the duties assigned to an Employee, and is willing to confer liability on
an Employer in certain circumstances for acts which are prohibited, incidental,
or even when deviating from a task to an extent which English law would
consider sufficient to place them outside of the course of employment.

Comparison
An interesting area of comparison is how the two legal systems treat
acts involving insults and violence. This was the subject of the most recent

English Supreme Court case, Mohamud, which involved a petrol station shop
attendant employee verbally abusing and assaulting a customer based on racial
motivations. The facts are similar to Thai Dika Case 19422520 which

concerned the driver and conductors of a bus who had a quarrel with a
customer who complained about the drivers performance, which resulted in a

violent confrontation. The Dika Court decided that the violent confrontation
was not in the course of employment. Indeed, this is consistent with other cases

where the Court has refused to confer liability for insults and violence, since
these are usually considered personally motivated. Applying this approach to

the facts of Mohamud, it is likely that the Dika Court would not confer liability
on the employer.

By contrast, using the new <close connection’ test, the Supreme Court
decided that the employee's field of activities was dealing with customers, and

that the violent altercation with a customer was therefore sufficiently closely
connected to confer liability. It was not simply the fact that the opportunity for

violence was created (which would not confer liability) but rather that by

assigning this role to this employee the employer had materially increased the
risk of the wrongful act. Applying this test to the facts of Dika Case 1942/2520,

it seems that the Supreme Court would likely be able to confer liability in the
case of the bus conductors, whose role was to deal with passengers @nd

therefore also passenger complaints). Perhaps in the case of the bus driver, a

confrontation with a passenger may be considered not sufficiently closely
connected with his field of activities (.e. driving the bus).

¥ Compare 2060/2524 and 2739/2532, where fleeing a scene of an accident is in the
course of employment but deciding to hide the victim of an accident in a waterway is
considered personal business.
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Therefore it seems that the new English law test of close connection’

would likely confer liability in situations where the current interpretation of
Section 425 of the TCCC would not: to personally motivated, extreme or

violent acts which have a connection to the field of activities assigned to the
employee. In particular, addressing the cases which have provoked the

development of English law, these were personally motivated acts of physical
and sexual abuse: as such, these are likely to be considered outside of the

course of employment in Thai law, and therefore Thai law would not be able to
confer liability on an Employer, in the same way that the previous English law
tests could not.

Comparison of principles and policy bases
The analysis of the policy and principles in the two systems

approaches demonstrates recognition of enterprise risk theory, but to different
extents. In English law, there is now recognition that an enterprise should be

liable for the risks it creates through assigning anyone ot just employees) to

perform tasks, and that assigning an individual to perform a particular task
creates certain risks both in and outside the course of performing that particular
task, including personally motivated wrongful acts which are the antithesis of
the task.

By contrast, Thai law retains a focus on the extent to which a worker is
controlled by an Employer to establish the required relationship more

suggestive of a fault and identification basis than enterprise risk) and whether
the Employee is acting for the benefit of the Employer. This displays a

narrower view of the relationship and kinds of acts which confer liability than
English law. However, it is only the right to control that confers Employee

status, rather than a level of in practice control which English law required
under the previous test. A focus at this level, it is argued, suggests that a

distinction is being made on status: i.e. this determines whether the individual is
working for herself or for another party. This is consistent with enterprise risk
theory, but more narrowly construed than in English law.

However, the comparison reveals that Thai laws attitude to holding
multiple parties liable for the actions of an Employee is better aligned with
enterprise risk theory than English law. English law requires D1 to be

integrated into the organisation of each D2; by contrast, once the status of
Employee has been established, Thai law will confer liability on all those who
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benefit directly from the Employee’s actions: where a party benefits from a

business activity, they should bear responsibility for the risks associated with
that activity.

Conclusions and recommendations

From the comparative exercise performed, the following conclusions
and recommendations can be drawn.

First, although the recent development of English law has materially
brought it into better alignment with enterprise risk theory than under the
previous tests, English law is still deficient in its approach to conferring
liability on multiple employers. Thai law is much better aligned with enterprise

risk theory in this regard. Therefore it is recommended that the English courts

should adopt an approach similar to the Thai Dika court when analysing
whether multiple parties may be held vicariously liable for tortious acts.
Specifically the English courts, like the Dika Court, should look at the
economic reality of the arrangements and hold all parties who directly benefit
from an employee’s activities vicariously liable for the risks.

Second, although Thai law has a broader interpretation than the
previous English law tests, Thai law will not be sufficiently flexible to confer
liability where an Employee abuses a position that she has been assigned to
carry out in a personally motivated act, particularly an extreme or violent act,
in the same way as current English law. This is not well aligned with enterprise
risk theory, since an enterprise may have created a risk by assigning a
particular role to an Employee. Therefore Thai law should be amended to
address this. Since currently Section 425 of the TCCC may not allow sufficient
room for an interpretation to cover such situations, the provision could be
amended to include a concept from the English law test as follows @mendment
in bold):

«Section 425: An employer is jointly liable with his employee for the
consequences of a wrongful act committed by such employee in the course of
his employment or a wrongful act which is sufficiently connected with the
field of activities assigned to such employee to justify conferring joint
liability on the employer~

This additional wording would provide the flexibility and authority for
Thai judges to hold Employers responsible for a broader range of wrongful acts
of their Employees, in alignment with enterprise risk theory.
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LEMON LAUNDERING: CONSUMER PROTECTION ON RESALE OF

RETURNED DEFECTIVE CARSWITHOUT DISCLOSING
PRIOR MECHANIC PROBLEMS®

Benjarat Binloy™

Abstract
Presently, it is undeniable that a car is forsooth crucial for people’s

living, especially for people who need promptness and convenience in
transportation. Purchasing the car is counted as an investment because of its
high price. Therefore, it is certain that a consumer will expect best qualities in
performance and safety. However, as the car is composed of numerous engines
and parts under complex manufacturing and assembling process by advanced
technologies, the car is thus a goods which is likely to be defective, such
defective car is often called as ‘Lemon car’, and the consumer may not be of
knowledge thereof while concluding a sale contract or obtaining the car, but
the defect will mostly appear after the use for a period of time.

Nowadays, in Thailand, the rights of consumerwith regard to the
defective goods are protected under various statutes, for instance, the Civil and
Commercial Code, the Consumer Protection Act, B.E.2522 (1979), the
Consumer Case Procedure Act, B.E. 2551 (2008) and the Product Liability Act,
B.E. 2551 (2008).One of the significant protections enshrined is that the
consumer has a right to rescind a sale contract if the seller fail to have the
defective car repaired and return the defective car to the seller; or instead of
rescission, the consumer may demand the court for a replacement, the court is
empowered to exercise a discretion to order the authorized dealer who is the
seller and,or the manufacturer to replace a new car without any defect to the
consumer. The defect which leads to rescission of sale contract or replacement
for new car is mostly persistent problems or severe problemsthat are harmful to
safety of a driver or impair efficiency and performance of its car, and cannot be
completely repaired at several attempts. Once the defective car is returned, the

manufacturer and authorized dealer have to bearall expense arising out of

* This article is summarized and arranged from the thesis “Lemon Laundering:
Consumer Protection on Resale of Returned Defective Cars Without Disclosing Prior
Mechanic Problems” Master of Laws in Business Laws (English Program), Faculty of
Law, Thammasat University, 2016.

™ Graduate student of Master of Laws Program in Business Laws (English Program),
Faculty of Law, Thammasat University.
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reparation thereof. Reselling such car will be difficult as it becomes a used car
with a defect history. Nonetheless, as a serious defect is hidden inside such car,

and an exterior part of a car is in a good condition and a traveled distance is
few, which is different from an ordinary used car, it leads to a gap manipulated
by the manufacturer and authorized dealer to resell such retuned defective car
to a subsequent consumer by concealing a defect history. The aforesaid conduct

is called as :‘Lemon Laundering in the United State.In the worst case, the

manufacturer and authorized dealer may resell the returned defective car
without repairing the defects. This may be harmful to the safety of the driver,

passengers and other road users.

Thus, it is foremost to study and analyze relevant Thai laws, such as
the Civil and Commercial Code, the Consumer Protection Act, B.E.2522

1979, the Consumer Case Procedure Act, B.E.2551 (2008), the Product
Liability Act, B.E. 2551 (2008), the Motor Vehicle Act, B.E. 2522 (1979), and the

Penal Code, whether there are proper and adequate legal measures to protect
the Thai consumer in case that the manufacture and.or authorized dealer resell

the returned defective car by concealing background of defective issues or not.

Moreover, foreign laws concerning consumer protection in such event should
be studied and analyzed for adopting and prescribing proper and effective legal
measures in consumer protection in Thailand.

Keywords: Defective Car, Lemon car, Lemon laundering, Liability for defect
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INTRODUCTION TO LEMON LAUNDERING
The word<lemon~is generally used to describe an undesirable or

unsatisfactory thing.* The term lemon- has been applied particularly to motor
vehicles for at least one hundred years, especially in the United States tthe
«US»), to describe a defective car (often new car that is found to have numerous
or severe defects which substantially impair the safety, value or use of its car.

And such defects do not occur from normal wear and tear usage and cannot be
corrected after a reasonable number of attempts. For instance, the failure of

braking, steering, transmission or electronic system.?

In order to protect the right of the consumer purchasinga car that
turned out to be <lemon-, a number of foreign laws require the manufacturer

andor dealer to repurchase the defective car and refund a purchase price to the
consumer or to delivery a substituted car to the consumer. The consumer in
Thailand is also under protections of the Civil and Commercial Code (the
«CCC»), the Consumer Protection Act B.E. 2522 (1979 and the Consumer Case
Procedure Act B.E. 2551 (2008). The consumer hasa right to rescind the sale

contract if the seller fail to have the defective car repaired and return it to the
seller®; or instead of rescission, the consumer may demand the court for a
replacement, the court is empowered to exercise a discretion to order the
authorized dealer who is the seller and,or the manufacturer to replace a new car

without any defect to the consumer.* In some case, the manufacturer and.or

dealer may voluntarily agree to settle the case by repurchase or replacement
before the case are taken to the courtto avoid litigation costs, adverse effects to
their reputation and credibility.

In Thailand and foreign countries, the number of defective cars or
lemon cars that were returned to the manufacturers or its authorized dealers
due to repurchaseand replacement eachyear is unclear. It is because the

manufacturers or its authorized dealers often decline to provide details and
neither of them are required by law to release such information. However, the

Consumer for Auto Reliability and Safety, a consumer group practicing in the
US, estimates that there are 25,000-60,000 defective cars returned to the

manufacturers or its authorized dealers due to repurchaseand replacement

! Commonwealth Consumer Affairs Advisory Council, Consumer Rights Reforming
Statutory Implied Conditions and Warranties Final Report (2009) 91-2.
2 - -
ibid
® Thai Civil and Commercial Code, Section 215, 387 and 391
* Thai Consumer Case Procedure Act B.E.2551 (2008), Section 41
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every year® These returned defective cars are oftendriven in slight mileage,
their exterior part are in good condition, but they often have a history of serious
life-threatening safety defects, not occurring from wear and tear usage, such as

brake failure, steeringlocks up during operation of the car, transmission
suddenly fails to shift out of first or second gear, or electronic malfunction that
makes the car stall in traffic.®

In fact, the returned defective cars are seldom destroyed regardless of
how serious mechanic problems of the cars are, but the cars are brought back to
market to use as demonstrator car, spare parts, or to resold to another consumer
instead.” However, once the defective car is returned, the manufacturer and,or

its authorized dealer have to bear all expense arising out of reparation thereof.

Resale of such car will be difficult as the car become a used car with a defect
history. Nonetheless, as the serious defect is hidden inside such car, but an

exterior part of a car is in a good condition with a low mileage, which is
different from an ordinary used car and the cars history is within knowledge of

only the manufacturer and its authorized dealer. The consumer is unable to
access to such information in order to examine the cars history before
purchasing it. Consequently, the manufacturers andsor its authorized dealers
may fail in acts of good faiths by concealing or misrepresenting the cars

mechanic history when resell such car to a subsequent consumer,
in the US, thispractice known as <Lemon Laundering~. It is because the

returned defective car can be resold for more money if its defect history is
concealed than disclosed. Even if the defects have been repaired, the car will

still be resold for more money if the defect history is not disclosed.®In the

worst case, the manufacturerand its authorized dealer may resell the car
without repairing or restoring the defects. This may be harmful to the safety of

the consumers, passengers and other road users.

® Andrea Adelson, 'Consumer Advocates Seek Uniform Faulty-Car Laws'

Nytimes.com, 2017 <http//:www.nytimes.com/1996/08/27/business/consumer-
advocates-seek-uniform-faulty-car-laws.html>

access 1 November 2016.; and

Christopher Jensen, 'Their Titles Laundered, The Cars Are Still Lemons' Nytimes.com,
2007 <http//:-www.nytimes.com/2007/08/26/automobiles/26 LEMON.html> accessed 1
November 2016

® Consumers for Auto Reliability and Safety, Consumer Protection in the Used and
Subprime Car Market 2009

" Carolyn L Carter and others, Automobile Fraud 5th edn, National Consumer Law
Center 2015 18-9.

% ibid
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Example case in Thailand, in 2013, the first consumer bought a new
Chevrolet Trailblazer car from an authorized dealer. After using for seven days,

its engine sometimes stopped working while driving and gear and brake system
became dysfunctional. To sharing experience, the first consumer posted the

issue on a website; www.pantip.com. In eventually, the dispute of the first
consumer was settled by negotiation. The authorized dealer agreed to accept
return of the detective car and refund down payment to the first consumer.

After that, in May, 2013, the same authorized dealer resold the returned
defective car as a new car, in the amount of 1,249,000 THB, to the second
consumer by concealing the defective issues and concealing the fact that the
car has been sold to the first consumer. Moreover, the authorized dealer did not

even repair or restore the defects of the car before reselling. After using the car
for two days, the engine sometimes stopped working during driving, anti-theft
and electrical system became dysfunctional. The second consumer, then, posted
the issue on the same website; www.pantip.com. With the co-operation of the
users from the website, it was figured out that the second consumer-s car was
the same car purchased by the first consumer earlier. The second consumer

demanded responsibilities from theauthorized dealer and manufacturer
concurrently with social media continued to press the authorized dealer the
manufacturer. Consequently, the authorized dealer and the manufacturer

voluntarily agreed to replace a new car and pay 100,000 THB as compensation
to the second consumer.®

The main problem which causes the consumer unable to access to the
defect history due to the asymmetric information between the consumer and
the authorized dealer andor manufacturers. Namely, although all indepth
information of each car, such as history of purchasing, maintenance, defects,
and repairs including management of returned defective car, are recorded, the
information is limited for internal use between the manufacturer and its
authorized dealer. The consumer is therefore unable to access such information

upon the conclusion of sale contract. Thus, the authorized dealer and

manufacturer have an opportunity to take advantage by misrepresenting or
concealing some information in order to persuade the consumer.

%525l lsalmithouas demmnuie’ )YouTube, 2017<https//:www.youtube.com/watch?v=

SWEOMIYWIWQ&index=1&list=PLNOtUGUICXQ5XXfeUWVUf7Wad4iVO6xIZ>
accessed 1 August 2016.
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LEGAL MEASURES IN THAILAND

Under Thai laws, the specific law which protects the consumer from
Lemon Laundering is absent. Thus, in such case, the general laws are to be
applied comprising of various relevant statutes, for instance, the CCC, the
Consumer Protection Act, the Consumer Case Procedure Act, the Product
Liability Act, the Vehicle Act and the Penal Code.

(1) In case the seller is of knowledge that his car is a defective car
which was returned from a previous consumer. But, he resells it by concealing
such defect history or misrepresenting that the car is without any defect or has
never been used prior. In such case, certain issues arise as follows:

(1.1) As the seller has an obligation under a sale contract to
inform the consumer of detail of the car which includes a history of reparation
and a condition of car as to whether it is a new car or a used car. A sellers

concealment or misrepresentation of information inconsistent with the fact
shall constitute fraud under Section 159 of the CCC. This is because, should a
consumer know thoroughly correct information, he would not buy such car.
Therefore, the sale contract is voidable and the consumer is entitled to avoid it
which will invalidate such contract ab initio; and the parties shall restore to
their former condition prior to a conclusion thereof under Section 176 of the
CCC, whereby the seller shall refund the consumer the purchase price of the
car and the consumer shall return the car to the seller.

Furthermore, in such case, the seller shall be held criminally liable for
the offence of cheating and fraud under Section 341 of the Penal Code as well.
And since this constitutes the criminal offence of cheating and fraud, it shall
not constitute the offence of selling goods by fraudulent and deceitful means
under Section 271 of the Penal Code.

(1.2) In case the concealment of the facts or misrepresentation
of the seller does not affect a decision of the consumer to buy the car, namely,
even the consumer is of knowledge that the car is defective or used car, he
would still willingly buy such car, but, feasibly, with a lower price. In such
case, the sellers action constitutes only an incidental fraud under Section 161
of the CCC, not causing the sale contract voidable. However, the consumer is
entitled to claim compensation, for instance, a difference of a price claimed
from the seller. And the seller shall be criminally liable for an attempt of the
offence of cheating and fraud.

(2) In case the seller is not of knowledge that his car is a defective car
which was returned from a previous consumer; or a used car, not resulted from
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the sellers negligence. For instance, the previous consumer purchased a
defective car from the Dealer A Subsequently, the court ruled a decision that
the manufacturer replaces a new car without any defect to the previous
consumer. When such defective car was returned to the manufacturer, it was
delivered to the Dealer B afterward without informing him the defect history of
such car. Together with the fact that the Dealer B could not examine the cars
history from any source which causes the Dealer B to believe in good faith that
such car is new and without any defect; or in case the consumer concludes a
hire-purchase contract with the financial institute which is not aware of a
history of a cars defect, in such cases the seller and the consumer are under
mistakes as to quality of the car causing the sale contract voidable under
Section 157 of the CCC.Therefore, the consumer is entitled to avoid the
contract which will invalidate such contract ab initio; and the parties shall
restore to their former condition prior to a conclusion thereof under Section
176 of the CCC, whereby the seller shall refund the consumer the purchase
price of the car and the consumer shall return the car to the seller.

(3) In case the consumer did not avoid the voidable sale contract in
accordance with item (1)-2)as mentioned above and subsequently the defect
becomes apparent, the consumer has the following rights:

e The consumer has a right to refuse to accept the defective car
pursuant to section 320 of the CCC.

e The consumer has a right to demand the seller to have
defective goods repaired. If the seller fails to do so, the

consumer may have defective goods repaired at the sellers
expenses pursuant to section 213 of the CCC.

e The consumer is entitled to compensation pursuant to section
215and 222 of the CCC.

¢ Since thesale contract qualifies as a reciprocal contract, the
consumer is entitled to refuse to make a payment pursuant to
section 369 of the CCC. If the defects are discovered after the
delivery of the car, the consumer is entitled to withhold the
purchase price or part of it still unpaid, unless the seller places
proper security, pursuant to section 488 of the CCC.

o The consumer has a right to rescind the sale contract according
to the principles of contract contained in Section 386-389 of

the CCC. In this case, both parties shall be bound to restore the
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other parties to former conditions, namely that the consumer
must return the defective car to the seller and the seller must
refund the consumer-s payment pursuant to Section 391 of the

CCC.

o Instead of rescission of the sale contract, the consumer may
demand for replacement and the court is empowered to
exercise a discretion to render a judgment ordering the seller to
replace a new car without any defect to a consumer pursuant to
Section 41 of the Consumer Case Procedure Act.

¢ In case that the returned defective car causes damage or injury
to the consumer. The consumer is entitled to claim actual

damages, mental suffering damages and punitive damages
from the dealer and manufacturer under the Product Liability
Act.

e Prior to file a lawsuit to the court, the consumer can demand
the Consumer Protection Board to test or verification the
defective carwhich may be harmful to well-being andsor
mental health of the consumer. If the test or verification results
that the car may be harmful to the consumer, the Consumer
Protection Board has a power to prohibit the sale of such car,
recall, repair such car or replace or compensate to the
consumers, according to Section 36 of the Consumer
Protection Act.

Although the consumer in Thailand is under protections enshrined in
various statutesas mentioned above, from a thorough consideration, most of
such protections are considered as remedial measures. Namely, it must firstly

constitute Lemon Laundering, the consumer then can bring an action against
the seller to hold him liable. However, even in present, the consumer case

proceedings are conducted with conveniently, speedy and easily for the
consumer. It cannot be denied that, in litigation, not only wasting a consumer-s

time spent, numerous consumers are also not used to such legal proceedings
and lacked of cognizance pertaining to their own entitlements. Therefore, a

consumer is afeard to initiate such implementation to protect his own right.
(4) Although a used car is prescribed as a label-controlled product
under the Notification of the Committee on Labels No.35, B.E. 2556 (2013),

such notification however does not set forth any duty for the businessman to
provide information with regard to the car-s defect or to indicate that the car
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was returned to the manufacturer or dealer due to its defect in the label. In light
of a hire-purchase of car which is a contracted controlled business pursuant to
the Notification of the Committee on Contract, B.E. 2555 (2012), in which the

businessman is not obliged to provide any of the referred information in the
contract as well.

Furthermore, according to the Vehicle Act directly promulgated in
order to safeguard a car usage, it also provides that neither a businessman shall
inform the Office of Land Transport, nor that he shall have a returned defective
car inspected to ensure a safety before being reused. Therefore, a record of a

history of a cars defect in the database of the Office of Land Transport and a
vehicle registration certificate is not kept. As a result, such information is only
in knowledge of a manufacturer which increases a risk that he may present

fault information; or conceal certain information to have a consumer conclude
a contract with them.

LEGAL MEASURES IN UNITED STATES
In the US, the law specifically dealing with the protection of the
consumers right in connection with defect of car has been enacted, which is

called ‘Lemon Law.Lemon Law of each state provides the significant
principles in common. It however may differ in minor details. Lemon Law of
every state, excepting Delaware, Kentucky, Missouri, Tennessee and

Wyoming, have provisions stipulating duties and liabilities of the manufacturer
and dealer in case concerning Lemon Laundering.’ Before reselling the

defective car which was returned from a previous consumer, the manufacturer
and.or dealer have obligations as follows:

(1) Disclose the fact that the car was once retuned to the manufacturer
due to its defects and the details of its defect in writing to the
consumer who is a subsequent buyer. Such disclosure may be
provided in a sale contract or a separate document, or be attached
with a part of a car;

(2) Notify the state’s Department of Motor Vehicles (the “DMV~) or
relevant authorities of the detail of the car and the reason that the
car was returned in order to record such information in the
authority’s database. And summiting the existing certificate of title

10 Carter and others (n7) 193
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of the car to the state's DMV or relevant authorities in order to be
inscribed or stamped with warning;

(3) Provide the consumer who is a subsequent buyer for warranty at

least 12 months, 1 year or 12,000 miles; and

(4) Prohibit reselling in case that the returned defective car has a

serious defect which is likely to cause death or serious bodily
injury if such car is driven.

As Lemon Law is the law regarding the public policy, therefore, the
parties to a contract cannot agree otherwise to waive or disclaim a protection
enshrined in such law.

From a delicate consideration, the obligations in item (1)and (2) above
are prescribed so that the consumer is able to receive precise and sufficient
information before deciding to buy the car, which is a fundamental right of the
consumer. Prescription of a duty to notify the DMV or relevant authorities and
inscribing or stampingthe cars certificate of title with warning would store a
cars history systematically and accessible in the certificate of title of such car
permanently, regardless of a transfer of an ownership. In case the manufacturer
and dealer neglect to inform the cars history, the consumer can still examine
via a registration or from relevant authorities Furthermore, the obligationsin
item (3)and @) above are prescribed by a reason of safety in driving. Although
the law of some state of the US does not clearly stipulate that the manufacturer
or dealer has a duty to have a car repaired prior to resale, prescription of the
manufacturer-s duty to provide the consumer who is a subsequent buyera
warranty implicitly obligates the manufacturer to proceed with reparation and
having a car's condition inspected prior to resale thereof.

In case the manufacturer or dealer violate the obligations set forth in
item (1)-4)as mentioned earlier, the manufacturer or dealer shall be liable for
actual damages, attorney fees relevant expenses and shall be fined in amount
stipulated under each state's Lemon Law. Furthermore, in several states, the
violation of such obligations shall constitute the offence under the state's
Deceptive and Unfair Trade Practices Act as well, which empowers the court
to hold the manufacturer or dealer liable for consequential damages, damages
for mental suffering and punitive damages. Moreover, in some states, if the
dealer intentionally or negligently prevents a consumer from examining the
car-s information recorded in the certificate of title, and sign therein prior to a



26 THAMMASAT BUSINESS LAW JOURNAL VOL.7:2017

purchase of car, a ground for a suspension or a revocation of the dealers
license may arise.**

LEGAL MEASURES IN GERMANY
In German laws, it does not provide specific law to protect a consumer
from Lemon Laundering. Hence, the general law with respect to liability for

defect under the German Civil Code the Birgerliches Gesetzbuch or the
«BGB~ shall be applied to a case concerning Lemon Laundering. Even

consumers in Thailand and Germany are under the protection from legal
principles on liability for defect in sale contract which is the remedial measure
(Should Lemon Laundering occurs, the consumer shall have the right to being

an action against the seller to claim a compensation according to the law, of
which the Courts decision shall bind only parties), the BGB however sets forth

clearer and more beneficial provisions for a consumer than Thai CCC as
follows:

(1) The term Defect: Under Thai laws, Section 472 of the CCC does
not define the term -defect: Unlike German laws, Section 434 of the BGB*

providing means to determine as to whether or not the goods is defective as
follows:

o Primarily, the terms with respect to a quality of the goods
under a sale contract shall be taken into a consideration;

! Carter and others (n7) 196-7.
12 German Civil Code, Section 434:

“(1)The thing is free from material defects if, upon the passing of the risk, the
thing has the agreed quality .To the extent that the quality has not been agreed, the
thing is free of material defects

1 .if it is suitable for the use intended under the contract,

2 .if it is suitable for the customary use and its quality is usual in things of
the same kind and the buyer may expect this quality in view of the type of the thing .

Quality under sentence 2 no.2 above includes characteristics which the
buyer can expect from the public statements on specific characteristics of the thing that
are made by the seller, the producer )section 4 )1 (and )2 (of the Product Liability Act (
or his assistant, including without limitation in advertising or in identification, unless
the seller was not aware of the statement and also had no duty to be aware of it, or at
the time when the contract was entered into it had been corrected in a manner of equal
value, or it did not influence the decision to purchase the thing .

(2) It is also a material defect if the agreed assembly by the seller or persons
whom he used to perform his obligation has been carried out improperly .In addition,
there is a material defect in a thing intended for assembly if the assembly instructions
are defective, unless the thing has been assembled without any error .

(3) Supply by the seller of a different thing or of a lesser amount of the thing is
equivalent to a material defect.”
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¢ Should the terms with respect to a quality of the goods in a sale
contract is absent, an intent to use the goods under a sale
contract shall be subsequently considered; and

e Eventually, a consideration on a usual quality of such goods,
which is mainly based on information given by the seller or
manufacturer, either from a public statement or an
advertisement.

Furthermore, German laws also expand the scope of the term defect’ to
cover an installation of the goods and a manual thereof as well. Namely,
regardless of the goods- defect, should the seller fail to install the goods or in
case a buyer installs himself but a manual provides wrong information
resulting in malfunction of the goods, it is deemed defective. And the scope of
the term -defect- covers a delivery of the goods in amount less that agreed.

(2) The Rights of Buyer: Under Thai laws, Section 472 of the CCC
merely prescribes that the seller shall be liable for the goods- defect, but it does
not provide any detail as to how the seller is liable thereof Thus, the legal
principle regarding the contract and obligation shall be applied, which causes
problem in an interpretation as to whether or not the buyer is entitled,
especially, to a replacement of the goods. Whatsoever, even Section 41 of the
Consumer Case Procedure Act provides a provision concerning a replacement
of the goods, it is subject to the Court’s discretion, not theright of the
consumer. Unlike German laws, Section 437" to Section 441 of the BGB
which explicitly provides the rights of a buyer as follows:

e The right to demand the seller for reparation or replacement of
the defective goods;

e The right to rescind a sale contract, return the defective goods
to the seller and claim for a paid purchase price;

e The right to reduce a purchase price, in case the buyer does not
wish to rescind a contact; and

e The right to claim for damages and other expenses.

3 German Civil Code, Section 437:

“If the thing is defective, the buyer may, provided the requirements of the
following provisions are met and unless otherwise specified, 1. under section 439,
demand cure, 2. revoke the agreement under sections 440, 323 and 326 (5) or reduce
the purchase price under section 441, and 3. under sections 440, 280, 281, 283 and
311a, demand damages, or under section 284, demand reimbursement of futile
expenditure.”
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3) Burden of proof: Under German laws, Section 476 of the BGB™

provides a presumptionregardingthe existence of defect in favor of the
consumer as a buyer. Namely that any defect become apparent within six

months after the date of a delivery, it is presumed that the goods was already
defective at the date of a delivery, causing the burden of proof upon the
businessman's side. Unlike Thai laws, Section 29 of the Consumer Case
Procedure Act is subject to the Court's discretion to determine the burden of
proof upon a businessman's side, in case the Court is of opinion that

information to be examined is in knowledge thereof:

CONCLUSION

In order to protect the consumer from the Lemon Laundering or the
practice that the defective car which has been returned to authorized dealer or
manufacturer is resold to another consumer by concealing or misrepresenting
of the cars history, the US provides the protection in different characteristic

form those of Germany and Thailand. Namely, the US provides specific law
dealing with Lemon Laundering in form of the preventive measures, while
Thailand and Germany do not provide specific law, therefore, the general law
which is remedial measure is to be applied in order for the protection upon a
consumer.

Prior to resale of the returned defective car, the US laws prescribes the
obligations on the manufacturer and.or dealer to inform a consumer who is a
subsequent buyer of a cars history in writing, to notify the Department of
Motor Vehicles or relevant authorities of the cars history in order to proceed
with recording such information in the authority-s database and inscribing or
stamping the cars certificate of title with a warning, to provide a consumer for
a warranty at least 12 months or 12,000 miles, and in case the returned
defective car has aserious defect which is likely to cause death or serious
bodily injury if such car is driven, in some state, such car is prohibited to resell.
These legal measures not only mitigate asymmetric information between the
seller and the consumer which mainly constitutes Lemon Laundering and cause
the consumer receive precise and sufficient information, but also concern the

4 German Civil Code, Section 476 :

“If, within six months after the date of the passing of the risk, a material
defect manifests itself, it is presumed that the thing was already defective when risk
passed, unless this presumption is incompatible with the nature of the thing or of the
defect.”
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safety in driving. Unlike Thai laws, it is presently lacked of preventive
measuresas the US laws. Although Thai Laws provides a legal measure
concerning product testing under Section 36 of the Consumer Protection Act
empowering the Consumer Protection Board to test or prove the goods which
is likely to harm a consumer; and to issue an order prohibiting a sale or
disposing such goods, the author is of opinion that it is not adequate to protect
the consumer from Lemon Laundering. Moreover, the relevant laws such as the
Notificationof the Committee on Labels No.35, B.E. 2556 (2013)o0n
Determining a Used Car as a Label-Controlled Goods, the Notification of the
Committee on Contract, B.E. 2555 (2012) on Determining the Hire-Purchase of
Car and Motorcycle Business as the Contract-Controlled Businessand the
Vehicle Act, BE 2522 (1979 do not prescribe any obligation on the
manufacturer or dealer in this regard.

While the consumers in Thailand and Germany are under the protection
from legal principles on liability for defect in sale contract which is the
remedial measure, namely that in case the Lemon Laundering occurs, the
consumer shall have the right to being an action against the seller to claim a
compensation according to the law, of which the Court's decision shall bind
only parties. However, the BGB sets forth the provisions regarding to the
definition of defect, the rights of buyer, and the presumption regarding the
existence of defect in favor of the consumer clearer and more beneficial for the
consumer than the CCC.

In conclusion, the consumer protection on Lemon Laundering in both
forms of preventive and remedial measures is indeed significant; it cannot be
lacked of any of the said measures. However, the author is of opinion that,
nowadays, Thailand is still silent in providing effective preventive and
sufficient measure to endure the protection of the consumer from Lemon
Laundering. Therefore, an amendment of relevant laws should be impelled in
order for additional protection from Lemon Laundering, by adopting
preventive measures under the US laws, for instances, a disclosure of the cars
defect history in writing prior to resale, providing a warranty and inscribing the
cars certificate of title with warning, and adjusting them in an amendment as
appropriate to context and structure of Thai laws. Furthermore, in light of the
remedial measures, although Thai laws provides the remedial measures which
can be applied to Lemon Laundering, it is still inferior than German laws, the
author hence is of opinion that if the provisions concerning liability for defect
in sale contract under the CCC is amended by adding the definition of defect,
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the rights of buyer, and the presumption in respect to the burden of proof in
favor of the consumer in accordance with the BGB of German laws, it would
be indeed beneficial for the consumer.



THAMMASAT BUSINESS LAW JOURNAL VOL.7:2017 31

References

Books

Carter, Carolyn L, John W Van Alst, Jonathan A Sheldon, and Bernard Brown.
Automobile Fraud. 5th ed. Boston, MA: National Consumer Law Center, 2015.
Commonwealth Consumer Affairs Advisory Council, Consumer Rights
Reforming Statutory Implied Conditions and Warranties Final Report.,, 2009.
Foster, Nigel G, and Satish Sule. German Legal System & Laws. 3rd ed. New
York: Oxford University Press, 2002.

Markesinis, Basil, Hannes Unberath, and Angus Johnston. The German Law of
Contract. 2nd ed. Hart Publishing, 2006.

Reimann, Mathias, and Joachim Zekoll. Introduction to German Law. 2nd ed.
Kluwer Law International.

s ¥4

v
Fauns, Tanu, MeFuigngruutednyuenil, njunnurIuas: JAUTIUMS, WUNATIN 11, 2556.

o o £ A a a ' o a 2 a ¢ Y4
FUSTIAA, INYTAVIT, AYHNIGDIYINIAANINKA AN 2, DFANNUNIUAT: NGITEIN WUABW, fuvinsen 6,

2557.

v
¢ v A

{ a a a ' v a A a {
FUSTIAA, INYTAVIT, AYHNIGDIYINIAANINAA AN 3, DFANNUNIUAT: NFITYIN WUABBI, WUNATIN 2,
2555,

a ¢ o A - s a ¢ ¥4
fANUNY, quY, ﬂ?ﬂﬁﬂ?ﬂﬂg”ll"lﬂ?j’llﬂiﬂ@fjﬂiTﬂﬂ, AFUNNNHIUAT: JWIAINT, NuNnsIn 6, 2556.

v o
¢ v A

aw o o ¢ ¢ o A { { a A
Tﬁmwug, AUUNNTY, ﬂ"lﬂﬁil"lél‘?fﬂ"lﬂél !.Lﬁmi]gili‘l ?131{, APUNANTIUAT: IYYBU, WUNATIN 7, 2559.

Ao o I s o A aa o a a ¢ ¥ A
Tﬁmwug, AUUNNTY, MOTVIWHUANTIN-AYYI. NFUNNNHIUAT: IYYTY, NUNATIN 18, 2557.

1y

A, A3INd, AesuIeYszmIaunaaz MsIvI NAwIanTIY Tayg). AFINNUNIUAT:

'3 n'

¥
[UAVUNAYTNT, WUNAIIN 9, 2557.

Articles

a £ o o v A a o ' % "o a o
mm:gawqm, HUNIYT. “ﬂ'NlliﬁJWﬂsllB\]é’ﬂﬁ@l‘ﬂ?’ﬁ]Fgl)ﬂWWuTﬂiﬂﬂuﬂqlﬁllﬂUﬂTiﬁ’Nﬂiﬂﬂﬁﬂﬁiﬂﬂ Product Liability

g

Law V.S. Lemon Law”. 115 15iAman3 n1iud 2 (Jquiou 2553) (2553): 277-305.

Electronic media (Website)
http./news.voicetv.co.ththailand/69919 htm
https:,www.youtube.commwatch?v=-Sw60OMIYWIWQ



http://news.voicetv.co.th/thailand/69919.htm
https://www.youtube.com/watch?v=Sw6OMIYWIWQ

32 THAMMASAT BUSINESS LAW JOURNAL VOL.7:2017

THE RISE OF BLOCKCHAIN: AN ANALYSIS OF
THE ENFORCEABILITY OF BLOCKCHAIN

SMART CONTRACTS"®
Boonyaorn Na Pombejra™

Abstract

In recent years, there has been an eruption of interest in smart
contracts’ and their underlying blockchain technology, with several business
operators, both private and public, as well as law firms, began to explore and
incorporate smart contract and blockchain design and development to the
modern-day businesses. The hype over smart contracts is deemed by many as
the future means of executing a contract, which would minimize legal costs
and time, and, thus, reducing lawyers' role in intermediating commercial and
contractual negotiations and disputes handling. While the issues in the business
and operation perspective remains whether blockchain, the main smart contract
platform, is able to accommodate and guarantee the functionality of smart
contracts, the bigger issue of smart contracts for legal practitioners in any
jurisdiction is whether they are legally enforceable.

This thesis aims to provide the analysis study of the enforceability of
smart contracts under the current Thai legal jurisdiction with comparative
study of foreign legal jurisdictions. In order to determine whether the -smart
contract’ is enforceable, the focal issues will be @) formation of contract and (b)
required formality. For Thailand, the thesis will explore the existing Thai
legislative framework and the extent to which it can accommodate blockchain
smart contracts in the area of contract formation and legal formality and
written evidence requirement. Specifically, this thesis will focus on the
Electronic Transaction Act B.E. 2544 (2001) and its amendment B.E.2551 (2008,
as specific laws for electronic communication and the Thai Civil Commercial
Code as general law of the formation of contract.

For comparative studies on foreign legal jurisdictions, the laws of the
Commonwealth of Australia and the Republic of South Africa will be

* This article is summarized and rearranged from the thesis “The Rise of
Blockchain: An Analysis of The Enforceability of Blockchain Smart Contracts” Master
of Laws Program in Business Laws (English Program), Faculty of Law, Thammasat
University, 2016.

™ Graduate student of Master of Laws Program in Business Laws (English
Program), Faculty of Law, Thammasat University.
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examined. The author chose to examine the aforementioned jurisdictions as the

laws of both jurisdictions are substantially advanced and aim to encourage the
business community to engage via smart contracts and electronic transactions.
Thus, the thesis will aim to analyze and evaluate the existing legislations, case
precedents and the developments of those two legal systems, and their impact
on facilitating blockchain smart contracts.

The concluding section sets out the core question as to whether a lack
of certain rules or mechanism to accommodate the implementation of this
technology may leave uncertainty regarding the validity and enforceability of
smart contracts under Thai law. Based on the study, it is recommended that
Thai ETA will have to be amended by comparing with laws and regulations of
foreign jurisdictions to facilitate the full implementation of smart contract in
Thailand. The principles that should be incorporated in this specific law are: (1)
the default rule to determine the time of dispatch and receipt of electronic
communication; 2) the use of an automated message system; and (3) the
relevant competent authorities should be compulsory to make available
systems in accordance with the law for fulfilling the required formality for the
contract to be registered with the competent authority electronically.

Keywords: Blockchain; Smart Contract; Formation of Contract; Formality
Requirement
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INTRODUCTION

Blockchain smart contracts have received significant attention not only
from startups and financial technology ¢FinTech) companies but also other
businesses across a broad range of industry sectors’. Several business operators
and tech companies have already commenced the development and
implementation of smart contracts in their business operation in recent years?
with the belief that blockchain technology and smart contracts would enable
these businesses, and their clients, to conclude transactions in a much more
time and cost-efficient manner; by foregoing intermediaries and, thus, reducing
third-party fees and other associated costs.

While it is arguably inevitable that blockchain technologies and smart
contracts will play a significant role in the not-so-distant future of business
transactions and eventually replace the current methods, there are still
guestions whether smart contracts will legitimately trump traditional contracts
in terms of their full enforceability under each legal jurisdiction. In Thailand,
the principal question is whether, under the current legal framework, smart
contracts could be considered a legally enforceable agreement giving rise to
obligations for the parties involved.

OVERVIEW OF A BLOCKCHAIN SMART CONTRACT
Smart contracts operate mainly on blockchain. Blockchain is a database

technology where information is shared across a network of users who each
hold a full and updated copy of the records. It refers to a distributed,

decentralized ledger that, when combined with a digital transaction validation
process, allows for peer-to-peer electronic transfer of an asset without the need

for an intermediary, such as a bank.® With its key performance characteristics,
blockchain enables decentralized transaction because its mechanism is not
controlled by a single, centralized party. Blockchain is an immutable database,
which means that once the information is added, it cannot be removed or
changed. Each update to the blockchain is secured by hash function, which

'Norton Rose Fulbright, ‘Smart Contracts: coding the fine print’ (2016) A legal and
regulatory guide
<http://www.nortonrosefulbright.com/knowledge/publications/137955/smart-contracts-
goding—the-fine-print> accessed 23 December 2016

Ibid
*Alan Cohn, Travis West & Chelsea Parker, ‘Smart After All: Blockchain, Smart
Contracts, Parametric Insurance, and Smart Energy Grids’ (2017) Georgetown Law
Technology Review <https://perma.cc/TY7W-Q8CX> accessed 19 June 2017
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allows the network to immediately detect and reject any attempt to distribute
and edit copy. Although blockchains are much more general, this thesis will

only focus on their applicability to smart contracts due to the intense interest in
smart contracts.

For smart contracts, there is no legal definition. For the purpose of this

thesis, a blockchain smart contract here refers to a contract between two or
more parties that is stored and digitally executed on the blockchain using
computer programing code.* While human involvement is still necessary to

define the contract and input the code, the actual execution of the contract is
automated based on a defined parameter, such as an event or price.’

As opposed to the traditional contracts which are drafted using natural
and common language, smart contracts are «drafted- by inputting computer and

software codes, comparable to programming languages such as javascript, C+,

Go or HTML, in which the rules and consequences would be defined
according to the parties different circumstances in the same way as a typical

contract would®. The defined code is alike to a series of «If-Then- statements,
where the «ifs> are preconditions that must be met in order to trigger the
«thens».’Once the code has been validly input, the contract is then automatically
«executed~ by a distributed ledger system in a computer; provided that the terms

and conditions of the agreement are met, and there is a set of defined inputs,
the smart contract enforces its own terms.

Blockchain smart contract can be considered as a «paradigm shifter- in
the sphere of contracting. It allows not only automation of the process of

contractual performance of both parties, but also the automatic process of
contract conclusion, ie. the contract can be concluded by electronic agents

employed by the parties. The question arises as to whether smart contract can

*Christopher D.Clark, Vikram A. Bakshi & Lee Braine, ‘Smart Contract Templates:
Foundations, Design Landscape and Research Direction’ (2016)
<https://arxiv.org/abs/1608.00771>accessed 10 December 2017

*Chamber of Digital Commerce and Smart Contracts Alliance& Deloitte (n13)
Chamber of Digital Commerce and Smart Contracts Alliance& Deloitte, ‘Smart
Contracts: 12 Use Cases for Business & Beyond’ (2016) 1(1) <http://www.the-
blockchain.com>accessed 23 December 2016

®Josh Stark, “How Close Are Smart Contracts to Impacting Real-World Law?” April
11, 2016 CoinDesk <http://www.coindesk.com/blockchain-smarts-contracts-real-
world-law/> accessed 13 December 2016

"Christopher Burniske, “Bitcoin and Ethereum: How Smart Contracts Work” May 29,
2016 < https://ark-invest.com/research/smart-contracts-work> accessed 11 December
2016
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give rise to legally binding contractual relation and whether the contract is
contained in code is sufficient to serve certain specific formalities and written
evidence requirement of contract under the laws of Thailand.

ENFORCEABILITY OF SMART CONTRACTS: COMPARISON

BETWEEN THE RELEVANT AREAS OF THAI LAW AND FOREIGN
LAWS

In analyzing the enforceability of blockchain smart contracts, the
writer explores the existing Thai legislative framework and the extent to which
they can accommodate blockchain smart contracts in the area of contract
formation and legal formality and written evidence requirement which are the
Electronic Transaction Act B.E. 2544 (2001) and its amendment B.E.2551 (2008,

as a specific law for electronic communication (the «<Thai ETA~ and the Thai
Civil Commercial Code (the «CCC~) as general law of the formation of contract.
The writer also conduct comparative studies on enforceability of smart
contracts under two different jurisdictions, namely the Commonwealth of
Australia and the Republic of South Africa with an aim to analyze and evaluate
the existing legislations and developments of those two legal systems, namely,
Electronic Transactions Amendment Act of 2011 (the <Australian ETA~» and the
Electronic Communications and Transactions Act 25 of 2002 (the <ECTA~ and
their impact on facilitating blockchain smart contracts, with an emphasis on
contract formation and legal formality and written evidence requirements.

Formation of contract

The typical approach in determining formation of contract is the offer
and acceptance approach. In general, whether or not the parties have reached an
agreement, the law looks for an «offer- by one party and an «acceptance~ of the
terms of that offer by the other. Rules on contract formation often distinguish
between «instantaneous” and <non-instantaneous> communications of offer and
acceptance; analogously, between communications exchanged between parties
present at the same place at the same time and communications made at a
distance. In both cases, a contract will be formed when an «offer: has been
expressly or tacitly <accepted- by the party or parties to whom the offer was
addressed.

In the case of a smart contract, although its performance is automated,
such a contract still requires the presence of the intention of its parties in order
to become valid. Such intention is manifested at the moment when an
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individual declares to enter into such an agreement on the terms specified in
advance; or in case involving electronic agents, when an individual declares to
appoint such agent for conclusion of certain contracts and agrees to be bound
by its actions. Similar to the appointment of a natural person as an agent, there
should be a kind of fiduciary relation in smart contract whereas the trust is put
into the computer algorithm instead.® The person expresses his consent to the
terms of the contract and mode of their performance at the moment of the
conclusion of contract.

Considering the nature of blockchain smart contract, it is arguable that
both rules of instantaneous communication as well as non- instantaneous

communication could be applied to blockchain smart contract as nature of
instantaneous communication and non- instantaneous communication are

existed in this modern mode of communication. If a person sends an offer

through blockchain and opposite party replies instantly particularly in the case
of follow-on contract that has been entered into by performance of a preceding

smart contract, it seems to be instantaneous communication. In contrast, if a

person sends an offer through blockchain but opposite party does not reply
instantly; then it seems to be non-instantaneous communication in nature. In
this regard, an offer is made, and could sit waiting for any amount of time for
the counterparty to agree and send their confirmation transaction so an offer
could be made and never accepted by the other party. Given there exists the
possibility of a time lag between the transmission and the receipt of the
message sent through blockchain, in the writers opinion, it could be implied
that it is a non-instantaneous transaction similarly to the declaration of
intention by way of email communication as mentioned earlier. Therefore, this
kind of communication will become a declaration of intent made to a person at
a distance under Section 169 of the CCC and, therefore, takes effect from the
time the acceptance reaches the receiver of the intention which also known as
the «reception” theory. While, according to the <mailbox rule», which is
traditionally applied in most common law jurisdictions including Australia,
acceptance of an offer is effective upon dispatch by the offeree for example,
by placing a letter in a mailbox). In turn, South Africa adopts the «information~

8Alexander Savlyev, ‘Contract Law 2.0: ‘Smart’ Contracts as the beginning of the end
of classic contract law’ (2017) Information & Communications Technology Law 116
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theory, ° which requires knowledge of the acceptance for a contract to be
formed.

Time of Dispatch and Receipt of Electronic Communications

The laws of all three aforementioned jurisdictions provide rules for
both time of dispatch and receipts of electronic communication which are very
significant provisions since they will indicate whether the contract is formed or
not with the exact time, and also help allocate the risks of the proposed
transaction. It should be noted that the Thai ETA and the ECTA use the term
«data message- in relation to this rule which is slightly different from the
Australian ETA that uses the term «electronic communication-.

For the time of dispatch of electronic communication, the Australia
ETA follows the principles set out in the United Nations Convention on the
Use of Electronic Communications in International Contracts 2005 (hereinafter
referred to as “UN Convention on Electronic Communication or Convention-)
with the identical wording that the time of dispatch is «the time when [the
communication] leaves an information system under the control of the
originator or of the party who sent it on behalf of the originator-*° It also
contain the provisions for the situation where the electronic communications
has not left an information system under the control of the originator or of the
party who sent it on behalf of the originator, in such case, the time of dispatch
is «the time when the electronic transaction communication is received by the
address>™ On the other hand, the ECTA of South Africa and the Thai ETA
share the same concept based on the UNCITRAL Model Law, with a similar
wording that <the dispatch of a data message is deemed to occur when it enters
an information system outside the control of the originator.*? But the ECTA
also provides for the consequence in the scenario that the originator and
addressee are in the same information system for which the time of dispatch is
when the data message is capable of being retrieved by the addressee.™ It is
worth noting that this rule causes difficulties in terms of evidence availability
for the originator to prove whether or not an electronic communication has

°Rulich Pretorius, ‘Law of Contract: Comparison between the South African and
English Law of Specific Contracts’, (Master in Mercantile Law Thesis, Faculty of
Law, University of Pretoria)

19Section 14(1)(a) of the Australian ETA

Usection 14(1)(b) of the Australian ETA

'2Section 22 of the Thai ETA and Section 23 of the ECTA

BSection 23 of the ECTA



THAMMASAT BUSINESS LAW JOURNAL VOL.7:2017 41

already entered an information system outside the control of the originator.
This is because the originators knowledge of sending the message is limited to
only when it left hisher system. Thus, new rules in Article 10 of the
Convention has been set to specifically cope with these practical problems and
in order to suit with the innovative electronic context. This Article 10 has been
adopted by Section 14 and 14A of the Australian ETA Thus, in order to be
more comprehensive regarding time of dispatch and receipt of data message, it

would be suitable for Thailand to consider adopting Article 10 of the
Convention in its provision similarly to the Australian ETA.

With respect to the time of receipt of electronic communication, both
Australian ETA and ECTA define a concept of receipt in a similar manner.
Australia ETA uses the exact wording as provided in the UN Convention on
Electronic Commerce. Despite certain discrepancies in the terms used in those
two laws, they contain the rules of the Convention between delivery of
message to a specially designated electronic address, the time of an electronic
communication is «the time when the electronic communication becomes
capable of being retrieved by the addressee» under Section 14A@ of the
Australian ETA and Section 23(b) of ECTA. While pursuant to Section 23 of

the Thai ETA, the time of receipt is the time when a data message enters the
addressee’s information system.

Although the Thai ETA lays out the main principle of time of dispatch
and receipt of data message, it is still lacking in terms of some key issues,
compared to provisions of the Australian ETA and ECTA For instance, for the
time of dispatch, Section 22 does not indicate a rule for the situation where the
data message has not left an information system because the parties exchange
data messages through the same information system e.g. the originator and the

recipient are within the same intranet. The similar situation may occur in case

of smart contract as the communications will be sent in the same system
environment that is blockchain network.

Use of Automated Message System for Contract Formation

Currently, several automated message systems or electronic agents are
being used increasingly in electronic commerce business industry, including
among others a smart contract performed by purporting to enter the parties into
other separate <follow-on- contracts. This growing trend has caused debates

among the scholars and legal practitioners in various legal jurisdictions to re-
examine traditional theories of contract formation to evaluate their sufficiency
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to contract being generated and executed without human intervention. To

accommodate this proliferating form of contractual formation, the UN
Convention on Electronic Communication provides a specific provision which
states that a contract formed -shall not be denied validity or enforceability on

the sole ground that no natural person reviewed or intervened in each of the
individual actions carried out by the automated message systems or the
resulting contract-.*®

The recognition of the use of an automated message system for the
contract formation appears in both the Australian ETA' and the ECTA". They

confirm the rule that the contract formed though such automated message
system or electronic agent shall not be denied its validity or binding solely on
the ground that such systems are used and that no natural person reviewed or
intervened.

In the context of Thai law, despite the specific provision for such
outspoken recognition is absent under the Thai ETA, nothing in the existing
provisions seems to preclude the use of fully automated message systems. The

closest application may be found in Section 13 of the Thai ETA together with
the general rule on attribution in Section 15 paragraph 22) which could be

interpreted to allow for the validity and enforceability of contracts formed
through automated message systems in Thai law. Even though no amendment

appeared to be needed in respect of the validity of electronic transaction as the
law is already recognized the contracts formed by any electronic means, the
writer considers that it would be useful to make it clear in the Thai ETA that
the absence of human review or intervention in a particular transaction does
not impede contract formation. Therefore, it is advisable to embody a specific

provision to directly deal with the result of a contract that is formed by the
automated message system or electronic agent in the Thai ETA.

Required formalities
Generally, most legal systems follow the general principle of freedom
of form and extend it to all contracts falling within its sphere of application

YExplanatory note by the UNCITRAL secretariat on the United Nations Convention
on the Use of Electronic Communications in International Contracts para 208

B Article 12 of the UN Convention on Electronic Communication

1°Section 15C of the Australian ETA

YSection 20 of the ECTA
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including electronic contracting '®. However, it is recognized that form

requirements may exist under the applicable law as writing and signature or
registration requirements, for example the sale of immovable properties
contract. Even where form requirements as such do not exist, obstacles to the

use of data messages may derive from rules on evidence that expressly or
implicitly limit the parties: ability to use data messages as evidence to

demonstrate the existence and content of contracts.

Under the Australian ETA, in the case where the law requires or
permits a person to give informationto the authority (Commonwealth entity), it

is deemed that the entity’s requirement has been met if it is done by way of
electronic communication. In other words, by virtue of these Section 9 and 10,

people may satisfy the legal requirements of filing or registering with the
competent authority electronically. As such, these provisions could facilitate
and get rid of potential hindrances to the operation of a smart contract in terms
of formalities requirement which require dealing with the competent
authorities, such as in the case of the registration of the sale or other
disposition of lands.

Unlike the Australian ETA which specifically determines criteria for
satisfying form requirements by means of an electronic communication in
separate subsections because the na