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ABSTRACT

In arbitration proceedings, as in court proceedings, interim measures are an important instrument
to protect the rights of the parties to arbitration from the time the dispute has arisen until the issuance
of final award.

In recent years, many jurisdictions have been expressly recognized the arbitral tribunal’s power
to grant interim measures. However, under the Thai Arbitration Act B.E.2545, there is no provision regarding
this matter. Consequently, the issue concerning the arbitral tribunal’s power to grant interim measures,
including the relationship between the competent courts’ and arbitral tribunals’ authority to order interim
measures, under Thai law is yet controversial.

Also, it is necessary to clarify a relationship of the power to grant interim measures between
competent court and arbitral tribunal to avoid potential inconsistence or contradiction of interim measures
regarding the same matter.

The author is of opinion that the amendment of Thai Arbitration Act by providing a provision
granting the arbitral tribunal power to issue interim measures will make Thai law be corresponded with
the international standard and can resolve this problem.

This article will introduce and analyze the UNCITRAL Model Law of International Commercial
Arbitration, Japanese law, and German law as examples of explicit recognition of the arbitral tribunal’s
power to grant interim measures and then, propose an appropriate resolution regarding the relationship

between competent court and arbitral tribunal ordered interim measures.

Keywords : interim measures, arbitration, arbitrators
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4 UNCITRAL Model Law (1985), art 17.

5 Japanese Arbitration Act (Act No.138 of 2003) (Japanese Arbitration Act), art 24. German Code of Civil Procedure, s 1041.Hong Kong
Arbitration Ordinance, Part 6 Interim Measures and Preliminary Orders, art 35 et.seq. French Code of Civil Procedure, art 1468. Singapore
International Arbitration Act (IAA), s 12(1)().
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7 UNCITRAL Model Law (1985), art 9. Arbitration agreement and interim measures by court
“It is not incompatible with an arbitration agreement for a party to request, before or during arbitral proceedings, from a court an interim
measure of protection and for a court to grant such measure.” wazg Wizswﬁ’mﬂﬁaﬂgwﬂmmmi W.A. 2545 11051 16 159A 1.
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8 UNCITRAL Model Law (1985), art 17 Power of arbitral tribunal to order interim measures
“Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a party, order any party to take such interim measure
of protection as the arbitral tribunal may consider necessary in respect of the subject-matter of the dispute. The arbitral tribunal may
require any party to provide appropriate security in connection with such measure.”
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18 Tokyo Chiho Saibansho [Tokyo Dist. Ct.] Jul 19, 1954, Sho 29 no. 7, 5 Kakyu Saibansho Minji Saiban Reishu [KAMINSHU] 1110.

19 Japanese Civil Provisional Remedies Act (Act No. 91 of 1989), art 37 para 5.

20 Japanese Arbitration Act, art 15.

21 Japanese Arbitration Act, art 24; See also Masaaki Kondo and others, Chusaiho Konmentaru [A Commentary on Arbitration Law]
(Shojihomu 2003) 115.
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22 Kaoru Matsuura and Yoshimitsu Aoyama (eds), Gendai Chusaiho no Ronten [Issues in Modern Arbitration Law] (Yuhikaku 1998) 179-180;
Tatsuya Nakamura, ‘The Authority of the Arbitrator to Order Interim Measures (3-final): focusing on the maintenance of the status quo as per
the contract’ (1998) 45 vol 10 Japan Commercial Arbitration Journal 28, 32.

23 Takeshi Kojima and Takashi Inomata, Chusaiho [Arbitration Law] (Nihonhyoronsha 2014) 266; Koichi Miki and Kazuhiko Yamamoto (eds),
Shinchusaiho no Riron to Jitsumu [New Arbitration Law Theory and Practice], Opinion of Takeshi Kojima (Yuhikaku 2006) Jurist Zokan 266-267,
Mugi Sekido, Wakariyasui Kokusai Chusai no Jitsumu [Easy-to-Understand: International Arbitration Practices] (Shojihomu 2019) 67; Asako Matoba,
‘Interim Measures by Courts in Relation to International Commercial Arbitration: A Study of the Situation in Singapore’ (2011) 1 Kyojo Journal
of Law and Politics 51, 75. T —! \A/\—=U > T DERICGGRUDHIE T

24 See Richard Kreindler and Johannes Schmidt, ‘S 1033 - Arbitration Agreement and Interim Measures by Court’, in Karl-Heinz Bockstiegel,
Stefan Kroll and Patricia Nacimiento (eds) Arbitration in Germany-The Model Law in Practice (Wolters Kluwer Law & Business 2015) 133, 133-
145; Jan Schéfer, ‘S 1041- Interim Measures of Protection’, in (n 24) 226, 226-237.

25 German Code of Civil Procedure, s 1033 Arbitration Agreement and Interim Measures by Court

“It is not incompatible with an arbitration agreement for a court to grant, before or during arbitral proceedings, an interim measure of
protection relating to the subject matter of the arbitration upon request of a party.”

26 German Code of Civil Procedure, s 1041 Interim Measures of Protection

“(1) Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a party, order such interim measures of protection
as the arbitral tribunal may consider necessary in respect of the subject matter of the dispute. The arbitral tribunal may require any party to
provide appropriate security in connection with such measure.

(2) The court may, at the request of a party, permit enforcement of a measure referred to in subsection 1, unless application for a
corresponding interim measure has already been made to a court. It may recast such an order if necessary of the purpose of enforcing the
measure.

(3) The court may, upon the request, repeal or amend the decision referred to in subsection 2.

(4) If a measure ordered under subsection 1 proves to have been unjustified from the outset, the party who obtained its enforcement is
obliged to compensate the other party for damage resulting from the enforcement of such measure or from his providing security in order

to avoid enforcement. This claim may be put forward in the pending arbitral proceedings.”
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27 Jan Schafer (n 24) 234.
28 Jan Schafer (n 24) 232.
29 See Ronald Wong, ‘Interim Relief in Aid of International Commercial Arbitration — A Critique on the International Arbitration Act’ (2012)

24 Singapore Academy of Law Journal 499, 513.
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30 Shunichiro Nakano, ‘The Enforceability of Arbitral Tribunal Ordered Interim Measures — The Interpretation and Operation of Section
1041 of the German Code of Civil Procedure’ (2002) 49 vol 8 Japan Commercial Arbitration Journal 9, 10; See also Jan Schéfer (n 24) 233.
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