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Abstract
This paper describes results of a study to investigate a checking system for

using discretion in ordering criminal cases as conducted by Thai public prosecutors

compared to the practice done in foreign countries.
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Results from the study revealed that use of discretion in ordering criminal
cases by public prosecutors as government employees including the decisions made
by attorney generals that were to be dismissed would be regarded as final. When the
attorney general issues an order not to prosecute the case, it must be terminated
according to that order while other agencies could not recheck for legitimacy of such
decisions; people cannot participate in investigating the process as in foreign countries.
For example, it is examined by the courts or public in Federal Republic of Germany,
in Japan, the general public was able to participate in the legitimacy process by
appointing a committee of representatives from public to look into the discretion
issue even though there are no complaints from people suffered from the wrongdoing.
This was to indirectly control the action taken by the public prosecutors. if unfairness
action was taken, the committee could file their decision to the head of the
prosecutors’ work. It could then be reconsidered for citing such an offense if the case
was found to have sufficient evidence. This reflects the intention and needs of the
people that might differ from the thoughts of those in the legal circle. Such practice
was also seen as being supportive of the democratic process.

The author therefore recommends ways to amend the Code of Criminal
Procedure regarding investigation for using discretion in ordering criminal cases as
conducted by prosecutors and attorney general, by introducing a system to review
the discretion in citing offenses of foreign prosecutors as guideline for amending,

revising or drafting of Thai legal system.

Keywords: Discretion, Criminal Case, Prosecutor
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1 Ysganangmunedsiansananueny veteesiiu 11931 172 (2).
17 Usza9anmuneiinansananuegy1veseasiu 1msi 173,
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wdonduassandouna visluunsdmanialimdndsefudemadie® domnil
Hidemedainliseelvimansiaasuinszieudeelddneanniiuly Joachim Herrmann,
1974: 469-477) agnslsna drfinsiesenarmaiuiidunmsmsiiesniining s wilnaudunis
wwdesilosniiu uardidomeiiansmungrunefiazvaidriundulandfuminanusonisld
$he Fatwagngranensaindenadveadonsliufofnthidemangsaysaisuiiduies
(John H. Langbein, 1974: 438, 465)
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finnsandaiemafidafiezddlufiend ulaeineundngruivmelunisies fadunis
nyvaeulunsdifsnanisaldfunmsdliiosaiengyifya Tasendonins 153 uazans
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Lifoslneenduuingn 153 wazans 153 e Ia
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somalidiuiiesniongiiesiusazdefuldndnausonsdeadmndulandsniuad
fugiFasm Famstfauaminnusuldtussmalne

1.3 fidemeilanddenuedunnuiauvszan doindunisnsiaaey
nsldnafifalunisdeforyesdomslaeidems winsasthgareudiaumsazsuilasls
firnsan uazdideensyiiinaiedeld Aduduswiaihilvesma duiuSsnanlinmmed
unumiiedeslunmsnsaaeunislinadtsvessenislutesmsimeiiues anuiaegni
fdomeluasianunsadledls de aruediinwu unansuisgiueuiin dafsdesiuienyy
videUsslowilusunindaududin saityd@liluussmangmneisiansanaiueng
WasHiu 1M1 374 Jay A. Sigler, 1979: 56) FermAamarinihnusunisaziutiesaifdedie
diuinsilestudulsslomivoasisas maminnudonisdsliflosfdomednaiiansies
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18 ad a L
UszananguungIsiansananueIgIveeasiy 1ns 177.
¥ Uszarangmunegdinansananuegy1veseasiu 1nsi 385 (3).
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wiinaudeniseglugiugsduasesuszloviunssy (Public Interest) ilotlaafunisausennd
seviidemeiugiem

szUUN1sAsIvFRUgaRTlunsdsaRengvesinausenisluussmadgJy

IumiﬁﬁLﬁuﬂﬁawmwmaqﬂi:Lwﬂ@ﬂufu Uszanaulufidnsdosafoigies tnse
wﬁfﬂmué’amiwLfJua;J"%UﬂmjaUc'?igqLwimiaavmuﬁ]uﬁqsﬂgumiﬂaﬁamﬁmﬁyn et dletinns
nsgvhinyTlUiAndu winmugeuauvas e duEusuiiumsae auay T
WHIUNANFIUA 9 wadsdwiulininaudunisiiansan nentdnaugeuaiulidigunaaue
anuiludongunefiieituafiinaisastiomdoll Midnd a aeiavs, 2526: 105) Tnglu
druvoadminnuinadleldvinsiumunuiineign wazvhnsdunugFeamnliuds way
doiuisndusiosmueuifesnliluseninamsdniued mdhausisaasdonhiiem
wioumeuvdnguiinuraldludesuluddinmnudsmsifiunsnamilonfiunely 48
Falua duusinaridunu welininnudsnisinsaunitaumsasdumiosemalidniuau
fffommielal Tngluseninadidunisdanan ninanusemsiisunafiagsihnsduauuay
aouauindild viovzdslidminauiisanseiAld uazasuauyanaladugdomn
Wisdunddmiinnussnldaeuauld viadeiimafieasideoinldinsnszyaninty
Ldmidnanudsnmsazvsuanlaemsle wu Yrmdideiun ndhnudsmsifdunsduaunas
aoumuafty wisendliidminnuimaiinisduauaevandld wesninmudonisd
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dun1sasludiunuuaraeuaiumenuies INT1E8EN153IEnLADITIBIUAMY STUURSSUNTIU
\Huszoy o iefinae fzuusiagldmusaneunseynaludganls @avzesny wav uazvidng
2 AzMIYs, 2526: 104-108)

marafiUsemadulvindinaussnsisunaaevauld (Ass yafuw, 2502: 350)

1) wnransseiamansuaznisufoR esnddnnuninausenisleunis
renatulud . 1872 (wel. 2415) Tnendnausemsldiisrunadevaiuaiengldlnedass
Tugaduldszuunsisaugatios Fainnudenisansathefidignisinsanldlnenss uie
SYowoliinslaauyatiosnou Mmfinnwivesmalugaifulisensutufindlimaney 3
wiinausemaidugnsgiliidnduneumdngilunsiasunluai Jadminanusisedv
drosmuvinedulul a.a. 1896 (n.a. 2439) dasdiunisiles msenflesuagimuiiend fe
f9uaz 80, Yoway 44 uavdesay 7 MuaRU fouINTNOUSINISIS LN NSEeUEIY

2 J3g3nanuEngIBNINTUNANNIYITELEBIEY 11991 380 (1).
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Avizvoefinamn

AUFNNUS T2 NI NINTNUSBNITAVAULNTINNITAIIUUADAN BAIFITUTUNITIA
(Prefectural Public Safety Commission) kagtd 1MunIUua15798 095 alun1saauaiy
afoy1” arelungiuiavesny niineusenisaruisalieuugiialususnduun
Wandneussialunisasvaiuld muusiiidinadlinszvilaennssadeuialy wielid
msdevaufivinzanlulsaduduiisudulunmsduiunisiied® Taewinausunisaiunse
gandduilususnduiedminanussalisuiiolunsaevaiils? lunsdininausuns
gevauieaues mndanusiluaunseduaglidminnushsntiemilunsaevauls®
Fudminausmadenhmusuugivtefddisiu® lunsdidminnuisaldufifne
Auuzi viemdstananlaglifivamaaunis niinmudenisaiunsanaiamsie National
Public Safety Commission %38 Prefectural Public Safety Commission M%Qﬂﬂaéﬁﬂﬁé’mw
Wit aUanns oldu1nsnisnie3 esod mdnerus1sale® wan National Public Safety
Commission %38 Prefectural Public Safety Commission ‘vﬁaqma%ﬂﬁﬁﬂmﬁlﬂu’uﬁ%ﬁmﬁﬂ
AINENIMITIANA éfawaw’%ai%’mmmwwﬁﬁwial,fiﬁwﬁﬂa’nw‘hi’mﬁgﬂﬂénm”

nsfemnduionailnwiudownssyidendnaudsnimvied minauisady
aednualdnusviedenna® ndhousnsanduniededusiotgdudSudu ide e

2L YszanangvisngTBRansananueg 1y 1asn 192.

2 YszanangvuneITnnTanANNe I gl 21ns 193 353ALN.

Z Yszanangrangdsnnsananue g gl 1ns 193 153naes.

2 YszanangvuneITNnTanaNe Il 1R 193 953N,

# YszanangrangITnansananue iy 1nns 193 933A4.

% YszanangvuneITnsanAnue Ul 21ns 194 a5sani.

27 ada A
UszanangvangIsiansananue gy 1 194 153agea.

% YsgaanguingIsRansanaue1g iy 11ms) 241 953AI.
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Uaegdaromn Wmtnawinsndeiesiununiendasiusiuneuvangiu daulvgudiluyis
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Buduauiduanad RAnfned Anenint wavaudu 4, 2548; 147-148)

nsfinsanafvesiinaudens iesnusemaduuldszuunisilesndonglae s
nanfe langninnudenawihdudugiisnnalesafionnn fidemetiosniornuedld @
yayfuu, 2540: 8-18) Faduszuuguins1unanisilesnad (Monopolization of Prosecution)
vilvndnausensgyudsimnaane (Exclusive Powen) lunislinafidedsiosad Taeld
ndnmssiduadorgiauvannsilesnioigimugaiiila (Opportunity Principle) lun1s
fidunforgdmiudussgiinig srunaissaluduvesminaudonisiy wilneugens
gfansanaily 2 sUuuy e Juilewsiema nioliflosiema drunisiiunives]deds
liussaifnnedu winewsenslifaafits Ingagsesdinfiiignsiasanvesmansauns
(AUETRAIEAST UMNINYIDUTITUANERS, 2555: 32)

nsdlveamsdshiflesnfvesninnussnisamnsautseenledu 2 nsdl (A
ARA1EANT UMNINY1BLFTIUFAENS, 2555: 44) fp

1) nadifinidnaudonsduindgnnamindneugevaiudsiaunduilgnseh
anuiln vielunsaifindnaussnsiuin dgananmdindneradudnseieuin us
wenuvdnguildannisaeuaiuliiiivsme ua

2) nsdinnsvzaensiles aRineundnguingdesnldnszyhanuia Wowinem
gun1snsanieguilds an1edn anunisaluinden wazANIgLTwWslanT naanau
anmnsalmendsnisnsyiiilands wiilidaumsvieliduluasdesiesienszinanuiie
winnudenisemeendidsliflesafiiuiay (Prosecution Dropped) 301a8Us4 (vzae) N3
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(15¥n 9198w, 2522 34)
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winendusssumans, 2555: 66-73) iilesanngmnglsidalenaliiwinnusensdgulels
nafidaogianien deu teidumsdesiudlildsiunadandnmusinele Weninauy
domsdsliiflesfiozidngunsnismseaeunafilantnanusons suldun
1) szuunsIvdeulagasfAnIANBuEn

(1) NM139579a0UlAUAMENTIUAITATIVABUNITH B9 (Kensatsu Shinsakai,
Prosecution Review Commission, Inquest of Prosecution) (A uzyﬁuuﬁfl, 2541: 10-11)

AuUnUegAlu “Inquest of Prosecution Law” A.f. 1948 (W.f.2491) 110191 1
TRl mesnmsmamuaunislinaidaiingUszasdifesisdlidsmnuusssalunisly
grunaveminmudens lnedanenssunismuaunisldnaiianesniadeuianiuyeusssy
lunisldnandalufosveminaudunis augnssunisagaiunisnivaunistdnaiiil aves
winausemsld fuhagluddidememtudiosinu uenanduminauresamznssnis
szifunismvauninaudenismisdon winnnaudenislderuialasliseusssy
AuzAIIUNsAazdsd ALl ussnsUsdviesiiu {Fsimihiinunugua
wifnausenslingu smiminausenmsuszdwiesdufonadslyminanusensduilesils
dlowiunastuties (@se UayAuu, 2541: 158)

AugnssunInsIdeuntsionduessdnsdaseisadsdulnonguungindae
AENTTINTATINERUNTHBY Tnefitnguizasdifonsreulinislddruraiiosdidundli
Jululnegndes lnvazvisuanuisualuionadios” nanilddn 1uresnaznssuninsagey
msfesdudienuunndrsantdnngrane Tnedunsasieunnuidnuazanudaiiuiidves
Uszgnauialy wasifunsvilinisfesduduafifuvssasulneunty viendnldinlsd
Uszmvuddiusiulunssuiunseisssuneengy1sie

AgnsIUNIRTIRaounsilastu duthiide (Rse yyduw, 2541: 11)

1) asvdsuAUgnievanshiiesafivesniinaudsnis Qunndssian
AR

2) Tiduuzthlunsusulgsnuiieswiiung™

ANYNITUNITNTIAARUNTHRMREHUTEIMaTminnasmadminaizn Tunis
UvAmindivesnmznssunsnTaaounisiies azdd1inaugsnisvesnaznssunigidy
Mmhsutenssunfina’ auznssumadudaszanmeuenlifesiumdmngla®? afd
ANENTTINIATIAB UM TTDzATIaaey loun Wedfemndnaniny viefidevny (luadddl
nslifles) JudFearionniznssuns uazauznssuNIABINTIRARY” eAnznITNNTLASY

# AMNNEIMEAMENTINNIIATIIAUNIHBY AT 1.
0 AMINEIIEANENITNNNINTINEOUNITBY 1191 2.

L AQVANEIMEANENTIINIATINEBUNTHRY W1MTT 19,
32 AYMINEIREAMENITUNNINTINEOUNINBY 11991 3.
%3 AQMINEIIEAMYNTINNNTNTINEOUNITHEY 11951 2(1).



Uil 8 atiufl 1 uns1Au-iguiou 2564 | 183

NIUMNENENTIA MnAugnssuNseandeadudiulveg amgnssunisiisiuiansiaaouls
lumsnsradeutu annssumsanansofeseliminnudenisduenansuielmnliaui
seflszrunaznssuns®® aeunu uazlianuiisivnis ssdnisanssazvielenvulideya
T o ™ waziSengFowalinyinaeunsilewseneuuivdesdls” wmnnelduifauise
valvimawyieanvunesenles
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wianallgunmsdminuasanenssunmansivdeuamauiAntnIuguns udliRaUsene
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3 AYMINEIIIEAMYNITUNTNTIVAOUNTHEI 11951 2(2).

* AQVANEIIMEANENTIINIIATINEBUNTHBY WIMTT 35.

%6 AYMINEIEAMYNITUNTNTITAOUNITNBI 11951 36.

T AQMANEINIMYANENTIINIIATINEBUNTHRY W1MTT 37.

38 AOMUNEIEAMYNIINNINTITAOUNI TR 11051 37(2),(3).
* AQVANEIIMEANENTTINIATINEBUNTHRY W1MTT 27.

0 AMINEIITEAMYNIINNNTNTITAOUNITHBY 11951 40.

L AQMINEIIIEAMENTINNNINTINEOUN BT 11MT1 141,
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2 YszanangvungTBRansananuey 1y 11ns 260.
3 PO iy
UszaanguuneIsiansananue i ines 261.
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zijﬁ‘u (Keiji soshou hou kisoku) 119151 169.
“ YszanangvaneITnsanANNe I Yl 81T 263,
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