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Plain Packaging: Laws and Judgements

Aua-aree Engchanil*
Abstract

The research objective is to study and compare the issue of laws and
judgments of plain packaging’s case in Australia, United Kingdom and France. In
order to understand the plaints and the decisions of these three courts above,
this study has the main point in analyzing the interpretation of plain packaging’s
challenge by the courts. The study also aims to prepare for Thailand to

implement the plain packaging law in the future.

The research found that the courts in these countries considered that the
plain packaging laws do not conflict with their domestic law and the International
agreements’ principles. These principles include: Trademark laws, proportionality,

non-discrimination, property rights and freedom of business

From the above-mentioned research finding, the author suggests that
Thailand as a party of the Framework Convention on Tobacco Control (FCTC),
has the obligation to use its law complying with this convention, the principle of

proportionality, as well as, the non-discrimination.

Keywords: Plain packaging, proportionality, intellectual property, expropriation,
trade mark

: Faculty of Law, Chulalongkorn University, e-mail address: aengchanil@gmail.com
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Société JT International SA, Société d'exploitation industrielle des tabacs et des
allumettes, Société Philip Morris  France SA et autres, (2017), para 53) Tu
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\desvinensd 3uAnS Araudisy n1seenuuy ieAnstnsdsldvhnisaansdeuly
og9gndes Ieigniiudulnenavesnguunevesyniuvuissunasiilosliaunsald
Usglovillunsndduvasnuladn

agauasUszmaoaasde TinmanluFesid msfifusenounisenguiles
ImiwdauvesnuldgnizeanngrunsgesyrisvuiisunuAulutuy nsududes
vanefe msfiyanaldundsnslivssloviniensldyarvemindauly uingmnewes
yrisuuusufmuaiissn guaaslufansldanslueiemmenisiuazauaunisians
fuviowdnfusiongu Sgvdeyanadu o llldmlsnienausslomnilag annindauves
FUsEneuNsEngu uazwingrneresymaLuuEsufmusliTaandufouuunEniaei
isudaainAnfeussiivuialuglddwmaidunisiauAuudednsla (Matter No
$409/2011 & $389/2011, (2012), para 181) Fadslatinanuifiuinnansiueisiuiauiin
saganguseimunsmsnsilenanidewsoansunsereaunmiuslaaiguiu 1wy
o1 ansfiwviooimns demaiingunesesyvianuuSeuialdlfbungraneddmeluns
DR AunuisgsTsunldnualy dsdumsiigfiosnanamingmnevesyni
wuuFsuidunisufunindauiissieadsrdeamaumiliiudvemingdu dou
mnefefsedlifuselonivionlsnnningauty 4 (Matter  No  5409/2011 &
$389/2011, (2012), para 169-170) LL@'L{“Jmmasuaa%’giuL%"mmsﬂ’aﬁﬂ%’ngwmwamﬁ"
wuuBsuillfduluifieysslovivesmuies viomnusingranevesyrinuuiFeuazaiiu
edalivszAvinmuazgsiavasuidnyvionaldsunansenuting wiflanssiuighdang
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S409/2011 & S389/2011, (2012), para 143, 148, 296, 300, 306)

Tuvauzfimagauisavsivenandnsesuiodn avslunindaulilvavslaoiinuie
wagsosllmuaunaiuyselevilansisaie BAT, PM, JTI, ITL & Secretary of State for
Health, EWHC 1169, (2016), para 186, 829, 916) nslunswddunislayaeaugn
onidnldlunsdindsiinsdidunsifoguamassurdudulssloviassazussion
wilsludaies nguunensinvheesyviuuuiSsuliissimualidiinaise (substantial
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restrictions) @3 mvesuitmergulumslavslunindau Tnsianziaieaunenisin
Fsmsirinavdssnanldlysidnanslunindaunuuiinua esangilosnidanady
Wweaisesmnensinlagriuynededste (brand name) wadogidn madsldiansan
weludn msdrdnansluninddunelinguunevesyviduvuFou Sghidanudnile 4
ﬁéfaqaiwﬁmmLmuiﬁlml,aﬂsuwgﬂama (BAT, PM, JTI, ITL & Secretary of State for
Health, EWHC 1169, (2016), para 784) LﬁaqmﬂmﬁmﬁwamﬁuwL%EJULfJumﬁ
AuAuNISLY (control  of use)  AlAdunisiuAnanslunindduvesdusznaunis
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Tun3osmungnsidnanluiluvesisvietluliyanail 3 1dUszloviudednsla
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L%éﬂﬁ(BAT, PM, JTI, ITL & Secretary of State for Health, EWHC 1169, (2016), para
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anslunindauvesdszmadiuaaldiunisiusesiflungnamnfddaduiiiouy
Sgosuye M Auseniedvsuysesusaznailos 1789 eg1alsnd wiidnslunsnddu
vidondnnssudvsarlasunisiusedllungunasisefusgsssuyny widvddnanansg
gnirdnldsemgraisesusgloviiansisa (CC., Décision 2015-727 DC, (2016), para
18) AzRAINTTgsTsyRiinuiuIusEneunslug s weuadosvanen i
famadnslunnslifunnuduasesdednsluiniosmunenisiivesnuainyanadiany
nusneresyniuuUsUTignlduddadididumsneliiAnnisuAunssuanslunnday
mufifSasldnam venandnisiinguunsgesymiuvuiFeuimualiiussnaunis
aunsalitedvevesyriunnguuresyildsoly Feulvdsnandwmalviguilanause
LenuendudymiusazBviesanainfuld fuszneunsidlldgnasifindedvslunindau
Tngrumanisuanaiauresyvdnnnslidedve azvieuingmnevosymiuuuiFey
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anglunsndau ﬁlﬁﬂwmmdmgwmaﬁwﬁmaqﬁqﬂénhﬂé’%’mLLa’J’aﬁ’wé’ﬂ?ﬂw'ﬁiuw%’wéau
vosydn uvisglatdvheansuyvesuudiodile esanuntiygiAlungraneddu
3@QLWE)‘UEJ’183’186 LasmLsaamswm%wmuwLi&JULLm giuillduannin
\nSesvsneviedaydnualing o unfiuvieussgineite N ILIALALYYILIUIBS UATe
IrievosymifinsaansausIngoguuiiuvieldnuund ngunaansslenstuduiios
Foulalunisld (conditions d’exercice) 1p3ownen1si Tnsigidudvonniomne
lsvinsaanefeudinadudwesdaianslunindau Wun indesmnonisiusanueg
Femniiuduansy (substance) vosansluiaTesmnemsndadldgnnsznuudedla
(CE. Société JT International SA, Société d'exploitation industrielle des tabacs et
des allumettes, Société Philip Morris France SA et autres, (2017), para 25) nfuuney
SduseaiearesyminvuiiouildnelmAanaidunisiuduanslunindduves
\ATeamInENsveINANAeiEgy wildlesnigsimaneliingrunedidusesdeses
yiuuuBsudumslivsslonilunindduvesenvuneliussloviansisas (Uinteret
général) edpsfinsmatoulumsiuiiunisednslunsndduvesensu (CE. Sociéte
JT International SA, Société d'exploitation industrielle des tabacs et des
allumettes, Société Philip Morris France SA et autres, (2017), para 26)

nanlaeazy anslunindduudazliiunmssuseduszausssssuyguanduang
A¥gannsadafald mnnsdanslddvssanaduluifieusslowianssng ngrane
geyvauvuEsuivuanginamideuly “nsld”  anslunindauvesionvu iflesan
audyviaidududiliund WeuilnaudneliAndunseseaunm f3sdeudnduly
FuziifesuaguamUszvy nganevesysuuuiseuiaduniduedediensgldiie
fudunsmunisiasuasisugy winguasvesyviuuuiisuimuaieulunisly
ningauveenuy wiavsmmingaumnatiya fingugsieeguldanmzidouduives
fanaldunsAunsesuazannsamaetuilviyanai 3 iWanldusslovifnanle luvas

giulalmdnanlduseloviniolasusglonila 9 anninddunislayaiingugsia
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videld nsflosafwosyyinuuBsuiuaiamlunsssnoufanislédnisiiansaniag
psfnInaIMsTeIaMIIIINInTuar s Saea fail
MnAimnwesmaguianveandnsldeiuieieaaiamlunsuszney
Aan19in wsamlunisusznevianisldledniiasamdnvin nsldansluasam
‘UizLﬂwﬂfﬁﬂgﬂﬂgwmaﬁﬁmam WU NQMANENILTt nuseAaanden Ny
guanuarANlasnny LﬁamﬁuaqﬂgwmEJméﬂﬁﬁﬂﬁuwﬁmfﬁaﬁﬁﬂﬁma%'mwsuaq
fusznounis wamlunisUsznavianisiadudndignigsintosnds lnseumiin
wivasnssAmas nndinaniueg fulsyleviassusluiesiifsieanisduases
(BAT, PM, JTI, ITL & Secretary of State for Health, EWHC 1169, (2016), para 862)
magsdusuingmnevesyvisuvuEeuldlfnuiudnslunsndauvesiussnounseigu
dosndhmneresnguansatiuidomnisauaumsld (control of use) Fannssaiin
nslfiadeasnenisiniglinguunesosyriuuuiieulilidmansenule q dendu
gsfiaeguanlianansadniiugsiaveswmusisluld (BAT, PM, JTI, ITL & Secretary of
State for Health, EWHC 1169, (2016), para 787) AageieansIue1adnsdenansan
InsdavihwesyvdnuuBsuliidunisasdaeiamwlunsuszneufisnisusiedsla
Tuvaziferfumsilosafinguanegesyniuuuidouinsenuiaiainlunis
UsgnaviansldifntuiivssmanSaaadae nande fFedldfussduiingmunoyos
ysuvussuldasnadestuiadanlunisuszneviansdslasunisduaseslussiu
$g59IUYeY ANERaINTTEsTTuYalafiansaUssiudana wddtadeinsgenadanin
i mwlumsuszneufanisld meldndnnisinissiiadviadnnaisesseudae
wanaluFosselowiassas (Uinteret general) wazsinmilddadauseingussasd
suaal,'%iaqﬁmuam (CC., Décision 2015-727 DC, (2016), para 18) Slefiaszvids
wAnAusionguaznuindududiidsanssnusiequam smsnisauaududUszam
FananFafinnusudu fafunsiissiomnislifiuviendndasioguanauannsolunis
Tawandeansiulssrvulagsiiutosmanisdainguanesgesymiuuuiouiaduds
$555suyndusenliigeenuininisiienansenusednslunindaunaziadnmlunis
Usgneufanisvesenauls %qumﬁ’iyzﬁmuL'%iaami%’mvi’wamm%"muSEJU‘T‘Ilﬁiﬁﬁmms
wARvS TN IEALAMENGU IRsnsluTesresyvdtuuiieuTaiilinsenudelatam
TunsuszneuAansludnuagiAunailddadau (CC, Decision 2015-727 DC, (2016),
para 21)
uenniingraneadusesdesasyriuuuidsuduainimlunisusenoufanis
Aldgnilesluimaunasesgeanvosussmaniamade Tnoffloslddrsdsmusenaans
uyweularnaiios TudinginsAniduiiugiuvesannimglsy Famdnnsiia 2 Bowig
Susenainmlunsussnauiianis ludesiimaunasesgeanldfininuit ngranedidy
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seudesasyninuuiisuinseynnliiuszneunislidedveuuresyndseluls
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nnuaneatiuiflild “w”  fussneunissBnuiernedudiengu i q ddeifaadld
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3. unasuuazdatauauue (Conclusion and Recommendation)

MnffinwvesmaluUszimaiinisilesnfngmunevesyvduvusunuin
nopaneaanadlidansandatunguunenelulseiAwas TannasEnINUsEInALADENS
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AUATONINVBINTNIFUN1 Ty widennassenInslseimamuaniiaruiidesniiu
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Auwsiagsla

(3 eodlsAd uifgazdraiesniseanngmineileAuAsesquAINYDS
USSU9U 11U NIATINGVLNETeIUMILUUTOU uiisiesnseniindandnnisdifnisien
Hadulumsigsssuy leun wdnnsldidonufdinazvdnmnulddadiu desann
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Tussaua launiifnguszasdfiegluveuivnnisduasesquaimvesusssivu lu
yauziieriusedlifiyanamelinistduldngmnevesyviuuuiEeuiignidenujifesns
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