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Abstract

The right of publicity is rooted in the right of privacy or the right to be left
alone. Publicity rights aim to protect an individual from other people using the
individual’s likeness or persona without consent. Celebrities such as athletes,
performers, or singers should have the right to protect their identities from those
who would use their persona and fame for commercial purposes. Today’s
videogame technology allows game developers to create avatars by using the
likenesses or personas of celebrities in the videogame’s content. Players are able to
be their favorite real-life avatars in the game. This is not yet the case in Thailand.
This paper studies the decision of a U.S. court regarding the right of publicity in the
area of videogames. The case promulgates transformative use test to be used as
one of the balancing tests between the right of publicity and First Amendment

freedom of expression under the Constitution.

AdnAny:  Ansluveides, Falewny, nsllagudeusUing

Keywords: right of publicity, videogame, transformative use test
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1. UNUN

luUssiaansgoing gaamnssuialenuadieselailudiviuuinuidszme
an3goiIsn U A.A.2017 @unAY Entertainment Software Association (ESA) Faduauan
Aerfugsianeufiamesuazifleinuesussimaanigeruinsisaudoya 1Avafu
noAnIIUYeUTInAY WS AuAsgramnssIAlawnuUsEInAansgeliniegdaulaiy
Tud a.a. 2016 fuslaavneuiiudadlddreifsrfuialenuuinis 30.4 Wuduneaansd
ansy waduAdfleiny (Content) 24.5 Wuduasaanianss Ardosileny (Hardware)
3.7 Wuduneaaniansy uazAngunsaliaSuiaiosiflewny (Accessories, including VR %3e
Virtual Reality” - gunsaiuiuansild) 2.2 uduneaansansy Uszianveinleinuiiiauls
%alﬂmnﬁqml,ﬂuﬁw,ﬂm Shooter $o8az 27.5 tnu Action 3888z 22.5 1y Role-playing
Joway 12.9 inufn Sesar 11.7 1N Adventure Faway 7.8 inusiad So8ag 5.8 NUIIUNY
Yova 4.3 Inuuvssn Fevar 3.3 nuUszLandu fevay 4.1° waziieauinfosas 65 v
tuluussmaanszenini asfinuluthudmau 1 au wuddlenudulsed 3 daluwmide
wnnindudedunv fevas 67 vesthululsemaansgomindounsaifiannsaauiale
wnoglutihn’ Amilsivinlididuiflenuteiflenuundudennanneluladiifaundy
sruuMLan waznmninilavedidlewnulasumsiaunlaionass ginuniflownslaun
londnwal (identity) vosyanaiiidoides 1wy dniwn dnnsides nietniesaliteyaves
yaratuluAlewny wu dilunth 823 daugs dndn ¥ims waganuansaaniziives
yarasudulendnuaivesyanatiug u1adaiaazas (avatar) ilvvazidung fidu
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"Entertainment Software Association, 2017 Sales Demographic and Usage Data: Essential
Facts About The Computer and Video Game Industry [Online], available URL: http:// www.
theesa.com/wp-content/themes/esa/assets/EF2017 Design_FinalDigital.pdf, 2017 (August, 29).

Ibid.

3 .

Ibid.

“Ibid.

’Ibid.
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wazszezIalumamsaiuduimuialewnuiiiendnyalvesyananivededlUldgeud
wsanlunisuansesnundusnulilsngreaisisuzwaznidsslovunisndadann
Awansalunisldiendnvalvesyaradiiivedsanusuldiluiasasluiflonuluizesd
Uszinalvedilifiiintulaensaudlulszmaansgousnidafmintusaiwasdiiuiniaes
mavsewAansgenisnIddullauleegvaneisaieiu wivnanuivefnuiainudnnis
Idendnualvesyaralasdsugulninaaussmaanigawsnnianusuldiuaaninessiu

AleLny
2. Useimranigatusng

2.1 gnzluaududiuda
ﬁw'ﬁiu%atﬁmﬁuﬁﬂﬂgmmmﬂﬁw'ﬁiummLﬂudauéh (right of privacy) &4
yanedsdnafiazagaua it (ight to be let alone) mufuRinaintuidiedidudeliin
anudemelnonisnsudennuidudiusivesyanadu ansluanududiusiigadiie
wnuannguIneagiiialul A.A.1890 Samuel D. Warren wag Louis D. Brandeis W
Auiuinyaeagoniansfazuniesmuesannisinavesbuluaududuivesy
yanageuilansiazauausziuazsuLurestoyadiufiezUninesodsny uananil

“lopu wursuny, “Ansludeldus,” UIAINTAINTAT 16, 64 (2547): 102.

'Reshma Amin, “A Comparative Analysis of California's Right of Publicity and the United
Kingdom's Approach to the Protection of Celebrities: Where Are They Better Protected,” Case
Western Reserve Journal of Law, Technology & the Internet 1, 2 (2010): 97.
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1. Mssumurseunsnuesaudulawsoruluegdiuiivesunng
2. Mmydamedomaaseiunduansvesnnududiudiivesynatianssas
3. mshbiypeaideudedodesradenulugaanliiluniugis
% vy =) (% A 6 1 M Yo 9
4. msdngenlivensednvurvesyanaienaUselevidiunulaglilasuaygyn
asRUsznavandausniuludiiinerdesivansluanudusgdiudinesynna
wiosAUsznaudegaiailuisesiinertesivdnsludodesvesunnaiianisalasunis
1% = Y 3 1Y) 19 vy o VY
AuaTeslureranunsoanyurvesunnalu wazdesdulilvgduiluldlaelilasy
10 k% Qg{ 6 . . a 1 I 1 1 q"q‘
augn  ludell Mans19158 Melville  Nimmer a5une1 yaaannauldlyudyanaid
Fodudaudansludeidesvesnuazaununseniselaaindsiiyanalaaineuunain
U 11 o 44 = v ! a a 1 U YA Al
WIUTewIeY  susandliiiuilownnasvedvsliuanuludiudivesynaaiudnglu
Faidoauiosnindnsluanuludiudiefquasesanuiduegdiudivesynna unandlu
YoLFe939AUATRIN NN YAIvRIYAAANDAE1SITMY kazliiauduaTeaiiveLdesuas
yaAasssuaLiissldusssunigiivedssdougnuaisinussleviannienansalvenu
UINNIYANATITUAT

2.2 99AUsznaUvasansludeides
avsluanududiudildlasunisUyaalilungmnessninsssinavessdnis
4 1 1 1 1 ¥ a al LY 6a d‘ d‘ U ¥ 12
nsentan wuldusngegluanunnasinmednsluninddunelayarnneitunisd

®Samuel D. Warren and Louis D. Brandeis, “The Right of Privacy,” Harvard Law Review 4
(1890): 193, 206, 215-216.

QWilLiam L. Prosser, “Privacy,” California Law Review 48, 3 (1960): 389.

“Ibid., p. 406.

"Nimmer, M. B., “The Right of Publicity,” Law and Contemporary Problems 19 (1954):
216.

12ElianaTorres, “The Celebrity Behind the Brand International Protection of the Right of
Publicity,” Pace Intellectual Property, Sports & Entertainment Law Forum 6 (2016): 118.



wilulszmaanszelndnd ansludedssldfumstydalunguinsvesusassy uasds
ﬁ’igaj’aa&ﬂuﬂgwmUﬂaﬂﬁ’umsmiﬂ%’uﬁlﬂLﬁuﬁii:u (The Restatement (Third) of Unfair
Competition) 3151 46 13esnsimungaAnIansalulendnvaivesyana: anslu
Fordvain fladsldsulselovimandudaniendnuaivesynnalaglildueygnlildds
fo tondnual dnviue viiedsfianunsnszyliinduyarsaududendianufin'

Tudsewransgoin msilesafivelandiiertuaniludedoaiu Tanddes
wandlrnafiufionisnssyiesduasinasuosdusznauiia 4 Usems dall

2.2.1 dmslddnuarvesyana (Use of Plaintiff’s identity)

Snwagresyanatueuivatsauming usazuassaliaumanglill

willouiu Wy 1asy California Mvueeglu California Civil Code 11951 3344 (a) 1t
ANMUMINYYRIAN YL (identity)  IMMUYTIUDS %aﬁuamﬂﬂa WFHes gUlan sUam wse
ndnuaiineg lidnazeguuddlag wiedud wiouinns uenaindinem 3344 () &
fvuninyaralndeguduazdditevesyana dee sulan sUaw videtendnuaisiieg laiin
aeguuslag vidoaud ieuinms InsummanauBusevasyanaiiy wiomnunsd
fonflildsumnnBusenngunasessendimusuindeaudevefiinduresyanatign
Wnenanualluly

F. Jay Dougherty, “Foreword: The Right of Publicity-Towards a Comparative and
International Perspective,” Loyola of Los Angeles Entertainment Law Review 18 (1998): 423.

"“The Restatement (Third) of Unfair Competition§46 “Appropriation Of The Commercial
Value Of A Person’s Identity: The Right Of Publicity. One who appropriates the commercial value
of a person’s identity by using without consent the person’s name, likeness, or other indicia of
identity for purposes of trade is subject to liability for the relief appropriate under the rules
stated in § § 48 and 49”.

“Hilton v. Hallmark Cards, 599 F.3d 894, 909 (9th Cir. 2010).

“California Civil Code Section 3344 (a) “Any person who knowingly uses another's
name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise,
or goods, or for purposes of advertising or selling, or soliciting purchases of, products,
merchandise, goods or services, without such person's prior consent, or, in the case of a minor,
the prior consent of his parent or legal guardian, shall be liable for any damages sustained by

the person or persons injured as a result thereof”.
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uasy Indiana lvAuvangvesdnyae (personality) Tu Indiana Code
1M1 32-36-1-6 fvualviTInEs Amane imsiilaneiu nsiadeuln wazdmaiiiaun
YosyARaY |
2.2.2 SasilgpuszasiiiieldFulselovinemdad (For the commerdial
advantage of the defendant)
asRUsznaudeiideudnadmandn snasezdedddnsludodomedand
Tumendvdvesdnas wumsldtevdegunmueslandlaglailisueyanludufvesiag
Wenaussleviivasdiasrieien
2.2.3 lagusAannaudugenveslannd (Without consent of the plaintiff)
nslvnuBusenvestaniiuenalsvaremaduinduaiednualsnus
wsnviludyareugnlildans nislddnvauzvesyanalaeldlisuaususausindnisly
Auansnsndedyaitldduaunnlice
2.2.4 Tunsfigdamanoanudemefisuianduduld (n the manner that
causes monetary harm)"
landazdesuanslirialiuil n1snsevinvesdasasienudenenn
Tanffusiu Wldadsmuidemeulandludeweddala nsiuwsnduduionnasin
Mnanudemeannsgnidnuaelulduasinaslinauseloviminls

2.3 gusludeidosanansaloufuld
Tud a.6.1953 (Wuthananfignamnssumunnuidlulssmaanigolnsniids
lasuanudeumudiuiniuates magnssainia 2 vesUsemaansgowsnilaitadend
fiorananindugaiusuvesdvsludeidedliluaf Haelan Laboratories, Inc. v. Topps
Chewing Gum, Inc.”

YIndiana Code Title 32.Property IN CODE § 32-36-1-6. As used in this chapter, “personality”
means a living or deceased natural person whose: (1) name; (2) voice; (3) signature; (4)
photograph;(5) image; (6) likeness;(7) distinctive appearance;(8) gesture; or (9) mannerisms; has
commercial value, whether or not the person uses or authorizes the use of the person's rights of
publicity for a commercial purpose during the person's lifetime.

“Marc Edelman, “Closing the “Free Speech” Loophole: The Case for Protecting College
Athletes’ Publicity Rights in Commercial Video Games,” Florida Law Review 65 (2013): 560.

19Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 1953).
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ImnﬁLﬂuU%ﬁm‘i’mmwmﬂN%ﬂﬁ’]é’ﬁngﬂﬁwﬁLéuLuauaaiu major league #ae
aulneiidonnasin flauvavoaazliavsudifiosfideunlandiiezldsunmeuesdiauuavea
fugudmnndSafitandiieensivine 1ué’zgzgflaufgmiw’m1wﬁﬁuﬁLéuLuauaaﬁu
Q’Ldu%lﬂé’%’uauiyﬂmiﬁvhé@mﬁw%ﬁwmmJ%"qguuaﬂmﬂIﬁmﬁ Tuagduuindming
vARSatuAeiuland Suasdngefiduivavoasdnvarsauivindyaniulandlild
sUnm SuldiundudUssiamm$asunmiinuaueaividyaniulandunes fududivannsdss
yesday :nMsnTzvivesiuay vilimeldvesuidnlandanasdminedudvannids
AUTUATMELAUUAURAAARIRIN 973,000 Aoaasansy tul A.m.1951  nde 731,000
neaafanss 1l a.a.1952" landdailessiasin Snasasinaviveslandiieadeaiu
dyanigiauvavealdliansusifiosidelunsldsuamvesiduuaveaunland suae
siodin Ansluanuiudiuivestinivaveausazautiulionafiaslouliunfuld nandn
ﬁwﬁﬁmwﬁiwﬁﬁ’ﬁuQLduwauaaiaﬂﬁzim%Jwé?m (property) #iaslouls $naeFsanunsald
sUnmwesiauuaueatuauivndSavesduagle

MagNsIaNNIA 2 lagvinugiininw Jerome Frank 3ladein yanadeuiddnsly
Fordodlusunmvesnu Wy Ansilazeyaalunsnansunwvesnuungdu Suduansiuen
ponunnansluanududiui yaranideidesdonldiunansznumnlaléfunanouumu
mﬂmiaigigwmiﬁiwmgﬂmwiuﬁﬁi'N6] wiu vbiusnglunisdeiiun vusoleeans wiasalla
fiu waransludeideadon Judvsvesyanalunsvialailvgduldsunmls” ediduua
vealavhdyaeugnlilddnsusiiisadinelugunmunlandue TandZsanusafiasing
Fnaglilildsunmvesiiduvaveaiiindygilifulandluldiuaudvesdnaslsan
Aadadefnanannsofauldiansluleidewssyaraaiunsofiazeyaaligauldls
Aldsueynmdeniansiginalallviyrraduldavsalasuounnld

Mnddnnwedtiiugaiuiuredviluiedesdimaansgonsnilduduenty
Fadoiduadiusn wazdeulunenduiofideitansefiunndrsldarnifudnaliaia
3

ansgosnenannsidededneglsiudunisldiendnualvesyaraudndunisnsznu

43

anslureidsasynnaiiy

%), Gordon Hylton, “Baseball Cards and the Birth of the Right of Publicity: The Curious
Case of Haelan Laboratories v. Topps Chewing Gum,” Marquette Sports Law Review 12 (2001):
283-284.

21HaeLan Laboratories, Inc. v. Topps Chewing Gum, Inc, supra note 19, 868.
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2.4 msldiendnuaivasyanalneiufeugdln
2.4.1 AR Comedy Ill Productions v. Gary Saderup, Inc.

TuAd Comedy Il Productions v. Gary Saderup, Inc.”’ ANRENFNUDY
ua3y California IéAdadeavsludedssiundn First Amendment v3eavnslunisuanioon
Tusgsssuyguesanigeiwini landReusende Comedy Il Productions lédnsuesiiy
Tnuanimanie The Three Stooges $uaefe Gary Saderup WazUI®¥W Gary Saderup, Inc.
UszneuAamsiigafunisneaimdinuansiaeduiilaa (Charcoal) landflosindasndn
uazanedoiusiiu (lithographs and t-shirts) dsldgUnmitdidnuavesiiunan The Three
Stooges

ARfiUszULsNIiFnalliadedn California Civil Code 1131 3344 (a)
AsouAguieNsldanvuzAuYasfiunan The Three Stooges wsald 411881931 NgMue
voawady California Usuldfumslawanvidonisliauaduayududiibgu usdefiusii
vossaslildlddmiunslavavienisldnruaivayududvedans Suasdmiieide
FunfuiAnnn1sanmiiunan The Three Stooges seflilouaziinvruossnasios
i California Civil Code nmsn 3344 (a) dufiaumudadnushusuldfuyaeaiilélng
Usimannslaueygrlunslidnuazvesyanasiuiiste 1@os sunm ldd1ezeguunio
ogflududn vidomslawan vidomssmie dudiiug widuasagldldldielavanaud u
dednaeltdnunrvesiiunan The Three Stooges Tnglailéifuoyannlunsdiminedudn
vosdnasudn Judunmsnsenuansluiedosvedland

Uszifiufians nmsnszvirvesdnaidunisldiainiwlunisuansonnds
fuualilu First amendment voe5g5330yYa 3okl wWiud Suasfiaamlunisuansean
MW First amendment 833§533uyey uiavsludoidsaduanimaasugia (economic
right) agnanils Falaildlianivosynaalunsifuies (ight of censorship) udiduavnslu
nstlestuilifinisihdedesesyanalulilaglildsuoygn™ nsiidnasindnuuzuos
fluman The Three Stooges TUlddulailinsuansoonatheiiiadan uidumslddnvas
vosyaralaelalasuayan

Jszifiugaing suamfusifiuuudedavesinasfunisutasuly
sUuuudunselil maifisumsnsgiwesdiaedundnmslindusssu (fair use) lunguane

22Comeoly Il Productions v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001).
23
Ibid.
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AvAndihazdesdimaasugiuuuresnuiisiasldaiatumn viodumafiududdid
lueudug nanidndenils uressiasadesdineasuglanauinvedland vied
39n91m&n Transformative test Lilpsanansludeideamiedvansanusduasesuiiin
MINN15a59ATIFRIBLTIIuTEIYARaTias19asIATY mnaulnaifisasldadetud
asdUsznavfiadradulminnmnuiuug weinwlunisuansesn First amendment 78
%’gﬁiiuufgsiamﬁmeamﬂﬂ’h?m%iu%al,?{wuamﬂﬂa nsnagyiuesyanaThitendnuaived
yaraifidoidsanuiudsusulnidenliifuniansenuansludeidssosyanatu
uananiimadadfiuia Foafiansnnsnsesinvesdnasysszasdmiilsanndedsaves
yaranieli mneuvesdnagliléyjaszasdifionisnsiudinisilandsnsinanslu
Foidodandldfunsnsgnunssiteudonliifintu wininifeadestumanisdudaiae
ndulufndeuladeusniudsnaninndisuwlasnntonidiods Wuiud maiiui
Msfisnasaandiunan The Three Stooges asuudeRuiiuressaslnenisasnidon
dnwazvesiiumandanailaglalliinisidsusUlnivesiiunan The Three Stooges Ty
aﬂ‘l?}iuu’e)‘uﬂ’]iﬂid/l’]”umﬁ]’]LaEJL‘U‘LlﬂWiLLa’NW]UiuIEJ“Uu?\]’]ﬂ‘USLﬂENGUSWIZLIG]aﬂ The Three
Stooges LLa’J
2.4.2 AR Winter v. DC Comics

Tumd Winter v. DC Comics fnagaanisia California léidadendnnns
Tlaedsusulnifunisienifguiifidonilasldiondnuaivesyanauniufazas
foufiavidlunftiintulugaed a.a1990 Uidmsimenaavdsdonidgudedn Jonah Hex &
e 5 18 Tnglusiuay 2 ey ﬁéﬁazmﬂiﬂﬂgiuﬁ?ﬂﬁadﬂ Johnny Autumn &y Edgar
Autumnn 1 Huiitfestiu fazasdenanidnvaraieau asmuey faue1 Tunih@a uawdl
viluflaaniuiuuandunauazasminnsigs landdefitenszna Winter 3991 Johnny
Winter wag Edear Winter LHutinaunifidoideandy Texas fitfossansnuiidnuasfu
auilon (Albino) wag Johnny Winter aasmsnnnssgeegidulsydn landflasdianinlide
wazanvauzimwedanilaglilasuoyginneld California Civil Code 119151 3344 (a)
fesndaesilaldde Johnny Autumn way Edgar Autumn witedngaliigenumilsde
mfpuvesdasifoinfazaslunivdeniiguidulond wisdenifguianandeinliland

24Comeoly Il Productions v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001).
®Winter v. DC Comics 69 P.3d 473 (Cal. 2003).
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Huyaead Tan dvann $2578 uasseuauzuus Sieesedi uildensguvesduay
Jumslddnuargusswedandlasidsusulvl

aRtUsIAuTimadeidadufie msnsyiwesdanifunsldlaeasy
sUlmin3ely Aageanudis California  1iu31 ns3tadeUszinudinandfeaiansundn
Snwngvesyanaifdedesiuiuiagivannuduatuildvszneviuniels vionns
Bouwuuyanafitdoidendudiulsznouuasesdusznevvasuiiadrstundels uay
SnunizveayarafiideidedldgniudsusUivdduduauddsuaglddnarhiuaieanni
odudnunrTesyanaiindoideaielal wuindidavsludeidesegiu Ansilaly right of

- Y w

censorship witfudnsiaiugduainnisuarsndselovilumaasugiaiiAnanieides
yaralaenslide des Uaw dnvazieiu viednuazvime™ nilsdensguuesdiasi
farAs Johnny Autumn wag Edgar Autumn Lilazefeanumuyaadlaninniu wAdnwue
vaslanAfiufissdruusznevegrmidlunuvesdnasiliifuiazaslunisdoniiou
dhazasiulallivilfeldvedantanas imssmnurumasedandfesmsatuayuudi
voslanrndldundondsdonisguuesiias madufiuin uiluansoonundulisnduasios
\Humsdoideu dead mslranuiiumsdany sieluguiuule uioudiuansoonunazdosd
mMswasugUlnd msiisnasneiazasnsgulaeiinisainaassd Johnny Autumn uaw
Edgar Autumn TugUuuuvesstasudrsuaziiulinnmsnaludnuuzedeau almueu i
wsie12 Tunthdn Tvisauiansuiufuuandunauazaumnnmssgs suaghildlisuamues
Tandlngnsslusiazaniu’ wivdonifguvesdnasdenldiunisdunsosneainmlunis
wansoonuazlallinsenuavsludodeswedand

Mnafteiuasiulfmaamiseinlinmanifsafunsldiondnual
vasynnaiiazdesinisldlneiudsusdimi ndnfoavdeslilfunisfnaongudnual
londnwal viednunrresyanalaensd wiazdeslinsuudsy udu ldneasondun
dududluanniendnuaivesyanatiug Fwsdudededueiadimanuiulasende
Joidosvasyanaduy

“Winter v. DC Comics 69 P.3d 473 (Cal. 2003).
bid
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3. annngadasiunsidiandnualvasunaaluinlany

3.1 AR Pesina v. Midway Manufacturing Co.

#f1a District Court for the Northern District of Illinois, Eastern Division
Aaduad Pesina v. Midway Manufacturing Co.”” wia¥uii 9 $unau a.f.1996 Tandde
Daneil Pesina \utin@auznssed fesduas uSen Midway Manufacturing Company
USHN Williams Electronics Games, Inc. U3%% Nintendo of America, Inc. UT# Sega of
America, Inc. uazUS®¥™M and Acclaim Entertainment, Inc. fitduuSemasiswazsving
alesnu Mortal Kombatiaz Mortal Kombat Il $aeiduidrvesdvdnsimenudinainds
oglusuuuuvesnudveenmisguaziedesinlanuauiiviulul a.m 1991 s A.m.1993
Fuagdnslandlnduiegrsdmsumazasiuinlonudiay Sastuiinviiniswesdand
wazinmasrenfiames dnimunidleinuvesinaslildgussimadandsanduin
nseasulmuardnvarvedaniudaiiaduiiazasie Johny Cage ludRlownuvsaesnia
yosdiae landflesdnaslutszifiuniadn Saetguam dnvae wazvimsweslandluld
Taglaildsuougn mauiuin msilandflorisievaziindnsludedowesdandiy land
Fosuandlifunouinendnuaiveslandiuduiivndundiduiflemny™ mafinnsu
weuMANgIUTesTLasMIAle T Lastuiiniimsvedandlifeuiidnasaztinndauuas
addflownuuds wWiudn Suaslddsuiimenisiedeulmuazidsunimvedlandneu
i lldluAdTeiny™ Saedauanddimaiiiuii fiduiny Mortal  Kombatiaz  Mortal
Kombat Il §ifigs 6% 210912 306 QLduﬁLﬁﬂf\]’jﬂﬁmﬁﬁa Frazaste Johny Cage™
wuiudsnaeidildasinansluiedewedand

®pesina v. Midway Manufacturing Co., 948 F. Supp. 40 (N.D. Ill. 1996).

Ibid.

“Ioid.

*'Gerald O. Sweeney Jr, and John T. Williams, “Mortal Kombat: The Impact of Digital
Technology on the Rights of Studios and Actors to Images and Derivative Works,” Minnesota
Intellectual Property Review 3 (2002): 103.

32Pesina v. Midway Manufacturing Co., supra note 28, 42.
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3.2 Af Kirby v. Sega of America, Inc.

#ina Court of Appeal of California, Second District, Division Eight 3tjadenf
Kirby v. Sega of America, Inc.”> \ileTuil 25 fuenew a.a. 2006 Tandde Keirin Kirby 1y
1nSes Wnuane wazdnesnuuu tAsUR181791 Lady Miss Kier wagdaduiinsoad1ie Deee-
Lite Falg3umnufenlutaafuganassuil 90 fiwasiiddnannlugatufe Groove is in the
Heart l&3umslinvasiianluros MTV uagingluilansednuvuzisuvoslaniiagusei
Fresouvinduiin guinenideiag Wediinsudanaindlad Funky  nselusmsades
daines vnudunssuy vudovsiifuauviesidnusialafined azmnenszidniddn G
fivimenisduuun Groove VilvinuiAnmileusglutrdil uarlumas Groove is in the
Heart Tanrdayndfigilaazandilein ooh la ™ d1iasfe UT$M Sega of America 1u
H3ndminedialenudtudeinin Space Channel 5 inufananignitaunlag Takashi Yuda
0l A 1997 F A 1999 fazasdnveanuiifuind1idod Ulala waedivssloniiya
fAnUinlunuit ooh la la landflesindasazilinansludeidoseslandlnothsudnuas
yodlanilulgluinlewny Space Channel 5 Tnglilasueaumn

Jlewnu Space Channel 5 1HuBessniidasanmnisalunmssui 25 i
avasudnde tndm Wundamie Ulala dsinaganiiives 5 auderindduviast nsslusedy
augeiiosn musesvindufin nudvuy Seian 5 Aeeguunthen azweloviufinGu Tay
A3A9vee Ulala Fesludrsanissnsuvesaideuuulanuyed wagldtudsdsdluiiedou
wazarseadinswulinssiuimneveshensednn mndiauinlanaglinzuuuuaziiuniu
#1499 aulURasugave aziaerudien Space Michael dagnaindlsifiaumuiusvinasieoy
Michael Jackson @sl¥euaaliliideuayldsuasinlunui”

Tumsfinsanuesmatiunelanduin Takashi Yuda inanuindiazasiu
oo Ulala 1naindeniundudn Urara wasBeulmdunwdsnguliiedusonis
poNdes uazfarasienanaisnnmiguduulildldsnuaslond Snvazvimdunudy
fazas Ulala asedioulmld 6 wuu @o Tu e 418 4 uih uaends imsniagusenuuting
NahokoNezu 18utinidusndgitu Tas NahokoNezu Lifdnlandsnneu NahokoNezu uand
MNNSIAULAT Takashi Yuda Tudinddleviwmulildluing Space Channel 5 d@nsulnag

33Kirby v. Sega of America, Inc., 50 Cal.Rptr.3d 607 (2006).
34

Ibid.
“Ibid.
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Alunuiufo Mexican Flyer usidlae Ken Woodman Tudl a.¢1.1960 @sliiiiendamise
$rsfsnumvoslaniniens Deee-Lite™

A1aLiudn California Civil Code 11951 3344 (a) nsldlendnwalueyana
medanisldninvesyanadu lunisdaiuinssnitanisadisassdialonufuansly
Fouduetiu aafiansannoud Flewnuduladassdiiainmwlunsuanssanyidoll tiudn
avsiatnnlunisuansoaniunsouaquliiiazuansoanlnemadou uiewn uieuansonn
Tuguanuausdnsenunmeuns Wuierfuiflenuidedumsuanseenunfunusgmia
Wufafuaulseiusesnedu’ Ileinudaduddildiunsiuasesendniadnwlunns
IEALEN

aRTUsTudeulimalfiadedn msfisuasaiiaiagas Ulala duduns
anifinavsludeideslandnioly Wiud1 Ulala liildaenideusudnualveslandulaenss
iesandmnuuandnsfulusiazidonitu Ulala gnassmeneuinmefiliiianuasd
auengs werundngruvesduasilaléin Ulala aranannmigudiu uenanivssuuves

Y Y]

i ¢ a s ' = = a '
Wjagﬂiaﬂuﬁ]ﬂmqﬂ‘ﬂqﬂi‘ﬂmﬂ WIQWﬂNVf@WUWiQNN el Ulala dNSINULAYY Wagdd@IURg
d' o w A

M AgyAeanveunutudasseglueinagaaneiduouian uinisusinieveslandiiy
Wugal A.a.1960 waglivsingingunimvedlandesiieadesiveiniaudedidla viaile

]
a ]

NITAUIIINVIININTHHUBED WU Y LAUVD9 Ulala TN1SLAUAI8LUY 91 haziia N
witlauluAnlomwasvadlans WeRa1suIfInaiLalgouwandliiiuin fazas Ulala tudl
d‘ 1 o v v a‘q' d' v < |38I 1o v a 1
nswasuging wagdnagliadeassaddudrluilunulnd lasldddesinnsaninny
Tysiduiinmsdetoniuvisnnumingdy maisuvaniudsusuindainad Winter ud?

<@ 1 [~4 £y} d' ¥ é{ Y M ¥ o [ '3 I3

wWindn Ulala Wuimazasiairadulagimuinuuazlildisudnvalvedandunlilagnse
YR a 39 o & o P M v A a a A &

faruad Comedy Il detudasdsliliazlindnsludedusodann

36Kirby v. Sega of America, Inc., 50 Cal.Rptr.3d 607 (2006).
“Ibid.
“Ibid.
“Ibid.
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3.3 A No Doubt v. Activision Publishing, Inc.

#ina Court of Appeals of California, Second District, Division Four 3tjadenf
No Doubt v. Activision Publishing, Inc.”” fle¥ufl 15 nua1wug a.m.2011 lanifersauns
No Doubt 1Hursaupisondisdnunsuanelan i Gwen Stefani tnfesndjaduiinfosi
Tandvidyaneynalildansluendnualvessnusdfuudtninaeiioldluifloinuves
$ae’ SuasAeusiv Activision Publishing 1uusevnanuazdnsiminedalainuiilan
\Huflarauaziauning Band Hero Taeina Band Hero $mwiitelsannnidn 40 &ruusiusilan
Tunsidunai fausiouaiouduiumuniiifogii warlfnamaamassznauly
nudiauagyinsidendiazas avatar) wudiauaunsadu fefang dnseai vielenaes
fazasursiudufagasfiaiatuainiuauinisldfiegads wivisiazasgnadiouas
DONUUUINIAUASTIITInEYa3s flaudsannsaaiiefazasluluunainiyndnvesinazas
hes wanidonfivzuanduannlag wu aundifidesBandeidewnnde luisassnaud
viousinsziseanauenlanfidonls Tuiny Band Hero Usgneusneimasnnnia 60 iwasdn
ougelifiauusanastuiniedld Tuvazidunudy Weduiusuusiazainldudias
aunsnUandeniiagasdusaransadoniarastiu uanstumaserls Aldfegluiny

Tudyareygralildansuuubifiavie Tandeyyinliduaslide sUlay
P50 W30IMINENISAN warAniTiienfunsnddunalygludflewny Band Hero
uenanillanddseugeliduasldinaswedandsiun 3 wadunusias uazanasiiazyin
n1sangnmuazduiingUlay sudnual sauduendnualvesaun¥ninuns lnedinsdudin
yimns My nnsfes swdudeavestindesi etuiinuazulandusazasluinuiade
Tandfaznmagiunileutunuieuaraunngg No Doubt viela Aeui3dleinu Band Hero
9199 2 dUanah landnsuiannsUandenvessitasasiuifleinuin dmiuas No Doubt
aundin 2 AuazgnUandenlusitudl 7 aundnimdeazgnuandonlusui 9 levandeaudn
diauansnsnidensiazasinfoni1 Gwen Stefani Sodudesfvels dumndnauduannsa
Wnnfeutudosrmds aundnudazaurensauisagnideniaediau waswandluinuiiosnu
wealalifosuszneulusmeaundnaudu vieluuszneufvaudnisauniduluing Tand
Sresnaslalldudsdnunsisurennuillilandniudeu uvenanidlandifisseynyely
Suaslidnuazrensausilandiumassiua 3 asedlanduviiy Welandudslidas

“No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).
41
Ibid.
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131U 9nasFudn Tnagladndnadnaunidudsukuuisaunslandieasisyadn ¥anis
Tnloudulanfiiiowandinasduuenaininasvesdtag landdesnisiidaedionis
Uandorvaiazaslandluiny Band Hero 8an uidnasufiastaesdisinlanduimiay
Mendsnigimunnulaasaiiasasuasnuaiua
lanAdeadaydn uaeldteienuns No Doubt ¥1n1an1suand Lendnualves
au@ninunsiaglildsueugmdunisasdiednsluieidedlandniu California Civil Code
%] dl 42 o | Y1 aa Yo v v o
11931 3344 (a) wartennduy  Iaudegininteny Band Hero losun1sAuasasmenin
= o v v X & 1 aa [ -
winmlunisuanseanidnagliadeassatuun enaiudl Falewns Band Hero Wuaud
waneanutegmilanazlasunisAuasesenaniasanlunisuanseanlinieainau
135n35u8u unsgelsinuaiamlunisuanseenvesdassesinnsanaieindunis
¢ 4 o ¢ 143 a a9 A o & Y v oa a £d
waramUsleviandeidusvedanivsely Wewrndnsluveidustundeiuivdnsy
Wsfuasosmsngdunslygridinumsuindunuiiadn@ssdiuanisaiy 180 wasiu
Fuduamaelninaziauvinvsvesyana Jaides mINda W3eAMAIBIYARATIAY
i U 1 a L3 a U U L3 35 44
wanAgUAUANAIMNINAIYEVTONIUATYININAULNAINENAN BalUBIUARATIY
aRfideynnindateiny Band Hero ldendnualvadlandidunisidesugdlng
= 1 < ! o M v Yo a My v (3 [
w3ali 1w Fuaslidlasedinfiasasienund No Doubt lunulilaasisainland wiriu
Suindnagldiendnualvedandaseensldistuiinniswieulniuazdienin tielas
A519919N 9L 115589 waEldeaTIr09AUAT F1aUIANILERNIIAURTIANALNE AR
' a a & v Y o A a ° Y A A, .
wunudenanlutindeanimiensnun No Doubt 3Ua8819NSaIAG Kirby v. Sega of America,
Inc. 13naeldimazastandduniswdsuulniudaiiiosanaeluialens Band Hero 61
azAslannaziaunun3UIENaUMIERINTILINGRE19BuNas19Ty JarnudwaieUssny 53489
ntueIne uaveugldiauUTsualiouausglunniimusslandldeauanddlugings
= J a . . Y L 35 a (% L4
FIALRUINAR Kirby v. Sega of America, Inc. AazATUNTDY Ulala uugniuasulananial
Tivianua usiluing Band Hero wiidazaslavdezuansnuniagilafiniy Adudurinuns
& 45 4 o v Aa  a A sad o ' ag v oA =
Sen  WuReIfuTInAselanAiveideainnisidununisen anluinuuazdudenlunyi
ibvgauldiazaslaniuananasdunldlamaswedandldliudsusulnivesendnual

“No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).
“Ibid.
“Ibid.
“Ibid.
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2nTManuns No Doubt uananiumsidionanuaing No Doubt uamamnasinee iWunauselevd
NNISANLAYBIAETDLALIAINIIAUAT LANNLNIIEWNUNWAIVDILANALDULEBNN AT LNY
Band Hero iierautduiindeansoaun®ni9aunsland wulwadd annsuilansoa1nmnds
] = Y] & A o | v o 6 aa ° a6
yaunuduisessasainenanuaivasyaraiinaysldieidesvadandluinlenuinay
n13nsyivesTnasIandunmswalvnusyleviannanslutoduauadaniuad

4. UNIAAIZA

4.1 fnsluveidesvasynna

aa = [ Y 1 & 3 A Ao = 1 o
naaNenTuludiagraluunanul aziuldituanailiveidusgougnin

4 o o M Yo = [ ¢ a ¢
Fordusliuaramustlovilaglilasuaygie Wewindunisuaramuselevtinimiaizg
aganils Califonia Civil Code 1051 3344 (a) Mwvuaityaralaieguauazdiliveves
yana dee sUlan sUnm visatendnualingg lddnaveduudde vsedum wieuinig lag
Usenenudugen geulianuiuiindennudemeniiniuvesyanaignitendnuailuld
91nAR Comedy Il Productions v. Gary Saderup, Inc. @nSlutadeadudniniuesvgia
(economic right) a8l Fslilalvansuesyanalunisiduwes (right of censorship) us
& A a U a9 va o A o M yvo 47 a o o
Judnslumsdesiuiilviinsihyeidesvesyanalulilagldlisuougin nsiduasin
anwazuafiunan The Three Stooges TUldHulsilvnsuanseanagraiiasain usidunsly
anwaizvesuaralnglilnsusygauenantdniluvedsdionalowliuniulaluguuures
doyyrougnlildans Suazmiuldain Afl Haelan Laboratories, Inc. v. Topps Chewing
Gum, Inc. wivauLunveIdyyIayInbiltanssiiiisslatuazdeaiinisnmunliliuide
Ldagnanuualnialinsldniuniilasveynie waznaliianisfiesdasnfniuuiiguns

No Doubt v. Activision Publishing, Inc.

4.2 msldendnualvasyanaludaleinuazdesiinislilneasuguln
4.2.1 mslflaedsugulvl
ansludeidsuinainqueavesnuaulavesgidureuludeidusves
yanalayananiaumnesnmindaumsiyaniigsdunsodunuusasussianigainasse

“No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).
47
Ibid.
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I¥a$adususssuoonin uitodssduunusssiifesodonauazussmilunmsainedy
Hetedesenvananiseiutuldluouan wanssaInnndaunedygiinguunesesiu
mMsfuAsosarsALanvesndauns gy usasUssanly’

uiegslsfinnunislfiendnunivesyanatudeulasiundnnsldednadu
ﬁiiﬂuﬂg‘mmaamﬁwé duaziulsainad Comedy Il Productions v. Gary Saderup, Inc.
wiiulsinmalsmengnunnsuuimein mslélaewasusulvsiazsesdinsifiainddniii
Wluendnwalvesyanandaslsilluaamiseloniandedesweslond uifdnasass
w@inlunisuanseanlanenisnnnnin aunan The Three Stooges lnglaliiolazusesnu
vesdasiniy widnasAldlduandimaiiuinfinisasusudnvazisuresiiunanThe
Three Stooges aels Suaeifissuanomnuslovianiedeefiunan The Three Stooges
suwdunisnsgvudnivedland usainad Winter v. DC Comics 3a8azdouandlirnaLiiu
NafisesaitunduinedisusUlninnaussredanduasldlfsrasmanms
Mnaramunlagerdedeidssvesland udndand1uionin nsldlasiasusulng
(transformative use test) InglfhurmnuAnannguangdvdvdizesnisldesradusssu
(fair use)” wdndainaniiunmsduihminssniaainmlunmsuanseanvesyanaldua
flarsassdtuiuansludedesiiyananinazaiidededulifeddidmsaanu e uas
fdming mndunslifeidemesynralasedeiendnunivesyeralagliladiueygn uas
seUsasidevstlordnandudud whadunuiiadduniesinig fidunsuaiom
Usgloviandeidosesynnadu

4.2.2 erudeslsstundnamnureussalunsnseyiuninuduiauans

vdnauveusTaulumsnssyiunnusuliandns (Far use) Tungranedadvs
VoUTEINAANITOIITN JudesniuegrmilwesnsasdedudninumsesvdygRaeans
A.7.1976 (The Copyright Act 1976) 11951 107 nénsananldlduSsudiounuiiadeassd
fudvEluteidoausedndla mnudiUsuifisunuiiasassdlmifunusuiauansiau

19131 107 Amuedn “Wiasliimmuenuinng 106 uag 106 (a) vanAuyey

Doy

5550TUNNTNTLINLANUDULAVENT FIUDINSLITUBUTAvANS IAevId N luTunnuse
dudunnideasenisnseyilaedsdulanunnmualiluuinsitug dusuingussasn wu

Clygan e Say, Seudy, nih 105.
ngBenjamin J. Rosenzweig, “A Change of Hart: An Argument Favoring the Transformative
Use Test in Right-of-Publicity Cases,” Suffolk University Law Review 48 (2015): 240.
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A5ATU 3971508 WEUBINY NSaBY (SHUTINTSYINdunudulavansdmsunisialutu

Sou) NsANEIaEITy Feanisnserimaniliidunisaziindvans Tunisiansuiiinisid

s
a a a

UBUTIAVANT ALY MENAIUYIUSITUIUNITNTLIILANUIULAVENTUIBlU” AeINaITN

o,

fensdusznou 4 Uszang

1) Fngusrasduardnvaznslinudesiansaniiirodsuliavansluly
ifagusrasdegslsiinisldlunuiiadsassdunndsananuinduiizeaniosasls nnsg
Wsndudstadluanaufnlutg waednslfifonyselovimandvduiol

2) anmvesauduiavans fesfiorwnvinaninvessiuluiiign
ahuassraneenils iunsaisassdanulmishedoyafifiogudnluasisagvielsl

3) Srunazdndlumsldnudowieuieuivnusuiiiansienus
FosinnsanainduiunuLazaunvosusuiiavansiigmiluly Tasfiorsandenisld
aszdfresnuiiietestunusuiivansluninsu

1) wansenuAenanveNuSTAvANS

Tuad Authors Guild v. Google, Inc.” LanAdunquusenimineniisde

JuagfouTEngiia laniflesdn Jagavilindudnslann Men15ARABNIUITIUNTTUVEY

*°17 U.S. Code § 107 - Limitations on exclusive rights: Fair use, “ Notwithstanding the
provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use by
reproduction in copies or phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching (including multiple copies for
classroom use), scholarship, or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use the factors to be considered
shall include—

(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted
work.”

"1 wneg uazneye o3 Inenide, ﬁ'la‘ﬁmsmgwmﬂﬁmaw%‘, fianinda 2 (NaMnIVNUAS:
dtininideyeyay, 2558), wi 134

*’Authors Guild v. Google, Inc. No. 13-4829 (2d Cir. 2015).
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v . . ¥ i « 9 53 1 a
AnLUAT (derivative works) azseadlumandeusy (“changes of form”)” W mulafieny
] A a a ] & A = a o A P
Junwdu msagusliienaidunmeunivsenisuans vsewdsuntiadelmdu e-book
< v 54 = a X v Yo v a a o | 55
Judu damsiasugduilagdeslasuaygnaingmssd@nsidenau
nsndaeyhgmildevedaninlgnsainuiazinlvg ldanuaumdeya
UNdlneTasdnvies alaf U Easen ST AMS atorNUNR aIn1sAUMNLL Wunsld
7 transformative a7 WBIANNKANITAUMIAILAALATLUKLEAIDDNUN IUNAI8AITUTUNE
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vanednuae warva1eteniny Yediudl uiasnihvewmilsdeldrmseteninutiuegials
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Tuduingldaulolumisdeirduiu masndiog1ad1in “nguves Einstein” szuufasuen
vy Y o Y] ! i 1) . . LIS
AR Iusisdenulavientidewnuladowieniu “nauiues Einstein”” daudunis
wWagugUlmlveanisldauduiauansua
Jamindnwugnsidauresitnasdunisuarmusslesunianidive
w3sldl Magnssalnm 2 819Af Castle Rock Entm’t, Inc. v. Carol Pub. Grp., Inc. 13Hadu1n
gaiimavdsugUlununasiassalniunnmilouds anudrdgyvesdadsduavdadovauin
WU 1aglan1zn1sha’an1uselevtiidaniflvdwas §9uln N1551897U917 NSeRvl
9150017989 570D IN15a0LA8U AULTUNITWANMIUTLIEBUN NIV WA LI a8
v ¢ A € 2 & o v aa a £ & v 58
TasuUselerinnanndivd wanlunsldausuilavdnsagnalusssunad

Authors Guild v. Google, Inc. No. 13-4829 (2d Cir. 2015).
54 .
Ibid.
17 U.S. Code § 106.
*Ibid.
*Ibid.
%17 U.S. Code § 106.
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Floinuitasstusensldsndnualvesyaraluiasasnaeduaud transformative 16
andundifissnisdnuuasaniendnuniyanaaieanifuiazaslunuvindudadunns
AnLUAY (derivative works) I@SLﬁuﬂﬂsLﬂﬁaugﬂ (“changes of form”) mwuﬁﬂﬂaqwﬁizﬁﬂﬂﬂ 2
Tunfl Authors Guild v. Google, Inc. 3adeld FagfasriifloinusedldFuamBugeuain
yanafidesmsiendnvallulfideneu
4.2.3 Lﬁaﬂ%’wé’ﬂm{[fﬁmmﬂ?iaugﬂimiﬁ’u’iﬁial,ﬂm nAR Kirby v. Sega of
America, Inc. e No Doubt v. Activision Publishing, Inc. Aziulen nsdlazldwilousiu
msldunmnaadervioasingediedu widunsdiiflownudinisdeuuanendnuel
dnwaizvosyana sUlay wdvimsvesyaranndusnazasluilewny elfiauny
Wisuatlouldauduyaraiinuduveunisaisazasiasenduiendnunivesyanaazied
WasugUlvdlilnilouduyanaiiieldesads mavszimaansgoinsnilafiansan
swazBenvenarAsiasaTy fudy dazas Ulala Tuad Kirby v. Sega of America, Inc.
wagidaduimanainmlunisuansoonmsigfiansauannniansludedes” uwinnld
fagasfitiondnvaliniiouyanatdauds deudosginldiuougnanyanatug e
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