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Abstract

Thailand does not have a specific law on underwater cultural heritage (UCH)
protection. Nevertheless, the Act on Ancient Monuments, Antiques, Objects of Art
and National Museums B.E. 2504 (1961), a general law on cultural heritage in land or
underwater, is applied to protect UCH. Currently, Thailand is considering ratifying the
Convention on the Protection of the Underwater Cultural Heritage 2001 (the
UNESCO Convention). Due to Thailand has no specific law in this matter, Thai’s law
may incompatible or insufficient to implement obligations under the UNESCO
Convention.

This article aims to comparatively study on incompatibility between the
UNESCO Convention and Thai laws. As a result of the study, the author found that
the Act on Ancient Monuments had been promulgated before the UNESCO
Convention was adopted, even it was amended in 1992, some provisions of the Act
on Ancient Monuments are not compatible with the UNESCO Convention such as 1)
the definition of UCH, 2) jurisdiction on UCH protection, 3) ownership of UCH, 4) and

the principle of no commercial exploitation.

Aadgy:  usanmeTmusssulan, sudyniimenisdesiuusannieinusssuleun,
wzs U QAlUTIEaY
Keywords: underwater cultural heritage, the UNESCO convention on the protection of the

underwater cultural heritage, the act on ancient monuments



38 I 8 atui 1

1. Ui

nnuIEsENINUsTaAndaudfysenisdesdunsannisinusssulaun loun
YIENUITEVINIAIINIUNGVINIENELR A.A.1982 (BUFYYINVUIENELE) WazdUHa

o

DU
Idemstestunsanmatamsssuléith a.a.2001 GelufiFeninoudyaigiualn) luvme
iwqaué’mmgwm&mmaﬁ?uiéfﬁmimLﬁEmﬁ’uﬁaqmiﬂaqﬁ’umﬂﬂmﬁmuﬁsﬁﬂﬁﬁﬂagﬁ’w
wilalznnidn esanlusasdudafudoudnuivnarenuiUssma winuadalad
seunnugadsusanmeaussauliifuddn Sntanalulaslunisyaduusanmg
Saussaliiluvazduideldiinswauunne sy nelu 320 1a51 ua 9 AARuAN
Lmqaué’mmgwmaml,a?jaﬁl,ﬁmaaamm’lLﬁ/i']ﬁ'uﬁl,?im%’aqﬁ’umiﬂaqﬁ’ummnmq
Susssuldn Fedimnalddaauuarldifomentes’
siendiomalulaBiieatumsyedulusaieglildgritaun Teamzsmmsaimsdumy
Salumia (RVS Titanic) ?z'fqamagﬂéfﬁmzLaiuizoﬁ’ummﬁﬂ 3,800 winstud) w.a.2528" vl
¢ iweluladtiagiuansoyadussanmsTausssuliiluzalfiiouialon naneUssme
Jesuduinasesunevessanmeausssuldthanntu
unszitesAmsgiualnliuszguuarfniniseydyaenzifsafunsteady

T o

wsanveimusssuldunasedulul a.a.2001 lunisussgununnslunisussaulngandey

[ -

& o 3 v = gy 3 o ¢
ATIN 317 UTeNaumig 35 UINTILATRUINIANLIN I@BN?WQUﬁgﬂQﬂWﬁﬂLW@ﬂiqﬂﬂaLﬂmsm

[

Aafuntnsn1sdesiuusannieinusssuladinazgadesitvesaydyyingnuneneia

audgysinann Fedaidueudygrndnnudrfguazivmuinisnanaalusesnisdeiu

wsannieTausssulaunluvazll Yssmalvedunddissoudygranyssvrvifinne

e

nguuenziaminuy walilaldunfeydyaigwaln dsdu untyafsieg Tuoydyan

1Yodsapon Nitiruchirot, “The Challenges of Underwater Cultural Heritage Protection in
the South China Sea,” China Oceans Law Review 2 (2016): 247-249.

*Sarah Dromgoole, Underwater Cultural Heritage and International Law (Cambridge:
Cambridge University Press, 2003), p. 4.

*Kuen-chen Fu, Essays on International Law of the Sea (Xiamen: Xiamen University
Press, 2004), p. 47.
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Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property
1970), LLazayé’zgiy’quiUdﬁwmmﬁmﬁ'mﬁw%’w&?ﬁumﬁwuﬁsiu A.71.1985 (The European
Convention on Offences relating to Cultural Property 1985) 1udiu usiinauisianana
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“The UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property 1970, Article 1 (e), (k).

"The European Convention on Offences relating to Cultural Property 1985, Appendix II.
Para, 1.

8Zhang Xianglan and Zhu Qiang, “Comments on the Convention on the Protection of
the Underwater Cultural Heritage,” China Oceans Law Review 1 (2006): 451.
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’Ibid., p. 461.
“Ibid., pp. 461-462.
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Ypatrick O’ Keefe, Shipwreck Heritage: A Commentary on the UNESCO Convention
on Underwater Cultural Heritage (Great Britain: Institute of Art and Law, 2002), p. 43.
PnsgsmtnyafAlusaan lusaing AauinquasfifisAumaniuuisni w.a.2504, 11ms1 4.
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13I\/\alaysian National Heritage Act 2005, Section 63 (1).

“Where the Commissioner is of the opinion that any UCH is situated in Malaysian waters
is of cultural heritage significance but less than one hundred years old, he shall advise the
Minister and the Minister may by notice published in the Gazette declare the site or object to
be a UCH.”

“The LOSC, Article 2 (1)2).
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“The LOSC, Article 95.

“The LOSC, Article 96.

Y ucius Calflisch, “Submarine Antiquities and the International Law of the Sea,”
Netherlands Yearbook of International Law 13, 4 (July 2009): 32.

®William Riphagen, “Some reflections on “functional sovereignty”,” Netherlands
Yearbook of International Law 6, 6 (December 1975): 128.

19Sarah Dromgoole and Nicholas Gaskell, “Draft UNESCO Convention on the Protection
of the Underwater Cultural Heritage 1998,” International Journal of Marine and Coastal Law
14, 2 (January 1999): 183-184.

“The 2001 UNESCO Convention, Article 7 (1).

“The 2001 UNESCO Convention, Article 2 (8).

“Consistent with State practice and international law, including the United Nations

Convention on the Law of the Sea, nothing in this Convention shall be interpreted as modifying
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the rules of international law and State practice pertaining to sovereign immunities, nor any
State’s rights with respect to its State vessels and aircraft.”
“The 2001 UNESCO Convention, Article 7 (3).
ZyspmdlneUsmarmuannunsemeiaeanian asiuil 6 AanAL 2509.
*The 2001 UNESCO Convention, art 29.
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®Lucius Calflisch, op. cit., p. 17.

*The LOSC, Article 303 (2).

“In order to control traffic in such objects, the coastal State may, in applying article 33,
presume that their removal from the seabed in the zone referred to in that article without its
approval would result in an infringement within its territory or territorial sea of the laws and
regulations referred to in that article.”

27Sarah Dromgoole, op. cit., p. 34.

“Ibid., p. 250.

“The 2001 UNESCO Convention, Article 8.

“Without prejudice to and in addition to Articles 9 and 10, and in accordance with

Article 303, paragraph 2, of the United Nations Convention on the Law of the Sea, States Parties



MFANTIUAIE aUUDRAEARNS a7

mﬂ%’é’wmﬁ]ﬁaﬁ’ﬁyﬂﬁw%aauwmiﬁﬁﬁLﬁuﬁﬁmiimﬁﬁmmLﬁaaeﬁaﬂmamwiammﬂmq
Sausssuldilwensoddedls eghslsfinunaninandnddeasds 2 dsens Wun

1) 1195179n817108198911051 9 way 10 wiseudyaeiualnit “Inglid
NANIZNULAYUONLULDINNIATY 9 Wag 10 (without prejudice to and in addition to
Article 9 and 10)” YerruilviliiAadeasdelidn asusuldunms 8 Saufuuiam 9 uag 10
Isiegnsls egnalsimudonnusinaneragnimiuitnns 8 agldlunsdliisgiiniguszna
siaiios Mevdaniiunssidunsnunnmes 9 wag 10 iy yn¥greila
lilsszmandeiosnns 8 Alioragniunuiuld”

2) 1195199181310 81983981951 303 (2) WiAteydYIanUILINYIRIIAY
nqunenzie Sanesdinanldnanisamensiedeudeusanmeansssaldduiniy
uiasY 8 wiseydyangiualnlinanfsianssuiiiauifeatednnsdensannia
Saussalih andiuldhveuwnmsddulduns 8 witaudyaealnazninndnuing
303 (2) Wisaudy1anUTEY1¥IAIINIBAYNUIENTLR Fadu Fefadufianidesiuii
Syvrwilaarlfionsudlusdeidosldudlu egnsls Seluvsaiuiitnnguunsunsin
Tiaudnasdeinannaisgnuivldludanssuedoudousannistausssuld
Wi

Uszinalnelsuszmawndeiilesniuniig 24 ludnziataaniduguiliin
ANNTIIvemzIae e WoTull 14 Asnan 2538”7 Tis1verandnsinedisiuie
dudunisidnduiietestunaradnenisasdanganeuarsedoudoteduiisatunns
fAanINs N3Ada Maduiles vieassaau Maznssimiesnaaznseinislusverandns
MIONZLABIUMIAVDITNYDIUINT waliTingruedygalilasanizinlssmalneasly
é’mwﬁaﬁ’@zﬁ@w%amaqmm‘l,umsm?{aué’wammﬂmai’wuﬁiﬁﬂéﬁf’]aaﬂmﬂLsumial,ﬁaa
VOINY

may regulate and authorize activities directed at underwater cultural heritage within their
contiguous zone. In so doing, they shall require that the Rules be applied.”

*Markus Rau, “The UNESCO Convention on the Protection of Underwater Cultural
Heritage and the International Law of the Sea,” Max Planck Yearbook of United Nations Law
6 (2002): 413.

ke Boesten, Archaeological and/or Historic Valuable Shipwrecks in International
Waters: Public International Law and What It Offers (The Hague: T.M.C. Asser Press, 2002), p. 59.

“snaRnangiune 1y 112 noudl 69 1 (29 Asnau 2539).
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*The 2001 UNESCO Convention, Article 9 (5)
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*The 2001 UNESCO Convention, Article 10 (3) (a).
“The 2001 UNESCO Convention, Article 10 (3) (b).
“"The 2001 UNESCO Convention, Article 10 (5) (a).
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“The 2001 UNESCO Convention, Article 10 (5) (c).
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“The 2001 UNESCO Convention, Article 10 (6)
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*'Sarah Dromgoole, op. cit., p. 219.

62Parliamentary Assembly of the Council of Europe, “The Underwater Cultural Heritage:
Report of the Committee on Cultural and Education (Rapporteur: Mr John Roper)” Document
4200-E, Strasbourg, 1978, p. 39.

“Sarah Dromgoole, op. cit., p. 220.

*The 2001 UNESCO Convention, Article 2 (7)

“Underwater cultural heritage shall not be commercially exploited.”
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“Rule 2 of the Annex to the 2001 UNESCO Convention.

“The commercial exploitation of underwater cultural heritage for trade or speculation
or its irretrievable dispersal is fundamentally incompatible with the protection and proper
management of underwater cultural heritage. Underwater cultural heritage shall not be traded,
sold, bought or bartered as commercial goods.

This Rule cannot be interpreted as preventing:

(a) the provision of professional archaeological services or necessary services incidental
thereto whose nature and purpose are in full conformity with this Convention and are subject
to the authorization of the competent authorities;

(b) the deposition of underwater cultural heritage, recovered in the course of a research
project in conformity with this Convention, provided such deposition does not prejudice the
scientific or cultural interest or integrity of the recovered material or result in its irretrievable
dispersal; is in accordance with the provisions of Rules 33 and 34; and is subject to the

authorization of the competent authorities.”
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