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Extracts from Animals: Comparative Study of Foreign Laws
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Abstract

Inventions relating to microorganisms, or any part of a microorganism that
exists in naturally occurring plants or animals, or any extracts from animals or plants,
are inventions that cannot be protected and certified under Section 9 of the Patent
Act B.E. 2522. Such inventions may also be unable to claim the status of “Petty
Patents” under Section 65 Bis of that act, in spite of the fact that such microorganisms or
natural extracts are new inventions arising from the technological knowledge, skills,
and expertise of the inventors. This is different from foreign patent laws under both
Common Law and Civil Law systems, which allow patent protection and certification
for inventions in microorganisms and extracts from animals. For this reason, it is
appropriate to study the applicable foreign patent laws to be used as models in
creating legal measures to protectinventions of unique microorganisms and extracts

from animals in Thailand.

AdAy:  @viUng, 98w, ansane

Keywords: patent, microorganisms, extracts
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(World Intellectual Property Organization %30 WIPO) Titlgnun1suszAusnioannu

(Invention) 1541 avdesdidnuasilunisdnduniennriity suidunalildungwdndus
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\ 17 & 1 Yo = daa X Y a
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L A7)
v A

anszdAgylunmsuszivgindu wislinisuandududiisoanidinuieuds yanaduaiunse

'World Intellectual Property Organization (WIPO), What is Intellectual Property?
(Geneva, Switzerland: WIPO Publication No. 450 (E), 2004), p. 3.

2, .

Ibid., p. 5.

ety AavETng w.e. 2522, 1031 3.

‘nsum3ngaumsdyan, ulsuremsduaseminddunedyaivesssmalveuasainunioy
lunssasivanamnssueueudluga AEC (ngavmuviuas: nsuninddunislaqn nsensaamdiag,
2558), i 21-22.
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v &, a sda v X 18 o vy a e ] a
1) agfonlunisuseRvgnanaudulug duldun n1suseRvgnuanasluainiiy
gelimeiilandounsvnansuineululssina visoliradaneasedny viesvazidenly
enans aun vIensdneenuans viisiUameseas suvuiInaurislulazuanysemne
AowinduAve uwazdilinglasuansdnsunnou
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2) WunsuseRugniitunisussAvqelu fe ddnwaeiiidunisudlolgmims

o«

wadla wisliifunisuseiusnyilalnedrerenniinudiuigluseavaitydmsveu

0]
o 1 E\Td
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UeLANTU

a e ° 210
3) \Wunsuszhvgnamsailuuszendluniaanannssule

*sumsiiiomsdseaniaziiduisssmelne, ansuns Uszlevidl SMEs limasuasdia [Onlinel,
available URL: http://www.exim.go.th/doc/newsCenter/45367.pdf, 2558 (JuAy, 7).
““wszsliynRansUng w.m.2522,” $19ARRUNET 1aN 96 Raudl 35 atiufitay (16 furau

2522): 1.
"Wsrs1wdayeiRansing w.a. 2522, 1051 3.
"nsrs1vdylRansing wa. 2522, 1851 5 (1).
Tyamans

9 9

NILINYUEYEYH M3 WA, 2522, 1051 5 (2).
10 v waa Ao

WILIIYUYAGVIIURNT W.A. 2522, 419151 5 (3).



180 U7 8 atiud 2

Famsusghvgnanunsailulssendlumsanamingsuld Tuusensi 3) 4 glsunuin

[ a

naneansUnsvesinsssmalussuuneuteuasd iU ansgelisng wasesesgoeansd

fimsimuateulsliusndsnngmnglng ndnfe andgenin uasiaToizeeanaidy
T “Foadunsussiugiiluusslond” (useful) Suldiun msUssAugisinmwilidsing
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P euiuivdninasifing i fnvaziiniauazaseusqunitd1dn “awnsadsegnd
Tlumsgranvnssy”  Anqranglvetnyd@ld egrdlsfiau medunsedvdasmeussugues
Uszmelve Wuilagtiuegneldung 9 wimsys1vtydRanstng w.a2522 Afmualins
Usgheg 3au 5 Usens lanunsavesumuduasedvsUasmungrunals loun Usenisuan
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ndaiviedy” Usznisfides nqunasiLagnquimainermaniuazadamans’ Usenns
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"'U.S. Code Title 35, Section 101

Whoever invents or discovers any new and useful process, machine, manufacture, or
composition of matter, or any new and useful improvement thereof, may obtain a patent
therefore, subject to the conditions and requirements of this title.

“patent Act 1990, Section 18 (1) (c)

Patentable inventions for the purposes of a standard patent

(1) Subject to subsection (2), an invention is a patentable invention for the purposes of
a standard patent if the invention, so far as claimed in any claim:

(c) is useful; and
PosysrvdiyaRansung we. 2522, 119519 (1).

vaa

14 o a v
WILIIYUYAANTUNT W.A. 2522, 119151 9 (2).

Ppses1udtyeRansung we. 2522, 11951 9 (3).
SsysrvdyaAansUng we. 2522, 11851 9 (4).
YnsysrvdyaRansung we. 2522, 11as1 9 (5).
PpsesudtyalRanstng wa. 2522, 11951 65 .
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Wiy AR Merck & Co. v. Olin Mathieson Chemical Corp.20 Faountnnisauny

“maluladdanin undesuANIMamaAluladyanin [Online], available URL: https:/
www.thaibiotech.info/what-is-microorganism.php, 2018 (February, 5).

“Merck & Co. v. Olin Mathieson Chemical Corp., 152 F.Supp. 690, Western District of
Virginia (1957) [Online], available URL: https://www.ravellaw.com/opinions/5d78e22d0f8ba3df69
bb6906726bf529, 2018 (February, 5)
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Usgnoufuilefiansanunns 9 (1) uay (4) veswsysvtydfidertufiagnui
aTnuazdnUsznevdnlndruvisvesgadndiflegnusssueadn vioasariaaindnd
naenauIsN1ideds UYitn visesnwlsadnd liaunsavesuavsinsiiosunnudunseany
nnuangle Wi 9afin diudszneu a1sarin wse3snidady Urldn Shwilsadad aziianig
UszAngtulul fdmalulad annud fnwe arudersgtugs vieaunsadiludesen
Tunmagmanmnssuiiemsmnalvdlifing uandiifulnededn UssmdlneBusenlisinisiamn
Usgdng Andu vievhmsmaaewndinemaniiudn ilelmAndsUssivln uianslal
ieaussmsianinemansuaziveluladuazgnanIsuuesUseme wagngrnesoNsuin
msadsdaUszavgll uinnssilwidldandvesdniviofusvesdnilag asusngluguuuy
199987 ansain wad Ju uindvldTundydAdlinisiusesdnsifieduasesdnsly
w%ws?ﬁumaﬁzgcgwm;ﬁﬁﬁwLﬁumsﬂszﬁwﬁﬁmﬁu naaeIodTeusetdla Sensddnan
Hduldinanfnsiuisudisuiungrnesmassme 2 ssuu il

3.2.1 sruunguaneatsausemel (Common Law System)

nMUEaANTURTURIENFowsINY (US. Patent Law) Hi38UnUn 11957
101 uanseswiygRansinsansgawinilanmaninundmiuveesudnsdnsly 4
Usensmuniu e
1) Foudunsuseivsitanunsnvesuavs Ul (Patenable Subject Matter)
dnvaizgveamsuszAugivesuansinslafidygfeglunns 101 uiedglyaaansins
ansyeismiatmualy fail”
(1) n351735 (Process)
(2) \p3esdnsna (Machine)
(3) Wamwa (Manufacture)
(@) dyuusznauvasing (Composition of Mater)
(5) manszrilns Sddinaududsslemisuiliamine fend ity
2) FoudunsussRnsMiluusslovd (Useful) dodsnuuazainufinimei
yosUsemand sadunueuAnuesszuudvitasvesanweraninsiongulsemaly
annmglsy

35 U.S.C. 101 Inventions patentable [Online], available URL: https://www.uspto.gov/
web/offices/pac/mpep/consolidated laws.pdf, 2019 (July, 14).
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3) fondlunisusehvstulug (Novelty) Fsvanefis nsusziusdiliined
vioUsIng viiewmeuns viedmihemneutuiiimsvefunisdunsesdnidns

1) #eslaifudiuszdndlagdne (Non-Obvious) dedliianunsafnudeyile
IﬂEJdﬁaiﬂa‘qﬂﬂaﬁﬁmmihmmluszé’umﬁm‘iuawwaqmsﬂszﬁwﬁﬂgm FansRasenin
msUsziusinanuiivszdndlasdronelidy fansunlaenisueudieutumiveng
oud (Prior At warsesafefimsanipeintasfomeuenegdurldifiosnounmsiansan
Wi KAl sT e dud

Tumsfinnsanirddadumsussanguiolitu de “Adlaasiloguédn
sysuvAnsoliflvdsddny anuddyegiinldldnssuitmanaia iendndstand
@n3olal niedrdsnanifudsiionniludssgndldlumanedaniolumsgaanmnssule
vi3el”” vieonandnliindsiidunananvosssaudlaenssiionasiviessyfnuldly
ANNANSIINVIR 19U uSsReney ifeindudaienavesuansdnsle uddmiudsiusiasd]
ogflussanend uinsimualienansgsinlg enifuadesiinisadaviensndeiandn
20NUNANANTNLINRBUMINTTINMAMILTTMIMANAAdunou WU arsdanaoenaluny

*uiinn wasduns, “nstiduldavsunslaefiveu: Anwansdl Patent Troll,” A15an5iRAanS
UNINYIFBULIAIT (WATN8Y 2556): 60.

*US. Code Title 35. PATENTS Part Il. PATENTABILITY OF INVENTIONS AND GRANT OF
PATENTS Chapter 10. PATENTABILITY OF INVENTIONS Section 102. Conditions for patentability;
novelty (d) Patents and Published Applications Effective as Prior Art—For purposes of
determining whether a patent or application for patent is prior art to a claimed invention under
subsection (a) (2), such patent or application shall be considered to have been effectively filed,
with respect to any subject matter described in the patent or application—

(1) if paragraph (2) does not apply, as of the actual filing date of the patent or the
application for patent; or

(2) if the patent or application for patent is entitled to claim a right of priority under
section 119, 365 (a), 365 (b), 386 (a), or 386 (b), or to claim the benefit of an earlier filing date
under section 120, 121, 365 (c), or 386 (c), based upon 1 or more prior filed applications for
patent, as of the filing date of the earliest such application that describes the subject matter.

33Pa‘tent Act of 1790, Ch. 7, 1 Stat. 109-112 (April 10, 1790) The First United States
Patent Statute, CHAP. VII. --An Act to promote the progress of useful Arts. (a), Section 2.
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foidunsuszing mseduasildannisatnanielasldnssuisnanaia™ ndnns
sananusngeglumivinyiAiagvesanszoisni luad Diamond v Chakrabarty fedu
Wil A1A1.1980 (447 US. 303(1980))” dtiafiadimasuudnfiminwvesafitu anansonailagasy
Ao ldfinsvefuansdaslununiiFovdanisdodrdneudnsUnsandsy
Tnuuaiiesanangnadrsulasldnssuisniegadning  wwaiidefiadsduiauands
ﬁaqmaaﬁwﬁmmwﬂfﬂﬁuﬁaaaagwﬂaﬁw Fsanifulselovtioganndenisiaiuazenn
wnasifivudounsuidiiiu wasauautafaviienluamandifiauildusingly
wuAfiSefifiegnsssnvA

Uszinudotauddlunisiiansandivesuanidnsdina nie n1sussivgly
Adiimdudsiiensiunvesuanstasldaungmuneuioli Weadlédugnsfinnsmnves
mafnmansgenini mad1sdangyane Tite 35 US.C. Section 101 wagldfnAuinmsusefiug
Fananudumsussivgienathunveuansdnsld Tnemainlivenadn ngynednsdng
LildusnanuuansnsseninansUssRudnliddinfunisuseAus 30 nguuneLiisaws
fvund Asflaglduanuduasosmungmnedeadunanuuesyed HlideiiAnemn
535018 nnvanednidesdliufiasnislinnuduasesundaiuduieidia magnn
ansgouinidldinanasulishein ngmnedvidasanszs Welemaliiinisduases “Adlaq A
puftegnieldniseniinddeidulasuyud”” demalimininuvesmaimanigoiwing
Tuad Diamond v Chakrabarty # feiduussingiuvesnisfuasoanaluladdanndd

a

gvgwa Lillwizuddfinnwiden unluansgowsnt winuadagninunldiduwuimslunis

v a

ANAUARVDIANR LUUTENAD UMY

o

*naess ansns, “n1sANATeINUSERd,” (@stnusiAmansumde, unIne1dengunm,
2550), i1 30.

*Us. Supreme Court, Diamond v. Chakrabarty, 447 U.S. 303 [Online], available URL:
https://supreme.justia.com/cases/federal/us/447/303, 2019 (March, 10).

36U.S. Code Title 35. PATENTS Part Il. PATENTABILITY OF INVENTIONS AND GRANT OF
PATENTS Chapter 10. PATENTABILITY OF INVENTIONS Section 101. Inventions patentable

“Whoever invents or discovers any new and useful process, machine, manufacture, or
composition of matter, or any new and useful improvement thereof, may obtain a patent
therefor, subject to the conditions and requirements of this title.”

ngr55 gM5Ing, Feaial, wih 30.
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Tuvazfingmneanidasvenniesseeansids Ieniiudsdeludlilasy
nsfuesadlugurdvsdnsuinnssy (NeudeslanueydvsUnsvesUsemealve) lawn nssuiummnig
9a%33me (microbiological process) LLazmamﬁmsﬁﬁlﬁmnmzmumsmw@a%’ﬁmm (product
of such a process)38

drlulszmadulis nuune The Patent Amendment Act 2002 163l
nsliarudunsesdvsiinsgadnduiiodtu widendugadndauintuainnssuiunmsdnsie
WUFIFINTTU (genetic engineering) mﬂﬁ']umﬁﬁuwuqasﬁwﬁa@uﬁﬁmﬁ5%%1%@%5&8%
sotnaNyweARllFiuNMAunTe AN TnTudeddla”

3.2.2 szUUNgUneaIuanuyaienys (Civil Law System)

avmusansssgeosull fllsunudn ngvunenliAuANATednsUnsy

Y
% v v vaa a o 1

drfyuazaduldagludegiu laud SylndRansdnsuisaniiusansisasywesud aduas

o o
'

=

Fuil 16 Sunau w.m.2523 wAlvargaileTuil 8 nanAN W.A.2560 (German Patent Act of
December 16, 1980 (Patentgesetz), last amended on October 8, 2017)L10 LagUsenne
1820130983 TRS asTuil 1 fueneu WA2506 (Patent Regulation of September 1, 2003
(Patentverordnung)) FseenmunnaluszUndadangn” Iifvundsseivifiannsndu
puduasaslugurdnsinglddy oradunsaiiviendn s Sweseiuluaninenis
sils fnruilual fdunounsussAugfigeiu uavannsouszendldlunisgaamnssuld
wWuidgarundnmsiitnyaAlilungunelne winsduasesuasiusesanstnslugadnuas
asatnandnifingrnednivasvensesiulianuduasesiuesiiiinnuuandisaind
nvinelneinvug

*patent Act 1990, Section 18 (4).

*Ramkumar Balachandra Nair & Pratap Chandran Ramachandranna, “Patenting of micro-
organisms: Systems and concerns,” Journal of Commercial Biotechnology Vol. 16, 4 (2010):
339-340.

“World Intellectual Property Organization (WIPO), Patentgesetz (zuletztgedndertdurch
Gesetzvom [Online], available URL: https://wipolex.wipo.int/en/legislation/details/16033, 2015
(March, 8).

“World Intellectual Property Organization (WIPO), This consolidated version of the
Patent Ordinance incorporates amendments up to Article 1 of the Ordinance of May 26,
2011, which came into force on May 31, 2011 [Online], available URL: https://wipolex.wipo.
int/en/\egislation/details/10523, 2019 (March, 8).
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Tudnresfantinmiy ufazsifaluesmusssund mnfnduainns
Uszivg nsldnszuiuns vienisuseanana Liloneaisvionsnaiseonainiandanin
fanunsaldfuanuduasesniunguune” uaznguuiednsvnsvesaniusaisisnss
wosuil Alaildvuaamzifouanitesnsuiudsuiugnssuludaily nguunedanann
wuuifiesdn vndunisuiuasungAnssuivilrdn ilanumndnsunu liasnsedu
voannzioudniinsld dwdsssiviiliaunsolinnudunsesdnsdnslaluanius
ansnsausgeesnl liun mefumungud] weriBnmeamaineiemans nseenuuuiAafiuam
#8974 ﬂg]mm%uamszmumsﬁﬂﬂén lUsunsuUszanana (Data Processing Programs)
msthiauedeya mussRvstednsoulouisdgmanlous vieRasssudud savarusii
vsenugdninusssuYd wilisaudsansadanienssuiunisanuasiugnssuluiisuas
&1 warnisUszfusiliansaoenanivasliliias laun 33nslaauiauywd 35013
dmumsuiuasudndnualneiugnisuvesuyed nsldnuvesiseuveuyudiile
N139AAMNTINNTBNTA AFNsdmTunsUiuAsusndnvalniafugnssuvesdaing
wltufiagAsliAnanuyndnsunudednd saudslifusesdvsdasluiyvdviodnifiin
MnnsEUIUMIRInandeiu’

“Patent Act (Patentgesetz, PatG), Section 1

(2) Patents shall be granted for inventions within the meaning of subsection (1) even if
they concern a product consisting of or containing biological material or a process by means of
which biological material is produced, processed or used. Biological material which is isolated
from its natural environment or produced by means of a technical process can also be the
subject of an invention even if it previously occurred in nature.

“patent Act (Patentgesetz, PatG), Section 2

(2) Patents shall in particular not be granted for

4. processes for modifying the genetic identity of animals which are likely to cause

them suffering without any substantial medical benefit to man or animal, and also animals
resulting from such processes.

“Ppatent Act (Patentgesetz, PatG), Section 2

(1) No patents shall be granted for inventions the commercial exploitation of which
would be contrary to “ordre public” or morality; such exploitation shall not be deemed to be
so contrary merely because it is prohibited by law or regulation.

(2) Patents shall in particular not be granted for

1. processes for cloning human beings;
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2. processes for modifying the germ line genetic identity of human beings;

3. uses of human embryos for industrial or commercial purposes;

4. processes for modifying the genetic identity of animals which are likely to cause
them suffering without any substantial medical benefit to man or animal, and also animals
resulting from such processes.

The relevant provisions of the Embryo Protection Act shall govern the application of
nos 1 to 3.

“Patent Act (Patentgesetz, PatG), Section 2a
(1) Patents shall not be granted for

1. plant and animal varieties and essentially biological processes for the production
of plants and animals and the plants and animals produced exclusively by such processes;

2. methods for the treatment of the human or animal body by surgery or therapy
and diagnostic methods practised on the human or animal body. This shall not apply to
products, in particular to substances or compositions, for use in one of these methods.

“Patent Act (Patentgesetz, PatG), Section 2a
(2) Patents can be granted for inventions which concern

1. plants or animals if the technical feasibility of the invention is not confined to a
particular plant or animal variety;

2. a microbiological or other technical process, or a product obtained by means of
such a process other than a plant or animal variety.
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