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Abstract

Thailand Civil and Commercial Code, Section 1516 (4/2) provides that the
husband and wife voluntarily live separately because of being unable to cohabit
peacefully for more than three years..., either spouse may enter a claim for divorce.
That is one of the grounds for divorce in Thailand. With the changing in social
context, especially the economic problems such as the increase of cost of living, it
is undeniable that finding a new residence for a separated spouse would cost
monetary expenses. Moving out causes the burdensome to the spouses who have
to pack things out of the matrimonial house. Having faced such a difficulty, the
husband and wife may unavoidably live in the same house or in different rooms or
floor and holding no marital relationship for more than 3 years. If the husband and
wife voluntarily separate but still live in the same residence, how will the ground for
divorce be considered? The Australian Family Law Act 1975 provides the meaning of
separation in Section 48 (2) and 49 (2) under the principle of "separation under the
same roof". This principle is employed for the consideration of allowing divorce as
cases that the husband and wife have been separated, live apart, or even that they
continue to live in the same house. The Family Court of Australia had rendered the
judgment regarding the aforementioned provisions. This paper comparatively
studied the principle of separation under the same roof, through the concepts and
law cases under the Thai and Australian family laws. It found that the principle of
separation under the same roof could be regarded as the ground for divorce under
Section 1516 (4/2) of the Thailand Civil and Commercial Code. The concept of
separation under the same roof nonetheless varies from one case to another. It is
vital to not only consider the facts in each case by taking into consideration of the
completion ending in marital relationships but also the economic status of the

husband and wife with the context of Thai society.

Keywords: grounds for divorce, separation under the same roof
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’Joe Rodgers, “The Effect of No-Fault Divorce Law on the Divorce Rate Across the 50
States and Its Relation to Income, Education and Religiosity,” Journal of Marriage and Family
57, 2 (1995): 477-488, 477.
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Uszvreaansideiinisunaseawuuaniiussy (Federation) wisnisunaseseaniiu
6 55 loun Sglaeiviad (New South Wales) 5gpiuduaus (Queensland) 5§3mnaise
(Victoria) Sgeaainsidensiunn (Western Australia) Sgeeainsiasla (South Australia) was
Sgvaully (Tasmania) wae 2 LwaAN15UNATEY LakA WwAesMLsY (Northern Territory)
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nOVNNEa1NUTeY (Delegated or Subordinate Legislation) mﬂmamammﬂmazig

4.1 53555UUNYVRIUTENARDHINTIAY
Tunszuunsnsnguanesefunsesdyduianiesy ditnauenguaneld
FoaunTnanifunustegs 1aindn nguraUszlev mhenuvesigene wazizuuni
Aeafumsnsinguneaseunitu SgessuynresUssmaeeanads 11am 51 fvualii
meldsgessuysy Sganvessemaseansideiisiunsluniseanngruneiiieadosiu ()
MEmSa uay (o) EimruAImMIne1 Lz msansa uagludnilifetesivavivesiunases

° 38
LLﬁ%@’m’]"\]UﬂﬂiaﬂLLazﬂ’ﬁﬂLLaL\;ﬂV]’ﬁﬂ

4.2 WES1BUYQASUUANITENTH A.A.1959
uUszmaeeansideldnguansaseuasitedmseviydiaunnnisansa
A.71.1959 (Matrimonial Causes Act 1959)" Tusnms1 28 fsussmenlilusyuns (m)
fvuaferiunisueniueglidn dausaldueniuoguazegrinsiuseiestuidunailides
n1 5 T Aeuflaedinistuilesenuaznsusniuegiuasfoslifivnaunsfigausasnduan

P3nNTn Waudy, nsxmumss”mngwmﬂmaaﬂixmﬂaaamﬂﬁa (Parliamentary Counsel’s
Office): 5-28, 6. [Online], available URL: http://web krisdika.go.th/pdfPage jsp?type=act&actCode=258,
2563 (Waun1aw, 7).

*Insnsn Waudy, Soufeaty, win 7.

Soadenfiu.

*parliament of Australia, Part V - Powers of the Parliament [Online], available URL:
https://www.aph.gov.au/about_parliament/senate/powers_practice n_procedures/~/link.aspx?_i
d=AFF6CA564BC3465AA325E73053DEDAAA& z=z#chapter-01 part-05 51, 2020 (March, 23).

PFederal Register of Legislation, Matrimonial Causes Act 1959 [Online], available URL:
https://www.legislation.gov.au/Details/C1959A00104, 2020 (March, 25).
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4.3 wigs1wUnalAngvaneATauAl A.A.1975
4.3.1 finwnMsuagn1sunlungvaneg

Useiepeansidodinsuilonsesudnafanvenisausa a.a.1959 waz
a1 liiduansanvaldnuslunsesadygAnguuisaseunsd a.A.1975 (Family Law Act
1975)" fialdsduidleTuil 1 unsiau 1976 Tasdiarszddyvesmmuisnsiomend
Wasusruunanguianuiaudunquiusaainanuiingsinsvgriidunisuilonis
ausanuanaagluudy

Tumsudlunguaneiiu fanuturesdanndn Murphy fiuraulaluns
anifssmsudngrneaseuasuiletui 27 waednieu a.a.1974 agulédn liiusaemnd
msfmunimngausadnsegluiiogendeiiviu dausalideduentuseuazeogineiy
matmuaudandunsyniiamaliitedsluluneitlllsiven uihidausauentuegluu
azyuvestulientu viedevisegluthula (fowl house) Bninewnilsoglusipausues
Wiveatu Aafvzdenitadeinlilaueniuegmszeglindsnndeaiu ilunseandmsu
gausafifeanisueniuaguazmiine delnl wagmnivualinsiianiinendsegluthu
Feaffundsananasueniuegudaldainsongld fAasdunisudsrutuvosdiidgiug
g1nauiliannsomieglnilfidesainmguanisiiunisiu™ uenainmguanisiiy

40l\/\atrimonial Causes Act 1959, Grounds for dissolution of marriage 28. “Subject to this
Division, a petition under this Act by a party to a marriage for a decree of dissolution of the
marriage may be based on one or more of the following grounds: (m) that the parties to the
marriage have separated and thereafter have lived separately and apart for a continuous period
of not less than five years immediately preceding the date of the petition, and there is no
reasonable likelihood of cohabitation being resumed;”

““Matrimonial Causes,” Adelaide Law Review 2, 2 (1964): 237-242.

“Federal Register of Legislation, Family Law Act 1975 [Online], available URL: https://
www.legislation.gov.au/Details/C2019C00182, 2020 (March, 23).

“H. A, Finlay,op. cit.: 368-369.

“The House of Representatives, Senate Official Hansard, No. 48, 1974, Wednesday, 27
November 1974, 2863. “...Senator MURPHY: New South Wales Attorney General - ALP -- | resist
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] 46
VOINTANIFUDNIINNTTANYUDIATFUIE

this amendment. | think that it is not well designed. It states: >The parties to a marriage shall
not be held to have separated and to have lived separately and apart if they have continued to
reside in the same residence. Now that is a direction to the court. No matter how much the
evidence is that although under the same roof the parties have lived separately and apart, that
one has lived at one end of the house and the other at the other end, or one has lived in the
fowl house and the other in the master bedroom, the amendment would compel the court to
decline to hold that they had lived separately and apart. This means that an awful difficulty is
placed in the path of those people who cannot afford to get another home. One might say it is
almost a class amendment directed at the poor people who cannot, when they get into marital
difficulties, separate one from the other in different residences although, as sometimes occurs- it
occurs in times, say, of housing crises; it has happened from time to time in our society and
happens even now-people find it difficult to move into another place because they just do not
have the finance. For one reason or another they cannot do so. The obligation is on the court if
this amendment is not accepted to decide that the parties have lived separately and apart
whether or not under the same roof. Surely that ought to be enough. What the honorable
senator is suggesting would, | think, reverse the whole line of decisions on this aspect which
have held that people may be living separately and apart even though they happen to be
under the same roof. The honorable senator is saying that the courts should be prevented from
developing the law in that direction. 1 think it would be extremely unsatisfactory and | ask the
Committee to reject the amendment. | think that as a matter of convenience and in order to
avoid having to go through the same argument again the Committee ought to deal with my
amendment as well as the amendment moved by...”.

“Kieran Mark Tranter, Lyndal Sleep and John E. Stannard, “The Cohabitation Rule: Indeterminacy
and Oppression in Australian Social Security Law,” Melbourne University Law Review 32, 2
(2008): 698-738, 726.

46Family Law Act 1975, Section 4 Interpretation (1) “divorce means the termination of a

marriage otherwise than by the death of a party to the marriage.”
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2) angldpunng (3) lunsinsanmsilewen wsusnsiesmeaed
Junazardidsluniminniniuldienndoduinelauimaiganulduentusguas
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11951 49 Amuedenuveansueniueglid

(1) Dunsalusniueeiigausalulfogieoriunazuoniuagiilonisegiuriu
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47Family Law Act 1975, Section 48 “Divorce

(1) An application under this Act for a divorce order in relation to a marriage shall be
based on the ground that the marriage has broken down irretrievably.

(2) Subject to subsection (3), in a proceeding instituted by such an application, the
ground shall be held to have been established, and the divorce order shall be made, if, and
only if, the court is satisfied that the parties separated and thereafter lived separately and apart
for a continuous period of not less than 12 months immediately preceding the date of the filing
of the application for the divorce order.

(3) A divorce order shall not be made if the court is satisfied that there is a
reasonable likelihood of cohabitation being resumed.”

48Family Law Act 1975, Section 49 “Meaning of separation

(1) The parties to a marriage may be held to have separated notwithstanding that the
cohabitation was brought to an end by the action or conduct of one only of the parties.

(2) The parties to a marriage may be held to have separated and to have lived
separately and apart notwithstanding that they have continued to reside in the same residence

or that either party has rendered some household services to the other.”
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weniusg meldvdsaieniu Jsegneldunns 48 (2) nanfe gausausniusguazeyyinsan
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uAdninedeadunisuenduegseifleaiunallitosnin 12 ou Ssazdumelvilesmenls
nsadadeainumuievesnisuenfuegiuldlaioddnl 1desarnd
wnpEAatanUssmesinguluaf Pulford v Pulford” msfirnaagitadeindnnsiia
$andelity Sududesgmisnssvhvasganny msfisisiulalinsoanainaniuiusidy
ﬂ’ﬁaam}’mamuwi’ms] ("Desertion is not the withdrawal from a place, but from a
state of things") o miﬁq%ﬁqsum@jamalﬂé’%uasujﬁuf]ﬁwaqamuﬁﬁﬂaﬁa LLGi?fJ{uagjﬁU
anugamduiusvesgausa wazndsnasnsnslanafsiiaedlulsumnadangy Ussens
Vaunaufiagende Iwvihlvimansauiidesnisme fadndudosegluthuvdadeafulaglaidl
maden” wirmfininwiad Pulford LﬁumiﬁﬁﬂimﬂLﬂﬁlwéﬁﬂiﬂjaﬁﬁﬂg’m‘%ﬂLLG]ﬂG]'N‘\ﬂﬂﬂ’ﬁ
wenfiueginny wimanseupivessmeeawmsdeilaimandenanunidedelunannis

wenfuegnelivasn e

4.3.3 ffimnwiiieidos
4.3.3.1 In the Marriage of Falk”

luaf Falk mraifadsdn mausntusgnuwas 49 (2)
yanefa n1sueniuegeeausiade Aidunisuenfuegannaniugsineg Bdluninmsueniueg
niilafinils ("separation really means a departure from the state of things rather
than from a particular place")54 sudunsdnduluaunuinid Pulford uaﬂmﬂﬁ 9199%
ﬂa'nléhhmmwnﬁua&ﬁuﬁmmwmﬂamuwm6] Ludldii susinsueniuagnisnignin

WINTIU

“Pulford v. Pulford [1923] P.D.A. Division P. 18.

50Joyce C. Hall, Sources of Family Law (Cambridge: Cambridge University Press, 1966),
p. 393.

"Ibid.

“H A Finlay, op. cit.: 386.

“In the Marriage of Falk (1977) 29 FLR 463.

5Llr\/laree Livermore, Family law handbook, 3rd ed (Pyrmont, N.S.W.: Thomson Reuters
(Professional) Australia, 2012), p. 38.
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4.3.3.2 In the marriage of Todd (No. 2y

luafl Todd (No. 2) wg Todd uar we Todd Iangieuausa
fuiled A.A.1960 egiuseiuiiyns 2 Au Wefuil 23 woAdinieu A.A.1974 Us Todd
wiyms 2 au sanluainthudiegsei (matrimonial home) o113 Todd fuyns 2 AU
ndunfithuiletui 21 e a.A.1975 wazagsefilutufoiuaunssieiud 5 unsem
A.A.1976 Teanshednaulaazilesenneldiuing 48 (2) uar 1ns1 49 (2) Tulszifiures
Ve vIneTeINTueniueY uavnsegvinsndulunavaiiestulsitionndt 12 eu
ffuma The Family Court of Australia 309t insausavesgeuafildunnaaieludous
Slefuil 23 waednieu a.f.1974 nsueniuegiianuvngnitndinsueniuey” MantenIw
whifu" (‘'mere physical separation’) Inetugjfuanuesdausadneifemieniaasiied
wdaanuduiusnnsausa wagiinmsnseyimuanuniiy ufinisfiung Todd WIYAS 2 AU
ndusnfithusazegenderelutumdafeatufuune Todd Tuiuil 21 wwieu a.A.1975 Ao
usiviaune Todd uay w1e Todd AlilldTestunnuduiusvesaiindeusedidla uazdng
fianuzvesmsueniuey

4.3.3.3 In the Marriage of Pavey’’

Tuad Pavey 1 wne Pavey wavuns Pavey aniln3enusssiufiu
5107 a..1945 uazegsefuluthuideafuuiuiuniy 30 U uie Pavey Tiuathgesnw
Thuuniung Pavey 1paen uivigalwlufeusmou am.1974 U Pavey 3s8uilosne Pavey
RermauuiiaidenAdansiut demneuduiusaeshoungas w Pavey fiuflas
Uy Pavey fioransoundaiievendn manseuniieniles u1a Pavey anssalluda The
Full Court of the Family Court of Australia 393%ada3 lundnnisueniuegnielandann
Fefusumas 49 (2) mydadendnnsuenduegiidyyiuvaisegisiiisueningausa

*Cornell Law School, In the marriage of TODD (No. 2) [Online], available URL:https:.//
www.law.cornell.edu/women-and-justice/resource/in_the_marriage_of todd (no._2), 2020 (April, 1).

*Wolters Kluwer, In the marriage of TODD, RW. and TODD, Y.D. (No. 2) (1976) FLC
90-008, Family Court of Australia, 12 March 1976 [Online], available URL: https://pinpoint.
cch.com.au/document/legaulio5980435118926238/in-the-marriage-of-todd-r-w-and-todd-y-d-no-
2, 2020 (April, 1).

*"Cornell Law School, In the Marriage of Pavey [Online], available URL: https://www.

law.cornell.edu/women-and-justice/resource/in_the marriage_of pavey, 2020 (April, 1).



M5@1551UAMNS RUUTRAERS 43

finnuduiusinddaty wunslddinneldndmiienty anuduiusmane nisundlesds
Autaziu miqﬂmszLLazLﬁyaq@qmmaq@jama waznsduiisensudluiianssasuasd
dusvesgausauiesdusznouiomalisndudouanddunisainanisfiegvosnudiiug
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