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Abstract

This article explores the problems of theoretical problem of Gift:
The deliver of gift where with article 523 in Thai Civil and Commercial Code
regulates that “A gift is valid only on delivery of the property given”. The phrase
“valid only on delivery” raises the problem whether the delivery is the form of gift.
What is the result of not doing the delivery? Thai scholars have different
conceptions on this issue; some scholars see the delivery as the form of gift and if
the donor fails to deliver the gift to the donee the gift will be void. In the other
hand, some scholars see the delivery as one of configurations of the sift, not
delivering it will make the gift not complete. The difference of scholar’s conceptions
affects on interpretation and deployment of the gift. To study this problem, this
article will study Thai law in comparison with French law, German law and Scottish
law. An illustration in the study, the author found that all foreign laws do not
regulate the delivery to be the form of gift, but to be one of the configuration of
the cift. Therefore, according to the study, we can see that the delivery of the gift is
not the form of the gift but just being one of the configuration of the gift that will
make the gift complete. Thus, the article 521 in Thai Civil and Commercial Code

must be added some additional words for better understanding and adaptation.

Keywords: gift, the delivery, complete of gift
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"Article 894:

A donation inter vivos is an act by which the donor divests himself now and irrevocably
of the thing donated in favor of the donee, who accepts it.

“Martin Hogg, “Promise and Donation in Louisiana and comparative law,” Tulane European and
Civil Law Forum 26 (2011): 190.

"Richard Hyland, Gifts: a study in comparative law (New York: Oxford University Press,
2009), p. 581.



M5A155 WA aUUTRFanS 269

Usznnsitany ELUi%UUﬂQmJ’IEJN%L\‘iLﬁaﬂ’lﬁﬁidmauiﬂﬂiﬁmé’l (Gratuitous
transfer) fllsaosnsdl Ao nsliluvasAdliidin uaznsifidonssunsliluvae gl
FAmnnldvimmuurosmmengneliud g liiliannsaonfumstild nlilag vt
el AeTinedaduldidedenmsliduldhluguvesidensay nmsliidnisdaey
nINGAUTILT (Immediate transfer) wagnsliniinaiileflsidedin (donatio mortis
causa) Hulslansnsodinataduldmussuungranes Saea’

uazUszn1sgating AeiFesinguiianisly nquisnslyimuszuungyane
Winmagnittmeguadnslunimindau dudio armududivosnssuaniluningauss
dvnFuninduazedamduninddng sliinonnavemindduiliuazansiisrfuiay
i AvslunslimaiSeansegende” egrlsfnm szuunguanonfamailaiinisanisls
Tun$wdauunswialy dufe nislivindaulueuian uazmslimindauililinssuanives
Alvwionvvziludveduswan

souluFessuuuunarnstiadunslinussuungmnedfuaaty s1am
931 vesUsTanangmnouiaNTaaa’” fyuadn nansgiilag Afdnvauzdunslruue
rgﬂﬁ%ﬁ%%a&ﬁmzéfaqmzﬁﬂugﬂLLUUSU@@é’migWiwﬂﬂumﬁ waglum3naginuLenans
é’i’fgaurﬂﬁaﬁuﬁ]’%ﬂiﬂ'ﬁﬁ']é’aﬁgﬂﬁﬁiwﬁﬂumﬁ%‘ﬁ;ﬂﬁuaz;E%’U%éfaaiﬂﬂﬁﬂgé]’aﬁiawﬁﬂumﬁ
Falpeunfudrassosllundaosnu Mé’qmﬂﬁ?ﬂumﬁ'ﬁﬁ]zéwmﬁawﬂué’mmﬂﬁiﬁgﬁmﬁmﬁwﬂq

Y 1o = Yo Yo ] a o oA ) o o v

wady TR AUl TuTIuialuns sy sasaneleveasludymlv uazdyaylvd

faggnAnaeniiolufnuszniaunansisayu’® dyaililag aldldvihauwuuresuiaziing
<

anluluazwiiingliagyihnissusesdyalinldanunsadaduls uwadggilmiuaylavin
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“Richard Hyland, Ibid, p. 172,
“Ibid, p. 184.
“Ibid.
PArticle 931:
All acts containing a donation inter vivos shall be executed before notaries, in the
ordinary form of contracts; and the notaries shall retain an original of them, on pain of nullity.
“Martin Hogg, op.cit.,, pp. 190-191.
YArticle 1339:
A donor may not cure by any act of confirmation the defects of a donation inter vivos

null in its form: it must be done again in the form prescribed by law.
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Wﬂz:ﬁLﬁaLﬁumiﬂﬂﬁaq@ﬁaﬂﬂwigﬂﬂqﬁumﬂﬂﬂmiﬁjLﬁgﬂ,aﬁmm NTEINOUNITIANIS
neamaIndeved luiufinguunefviuiiaiuisaiinaliglinssnidndinddeside
ningaulufiely Snilensdseulnoneniwiannsainaidundnguld” wdedsen
Tasun1susulduazsusedlnenavesmininervesaialull 1800 (Cour de Cassation of
1800) Tnedaufinnidluaiiii afitinislignsmseindunistous uwimaiinuitudnu
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ity SensFosnsyvimunutluinas 931 Tufe Fesdimshmunuunedudyaiuayd
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®John P. Dawson, Gifts and promises: continental and American law compared (New Haven:
Yale University Press, 1980), p. 240.
“Ibid, p. 72.
“Martin Hogg, op.cit., p. 191.
“Ibid, p. 82.
22, .
Ibid, p. 16.
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ddlanouuny wieidunsliiuan Besdus 1wuideaussgdanisanunlunisyinists
(animus donand)) fsfinguaneiiesnstilussuunguanedsaaalfnuddnyiu seuy
nunewessiutuilifinrwdidudosfiansun® fafu Snunsddgfiasdosinnsanlu
Bosnsimuszuungrunewestulised

Usenisusn Ae Mstrian mstvinussuunguineieasdufivuningli
wdostamulunsliundiulneividdanouuny n1slinisadaneuunuifenislive
mnnstila dnslidsvesneuwny wu dnsTidwewiousslevilag nauLARIA w3o
oraduniseygn ildansenee 1w maangwmiﬁ;ﬁﬁagujmﬁ’sfluﬁmﬁuawmulﬁt,ﬁ'amammu
n1slvuee I fail nnsnsediidananariidnuvanfunisuandsudmussuunguune
wastiuaglilinslleadaau

Usznisitaad fie nsviimsiausuaynsaussvesgdayn iesainnsli
anulszanangneuiaeesiulidnvusdunisanasiuvesrdygyinuuing 516(1) ot
nsliiaAnannsfidiauevesglfuas maussasdfudesnssiuaudndudyg ity
LLﬁsé’@fyﬂﬁﬁLﬁmﬁﬁuaéwagﬂﬁaaamuﬂiaﬂﬁ%ﬁmafi@iﬁlﬁwﬁgﬂﬁuﬁaﬁé’zgzgﬂué’fgﬁgﬂﬁﬁ?uq
sioan dayiivenarilaeiteululdnuuas 5257 mndeuleludyariullunadusa
wilrifanunsniFendesliidedunsndauililuudalinuanns 527° egslsng sl

“Martin Hogg, ibid.

*Section 525: Donation subject to conditions

(1) Anyone who makes a donation subject to a condition may demand that the
condition is fulfilled if he himself has performed.

(2) If fulfilment of the condition is in the public interest, then the competent public
authority may also demand fulfilment after the death of the donor.

®Section 527: Non-fulfilment of the condition

(1) If fulfilment of the condition fails to occur, the donor may demand the return of the

gift under the conditions determined for the right of revocation of reciprocal contracts under the
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NanunAew Benmsiiwuuiinmsldifinisdaeuiuilidu Manual gift (Disposition/
the act of transfer W3 Handschenkung) fumslsnuuuiiAntuneounsindaanls
Bonmsliuuuiian fshuinesls (Promissory ift/a promise or Contract of donation
D) Versprechensschenkung)26

nslififinnsdsweuiudl (The disposition e Die Zuwendung) 813
Anduldlnsaudesnisvesialiiedsuvioifnlasinuvedlinedielnedsudlald
flanunsuAls wWeglildinstiluud dlferaazvinnsivuanaimeaunisiielisu
wansanurfunslidu Tneidleasunafidmuaudmngsusanaamuniunisly (dHes
Tnemstelasuiens) viedsulildinsuanamnufasnslviud nisliduftasiednld
Sumsauesiunslinndsuuds winngsusanaanuuasmsvinielutimuea Aaeiinald
mslidunnduluey fufasdesiunsndauillésuluanmsliganiionsls anunguane
1791 516 (2

Usznasiiana Ae msdaueuuasdlidsdidia wiinmunguunelsly
Ussananguinewniseasiuuns 516 azluladnsseyliinnslvssdestinisdweuly

YUgTE ST o g inu wileRansauinst 2301 (2)° wadsmuimngidaaund

provisions on return of unjust enrichment to the extent that the gift would have had to be used
to fulfil the condition.

(2) The claim is excluded if a third party is entitled to demand fulfilment of the
condition.

“Martin Hogg, op.cit., p. 192.

“’Section 516:

(2) If the disposition occurs without the intention of the other party, the donor may,
specifying a reasonable period of time, request him to make a declaration as to acceptance.
Upon expiry of the period of time, the donation is deemed to be accepted if the other party
has not previously rejected it. In the case of rejection, return of what has been bestowed may
be demanded under the provisions on the return of unjust enrichment.

#Section 2301: Promise of donation mortis causa

(2) If the donor executes the donation by delivery of the object given, the provisions

concerning gifts inter vivos apply.
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2.1.3 dnwazvesmibinasnisdaweumsiinussuungmaneanas

szuunguuneaneslussuunguueuunay (Mixed Legal System)
ogslsfinnu TudiunguuneiiAeafunislyi (Gif/Donation)  tu I#dsngiuanainssuy
ngvanelsifu FeteunldinsiauuunAsludesmsliudsuudaduluisazyaatoauau
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souluAnissuil 17 nAnde Stair lHTuuAad1 M5l e nsnszsin
PIUNNNI9555UVR (Natural Law) Ayanaaunilaiminifiazdesinddy Tiudyanady
ArugniuiidunugnitunssssumafiudinsliagaeliAnniyniuuddfuiiazdoadiy

®Martin Hogg, op.cit,, p. 192.
*Martin Hogg, op.cit., p. 196.

*'Hector MacQueen and Martin Hogg, “Donation in Scots Law,” Juridical Review (2012): 1.
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