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Abstract

This research aims to study and summarize Malaysian law database since
Malaysia is a member of the ASEAN Economic Community (AEC). Among AEC
members, Malaysia is competitive in terms of close geography, trade and industry,
which make Malaysia significant to Thailand as a partner and a competitor.

The research focuses on the importance of laws regarding trade and
investment in Malaysia which may be relevant to Thai entrepreneurs in Malaysia.
The researcher chooses to compose, observe and present legal issues regarding the
company formation and the income tax. This will be useful for academic studies
and Thai policy making strategies in the future.

This research is conducted by using the documentary research method and
finds observations on company types and the income tax in Malaysia in three
following issues.

1) Formation of a company in Malaysia can be done in 2 types: limited
company and unlimited company. Furthermore, the limited company can be under
2 cases: a limited company by guarantee and a limited company by shares.
Foreigners are allowed to setup only a ‘limited company by shares’.

2) The Malaysian corporate income tax is a 24% flat tax. However, there is a
SME promotion campaign for small and medium enterprises with the registered
capital not exceeding 2.5 million ringgit (approximately 18.75 million baht). The
qualified SMEs will be subject to an 18% tax rate for its first 500,000 net profits
(approximately 3.75 million baht); and

3) Limited companies registered under the special regulations on the Labuan
Istand will be treated with special tax treatment. That is, a Labuan Company can
choose to be subject to a 3% flat tax on its profits or a lump-sum tax of 20,000 ringgit
(approximately 150,000 baht).

Types of business and the income tax are critical factors to the decision
making on trade and investment. The study of business types and the income tax of
neighboring countries is beneficial when using competitive advantages to design

policies that attract trade and investment from foreign investors. This will help
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develop Thailand to become the center point of trade and investment in the Asean

Economic Community in the near future.

Keywords: income tax, Malaysia, AEC
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1Companies Act 1965 (Revised - 1973), Section 14 (1)

“Subject to this Act any two or more persons associated for any lawful purpose may by
subscribing their names to a memorandum and complying with the requirements as to
registration form an incorporated company.”

2Companies Act 1965 (Revised - 1973), Section 29 (1)

“There may in the case of a company limited by shares and there shall in the case of a
company limited by guarantee or limited both by shares and guarantee or an unlimited
company be registered with the memorandum, articles signed by the subscribers to the
memorandum prescribing regulations for the company.”

3Companies Act 1965 (Revised - 1973), Section 122 (1)

“Every company shall have at least two directors, who each has his principal or only
place of residence within Malaysia.”

4Companies Act 1965 (Revised - 1973), Section 139 (1)

“Every company shall have one or more secretaries each of whom shall be a natural
person of full age who has his principal or only place of residence in Malaysia.”

5Companies Act 1965 (Revised - 1973), Section 4 (1)
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company limited by guarantee” means a company formed on the principle of
having the liability of its members limited by the memorandum to such amount as the
members may respectively undertake to contribute to the assets of the company in the event
of its being wound up.”

t3Companies Act 1965 (Revised - 1973), Section 4 (1)

““company limited by shares” means a company formed on the principle of having
the liability of its members limited by the memorandum to the amount, if any, unpaid on the
shares respectively held by them.”

7Companies Act 1965 (Revised - 1973), Section 18 (1)

“The memorandum of every company shall be printed and divided into numbered
paragraphs and dated and shall state, in addition to other requirements—

(d) if the company is a company limited by shares, that the liability of the members is
limited;

(e) if the company is a company limited by guarantee, that the liability of the members
is limited and that each member undertakes to contribute to the assets of the company, in the
event of its being wound up while he is a member or within one year after he ceases to be a
member, for payment of the debts and liabilities of the company contracted before he ceases
to be a member and of the costs, charges and expenses of winding up and for adjustment of
the rights of the contributories among themselves, such amount as may be required not
exceeding a specified amount in addition to the amount, if any, unpaid on any shares held by
him.”

8Companies Act 1965 (Revised - 1973), Section 18 (1) (f)
“if the company is an unlimited company, that the liability of the members is

unlimited.”
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9!\/\inistry of Domestic Trade, Co-operatives and Consumerism Malaysia, Guidelines on
Foreign Participation in the Distributive Trade Services [Online], available URL: https://www.
kpdnkk.gov.my/kpdnkk/wp-content/uploads/2017/04/WRT_Guideline.pdf, 2018 (July, 11).

wﬂmuﬁﬁgﬂ The Mall, 2.37, Jalan Putra, 50300 Kuala Lumpur, Wilayah Persekutuan Kuala
Lumpur 9. +60 3-4043 0811.

11Registra‘cion of Businesses Act 1956, Section 5 (e).

“Income Tax Act 1967, Section 8 (1)

“For the purposes of this Act -

..(b) a company or a body of persons (not being a Hindu joint family) carrying on a
business or businesses is resident in Malaysia for the basis year for a year of assessment if at any
time during that basis year the management and control of its business or of any one of its

businesses, as the case may be, are exercised in Malaysia.”
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“Inland Revenue Board of Malaysia, Tax Rate of Company [Online], available URL:
http://www.hasil.gov.my/bt_goindex.php?bt_kump=5&bt skum=28&bt posi=5&bt unit=1&bt seq
u=1, 2020 (December, 9).

14Income Tax Act 1967, Schedule |, Part | Rates of Tax

Paragraph 2A. “Subject to paragraphs 2B, 2C and 3, income tax shall be charged for a
year of assessment on the chargeable income of a company resident and incorporated in
Malaysia which has a paid-up capital in respect of ordinary shares of two million five hundred
thousand ringgit and less at the beginning of the basis period for a year of assessment at the

following rates:

Chargeable income RM Rate of income tax
For every ringgit of the first 500,000 18 per cent
For every ringgit exceeding 500,000 25 per cent

for the year of assessment 2015 and 24 per cent for the subsequent years of

assessment.”
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®Income Tax Act 1967, Schedule |, Part | Rates of Tax.
Paragraph 2 B. “The provisions of paragraph 2A shall not apply to a company referred
to in that paragraph if more than—
(a) fifty per cent of the paid up capital in respect of ordinary shares of the company is
directly or indirectly owned by a related company;
(b) fifty per cent of the paid up capital in respect of ordinary shares of the related
company is directly or indirectly owned by the first mentioned company; or
(c) fifty per cent of the paid up capital in respect of ordinary shares of the first
mentioned company and the relate.”
“Income Tax Act 1967, Section 77A (1)
“Every company, trust body or co-operative society shall for each year of assessment
furnish to the Director General a return in the prescribed form within seven months from the
date following the close of the accounting period which constitutes the basis period for the year

of assessment.”
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(4) Labuan Trusts Act 1996 (Wszs1wUgyQjAnowsanalulu a.a. 1996)
(5) Labuan Limited Partnerships & Limited Liability Partnerships Act
2010 (wszsydeyslavnaiuduiiawasinaudiudiaausuinaiuiu a.a. 2010)
(6) Labuan Financial Services and Securities Act 2010 (WsgT1vUgYa)#
UTNINNAIRULBZRENNTNGATUIU A.A. 2010)
(7)Labuan Islamic Financial Services and Securities Act 2010
(nsesUngRusn1smensiudaauuasnannsngaiuiu a.a. 2010) Wudu
yiail Tnamuagldsuansusslonifimuiodaasunsamuumnzaiuiy
0171 Maden@Ruldlusniay nsldfuaniuonsuididmsutagiivuastudan s
gnTuABMIe (Sales Tax Exemption) dwiuieiosinsuazgunsal
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YLabuan Corporation, Ministry of Federal Territory, Incentives [Online], available URL:
https://www.pl.gov.my/en/insentif, 2018 (July, 31).
*Labuan Companies Act 1990, Section 14

“(1) Subject to this Act, a Labuan trust company or any other person may, by
subscribing its or his name to a memorandum and complying with the requirements as to
registration, form a Labuan company for any lawful purpose.

(2) If a subscriber to a memorandum is a corporation or a Labuan trust company, the
memorandum may be subscribed by the corporation or the Labuan trust company, as the case
may be, under its seal or by some person duly authorized on its behalf.”

“Labuan Companies Act 1990, Section 85 (1)

“Every Labuan company shall at all times have a registered office in Labuan, which

office shall be the principal office of a Labuan trust company.”

L abuan Companies Act 1990, Section 7 (1)

“A Labuan company may be incorporated for any lawful purpose and, subject to any
other written laws on financial services applicable to Labuan, shall carry out business only in,

from or through Labuan.”
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*' abuan Business Activity Tax Act 1990, Section 4 (1)

“Tax shall be charged at the rate of three per cent for a year of assessment upon the
chargeable profits of a Labuan entity carrying on a Labuan business activity which is a Labuan
trading activity for the basis period for that year of assessment.”

* abuan Business Activity Tax Act 1990, Section 7 (1)

“Notwithstanding section 4, a Labuan entity carrying on a Labuan business activity
which is a Labuan trading activity may, within a period of three months (or any extended period
as may be allowed by the Director General) from the commencement of a year of assessment,
elect, in the prescribed form, to be charged for that year of assessment to tax of twenty
thousand ringgit.”

Labuan Companies Act 1990, Section 14 (3)

“A Labuan company may be—

(a) a company limited by shares;

(b) a company limited by guarantee; or

(c) an unlimited company.”

*Labuan Companies Act 1990, Section 2 (1)

““company limited by guarantee” means a company formed on the principle of having
the liability of its members limited by its memorandum to such amount as the members may
respectively undertake to contribute to the assets of the company in the event of it being

wound up;
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“company limited by shares” means a company formed on the principle of having the
liability of its members limited by its memorandum to the amount, if any, unpaid on the shares
respectively held by them.”

*Labuan Companies Act 1990, Section 2 (1)

unlimited company” means a company formed on the principle of having no limit

placed on the liability of its members.”
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