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Abstract

The Committee on the Rights of Persons with Disabilities is a mechanism to
protect human rights, which was established by the Convention on the Rights of
Persons with Disabilities. The Optional Protocol of the Convention authorized the
Committee to have authority to accept and consider complaints of individuals or
group of individuals who sustain damage due to human rights violation in the state
party. Nonetheless, before proposing the complaints to the Committee, the
complainant must initiate the exhaustion of domestic remedies procedure. This
procedure is extensively recognized by international human rights protection
mechanism as a ‘precondition’ of the complaint handling process. According to
practical steps of the Committee on the Rights of Persons with Disabilities, there are
two cases the Committee facing with, both admissibility and inadmissibility of
exhaustion domestic remedies; therefore, the complaint handling process cannot

proceed.

Keywords: local remedies, human rights, persons with disabilities
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“A State should be given the opportunity to redress an alleged wrong within the
framework of its own domestic legal system before its international responsibility

can be called into question.”

by A. A. Cancado Trindade

1. NI

a a

deyana (agsandenguyana) liuanudemeduidonnainmsaziinans
uywewy (human rights violation) gauaunsawaueteieseusrenalnnIsAuaTasdns
uywevumeldszuungrneneludielitimsusamvizeldesianudemeilsuanms
asufindvBuyvevuduinty Tnenalnnisduasesdnsuywesunielissuungranenisly
fananoausngedldlunatsguuuy liinaniu 0sinsnains Anenssunsansuyyeyy
WA AauznsTINSERTIanswsuiy s uiedslsimmngildsummdemeainns
agilindnsuywerulilasun1sussmimsadeteianudenieannalnnsAuasoadns
uywerusTAUNElUYeIsy Nenaauedeadonseu (individual complain) senalnnis
duasoadnduysevulussduszvinsUsamansiiegarsldnsounisdniusuves
avUszvduasdilallfegnieldnsounmssiunuvesanyssanvale’

mMaderenaeluauiaiign (exhaustive local remedies) foldinduioulvusznis
dfifidemezdesiuiumsneuieziauetedouieuludnalnnisduasesdvduyuevy
lusedusgninatssma nelddeuladnouiifidemeaziausdoieasoulusinalnns
dunsesdnduywevuluszivainaldty fildSuanudsmeannisasfindnduysey
szfosiuiunszuiumsbenfeadielvinsussmmiedseiamiudemenieldnalnnis
AuasedvBuywevunmszuUngmaneanslulitsigaidenou’ vsenandnionilsnalnnns
Auasednsluszauainadelionasudesosiouvesdidemelsmnliusingdeiaasvinle
dnssndunszurunadeisineluanisiiaands Jadefinrsanluudindnnisideaen
aeluruisianisielsinduteuludsfuniou (precondition) lumsiausdefeaioulud
nalnmsAuasesdvsuywesulussiuTsnieslsema

‘HenlanalnnisduasesdvBuywevilussiuaina Tusag Uszans Tfamumiy, “nalndunses
avsuywevilusedvaina: Anwvinsddeeassuvesynna,” 13815EATIINISURLAN 9, 2 (NSNYIAN -
SunAw 2559): 74-100.

’H. Victor Condé, A Handbook of International Human Rights Terminology, 2nd ed.
(USA: University of Nebraska Press, 2004), p. 85.
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dmsunalnnisAuasesdnsuywerunnaudyyinelansounsaiineures
psfnIsanUszenYRty mgéffyjfyjmé’ﬂﬁﬁmﬁumsﬁmﬂsaqﬁm%uuwwuﬁga 9 aUvuves
andszrnnd’ 1ifin1sdndsnaenssunis (committee) Faunannisidenssvesigauidn
ievimihilunisSulaginnsandedesdsuainuszvsuiildiuanudsmesuidenain
nMsazidndnSuyvery’ fenngnisun1sindhedvsaufinis (Committee on the Rights of
Persons with Disabilities)’ Wunildlunalnnsdunsesdnduyveruilddaddumy
oudnaMiAesnedvBuyserueevservd Sulduneudyyrindeavsaufins a.a.2006
(Convention on the Rights of Persons with Disabilities 2006: CRPD)6 1A8AMNENITUAS
yadananagyimtiilunsdaaunisdndunisinduluamuiusnsduiseudygives
$50n@ BerwdanmsulagfinsandefesSsunnyaravidenguyanaildiuamnudemean
nsaziflaavduyverulaesgaauiieydyan sudulumuiitaisidensuuisoydeyyiin
PeANSAUNNIT A.7.2006 (Optional Protocol to the Convention on the Rights of
Persons with Disabilities 2006: OP-CRPD)’

3Intema‘cional Convention on the Elimination of All Forms of Racial Discrimination 1965,
International Covenant on Economic, Social and Cultural Rights 1966, International Covenant on
Civil and Political Rights 1966, Convention on the Elimination of All Forms of Discrimination
against Women 1979, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984, Convention on the Rights of the Child 1989, International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families 1990, Convention on the Rights of Persons with Disabilities 2006, International
Convention for the Protection of All Persons from Enforced Disappearance 2006.

“Useans U Tuniile, L%"mlﬁm, 97 78.

*AENIINNNTUSENDUMBANNTNT UL 12 AY Iuﬁzazﬁmmﬁw TryoyfinaldUedu wasiiia
Wy 18 au Wleldiinmslrdmetunieniaeyifoydyanasu 60 Ustine,

“aydayyrinshedvsaufinsldsumnudivreudlotuil 13 Suney a.¢.2006 luasnsUsEa
adynlngusandsznvifinded 61 Tnedoudd ARES/61/106 warldidaliinisasnileudl 30
funen A.a.2007 Tegldtinateduliidetuil 3 wowniey a.¢.2008 aunseviededaqiuiisgdnduna
$1uau 181 Uszina (Yoya a Juil 8 Tunaw a.7.2020) uaziideiiindunasiolusedn Ussimaaudnlu
ﬂejma%%auﬁu’a 10 UismﬂiﬁmmmeﬁwLﬂunwﬁiuaqﬁzyzymﬁuﬁuﬁa.

"Hagtuiisglaacunudidundluitarsidonsudiuiu 96 Ussina (Foya a Fuil 8 Tunaw
A.1.2020).
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IaginselRuiusnstluisoudeyn

ﬁaﬁ?ul,ﬁaLﬁumiﬁwmmLﬁﬁ'ﬂﬁ]Lﬁ'mﬁ’wé’ﬂmitﬁmmm&lmuﬁaﬁqmiugmzﬁﬂu
“Jeulatafurou” lumsiausdedouisudenmznssunisideavsaufinng unauiie
azlddnuitsusziaudsnan laglauvsnisiorsuteenidudiudneg Usenaunie
mamIneLardnvazvemdnnnisrsinisluauiediqe, dooniiuveandnnindeasn
aeluauiefian, wdnmadeneiaigluauieiigniunsiausteieuseusdennznssuniii
Pheansauinisuisanyszanend, UssmalnefundnmaiBelseangluauieiian wazunagy
Foarldasandudiiug weil
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2. AUnENLAzAN YT YawmENN1TBEIe1neTuaun R

Fefindnunudain nsdenigluauiefigeiududeulaussnmidunisiaue
Yooaspuludsnmznssunsivheinsauiinig lnsdouiifiesasiausdeieasouluds
AuENTINNTHY fiosazfaadifiunsruiunmaBeisineluauisiianidonou dmdnnis
fananiliusnguiiamglufisarsidensureseudyyrindeavsaufinewinuy mnudds
Lﬁ“flwﬁﬂmiﬁlﬁ%maaam%’umﬂaué’zyzmﬁLﬁmﬁuﬁw%wwwwmaaﬂ’u WU BUFRYYN

8Op’tionat Protocol to the Convention on the Rights of Persons with Disabilities 2006,
Article 1.
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glsudnsensfunsesansuyueruLazainmtuiugIu A.a.1950° ASansidensureaning
sErinUszinAIednsnaiiowazdnsminedies a.m. 1966 sudyamnaedrduy vy
WiselEn A.A1978 s
FamnfinnsumdnnisiBereiaislusuiefigalufiinisse iReansnudn ifud
vénmssanamldgnusuliluuunuesdesnsduasesmansya (Diplomatic protection)
roufiayldversveuvansuiuldlvluliuamaveasesnsdunsesdnsuyuevuluse sy
sewinaUszmne useehslsimluszeniunnuasnisuiulivdnmadesinelusuisianly
YouLInveInsAunsesAniuyverulussiusenissematundullldsuniseensuain
AUANATEI s AT A feAnsuywerunntn adlifssudlueydnygidadena
gRATITULINBLISNINGNY A.A.1907 (Convention for Establishment of Central American
Court of Justice 1907)"” wirduil#lfnissouiundnnisdanan aunsefanionds
asnsuilanaiedl 2 nénnndensmelurudaiigniaiuléfumsseusuanamanssening
UssinaiiAeadenisdunsesdnduyvery wagldnarodundnnisdrdgyesaunnad
spwisaaluzesdiongn' auisuineafioldinlutlagiundnnaBersinieluaud
ﬁqmlﬁﬂaﬁaLfJuﬁ]ﬁm‘UisLwﬁismﬂﬂﬂismﬂ (International customary law) waananla
Inenouiiyanaaziauatoiouseuludinalnnisdunsesdnduyweviluseduaina
iy feduieuluvssmsddniivsdomensnlinalnnmsduasemisnguusnielud
ansaddsdifiensiBerseudomesuinainnisaziia @EvSuyvevy) WUnseNIns

"The European Convention for the Protection of Human Rights and Fundamental
Freedoms 1950, Article 35 par. 1.

10O|otional Protocol to the International Covenant on Civil and Political Rights 1966,
Article 5 par. 2 (b).

""The American Convention on Human Rights 1978, Article 46 par. 1 (a).

12Chi’c’charanjan Felix Amerasinghe, Local Remedies in International Law, 2nd ed. (New
York: Cambridge University Press, 2005), p. 3.

13Conven’cion for Establishment of Central American Court of Justice 1907, Article 2.

“Katrine Bjgrndal Skjelten, “The Principle of Exhaustion of Domestic Remedies in the
Inter-American System of Human Rights: a reasonable obstacle or an impossible barrier?,”
(Master Thesis, Faculty of Law, University of Oslo, 2014), pp. 12-13.

®A. A. Cancado Trindade, “Origin and Historical Development of the Rule of Exhaustion

of Local Remedies in International Law,” Revue Belge de Droit International 12, 2 (1976): 526.
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Usematu Fodudoulvsenmsddyiiyana @dems) axdesduiunssuiunindens
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UsyAvBam (effective remedies) laiszaunadfaviduiivsduieuladneliiians
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JsunmagdilaiAntuanniagldfinsdiiunssuiumaBnsneluauisiialaegidems
Lilasuarugisssu”
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nszuaunanu Lunisfinnsuniinisiinturesauiuiiavesiglunessninssme
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=

AuFuRiavessgiAnTutudalanvulasuanudenie Tagldalsdnuanaaglasunis
Berenglundsiianudmdolal audedniaBeienisluiafudfisanszuiunanis
TunmaBeganudemelifudaansusiniu udeeslsfia munuidaiudiauiuiio
vossglumaszninsUsamaszfatuiususiidaenuldsunnudemeudafinnn wmnud

16In‘ternational Justice Resource Center, Exhaustion of Domestic Remedies in the
African Human Rights System [Online], available URL: http://www.ijrcenter.org/wp-content/
uploads/2017/11/7 -Exhaustion-of-Domestic-Remedies-African-System.pdf, 2020 (February, 25).

YSilvia D' Ascoli and Kathrin Maria Scherr, The Rule of Prior Exhaustion of Local
Remedies in International Law Doctrine and its Application in the Specific Context of
Human Rights Protection (Italy: European University Institute, Department of Law, 2007), p. 2.

“Ibid, pp. 2-3.

“Katrine Bjgrndal Skjelten, op.cit., p. 15.

20Chittharanjan Felix Amerasinghe, op.cit., pp. 102-103.
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wann1sdenginiglusudangailunannisidanudrdglunisnguunaszniing
Uszna lagvannisaananalaisensediiginasiauedeioasouludnalnnisssiutesininly
sEAusEninelsemadeanliunssuiunsieteinsluauianandenau aud1Ayved
‘m%’ﬂﬂﬁﬁ’aﬂmﬂé’azﬁauﬁmmﬁaau%’mmmaqaﬁismwdwﬂﬁmm (International Court
. 1 [ =l =~ o &) a = | P
of Justice: IC)) 31 ndnnsifreinelusuisiigalungraneansnuseindlseninauseman
finwdfAy Tugruzilundnnisndududl Yssimafinisazdalaifintunisilonanas
Bengmnudemsssnalnngldssuunguunenigluveeu” danianguunenin “aladl
A a ao & At a = » .. g, . 23
ans NugautdudanuNTaiinsidelenanudsing” (ubi ius ibi remedium)” TagunIn
Ademedndunszuiunsdeeneluauienanudiuazddildsuanudusssuisaunse
duatosaassuludinalnluseauseninalsemele
1ummsﬁﬂmzﬂiim%miﬂgwmaiwdwﬂizL‘Vlﬂ (International Law Commission:
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“'Silvia D'Ascoli and Kathrin Maria Scherr, op. cit., p. 4.

22Report of the International Law Commission, Fifty-fiftth session 2003 [Online], available
URL: https://legal.un.org/ilc/documentation/english/reports/a_58 10.pdf, 2020 (September, 23).

23Aaron X. Fellmeth and Maurice Horwitz, Guide to Latin in International Law (New
York: Oxford University Press, 2009), p. 281.

24Report of the International Law Commission, op.cit., p. 86.
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25Hcmdys/de v. the United Kingdom (1976) ECHR Judgment of 7 December 1976, par. 48,
Selmouni v. France (1999) ECHR Judgment of 28 July 1999, par. 74.

“Tina Stavrinaki, “Optional Protocol to the Convention on the Rights of Persons with
Disabilities,” in the UN Convention on the Rights of Persons with Disabilities: A Commentary,
ed. llias Bantekas, Michael Ashley Stein and Dimitris Anastasiou, (UK: Oxford University Press,
2018), p. 1230.

27E.g. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment 1984, Article 22 par. 5 (b), International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families 1990, Article 77 par. 3 (b).



126 I 9 atudi 2

[ [

Jamiiidfiae ed1elsseazdeldiinsrurunsidensnnneludulad
UsgAnsnmdsuuaiagiiniisvestesniundnnaiBersnigluauisiign iesanlaedh
yostoodesidnuauzumaidalenalsifusulinginamifansldesnaniienns

seusziulgpningn WefinnsandamiefiRveanalnnsiunsedviinyvery
mueudyInelansounsalinauvesesdnisandsey1vid wudl Sauwinislunis
finsandivarnvates wu lunsdfinssurunindersinieluduliflonafiesussay
audnsaldegrauiudi Tngluad Pratt and Morgan v. Jamaica” AeMENIINANTINGRe
AviBayweTLUIEnUsEY11A (UN Human Rights Committee) TéAfladelinouniein
audfininwivesaalusfnfiiiuun nsenssainiuigsssuyyliinisiiaguszay
audga ey TeRensanldtlddnssuiumaBeenielufiiussdniam vielunsd
fionsfmnnewesmalusialduandsiifuindululldiaefiagfnnadfiugFesielsiineglsh
devazdisgnendfesegifuies Svlulsuifuil augnssunisitdionisedaniadenufcn
Mo (Committee on the Elimination of Racial Discrimination) Tuaf DR v,
Australia” Lénd12 1 eg19urauladn nszvaunadeisameluliduiusesdsian dia
ngruneateludfeduiniu denazgnenilesesrsuind vienmuuid1idadoves
magsgaluafneuq fFesliflomatiozldunalumaninvesdfiminwiae

0814l3Ad Tldmneanuin dfufissnafuuidmininwvesaaniglud

[y

snvrlidunaiuiFonsiiohnszuiumadesaelulifivssansnmdunlély uwidos
fdnwnefiuandiifiuodnadugsssuldimndfosfaniintulueniandeuazgnonilos
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Uszansnmiasfuwwadudesniiuvemdnnisiersnnislusuisiigausetila”

28In’cemational Justice Resource Center, Exhaustion of Domestic Remedies in the
United Nations System [Online], available URL: https://ijrcenter.org/wp-content/uploads/2018/
04/8.-Exhaustion-of-Domestic-Remedies-UN-Treaty-Bodies.pdf, 2020 (February, 25).

2gPrah‘ and Morgan v. Jamaica, Comm. 210/1986 & 225/1987, UN Doc A/44/40, at 222
(HRC 1989).

3OD./?. v. Australia, Communication No. 42/2008, UN Doc CERD/C/75/D/42/2008 (2009).

31In‘cemational Justice Resource Center, ibid.
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yeseudynfineneaniuyverungldnseunsiiiunuresanUsssvannatiu”

32Faurisson v. France, Communication No. 550/1993, UN Doc CCPR/C/58/D/550/1993
(1996).

33In‘(ernational Convention on the Elimination of All Forms of Racial Discrimination 1965,
Article 14 par. 7 (a), Optional Protocol to the International Convention on Economic, Social and
Cultural Rights 1966, Article 3 par. 1, Optional Protocol to the International Convention on Civil
and Political Rights 1966, Article 5 par. 2 (b), Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination against Women 1979, Article 4 par. 1, Optional
Protocol to the Convention on the Rights of the Child on a communication procedure 2011,

Article 7 (e), Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
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Punishment 1984, Article 22 par. 5 (b), ), International Convention on the Protection of the Rights
of AWl Migrant Workers and Members of Their Families 1990, Article 77 par. 3 (b), Optional
Protocol to the Convention on the Rights of Persons with Disabilities 2006, Article 2 (d),
International Convention for the Protection of All Persons from Enforced Disappearance 2006,
Article 31 par. 2 (d).

**Dinah Shelton, Remedies in International Human Rights Law, 3rd ed. (UK: Oxford
University Press, 2015), p. 103.

35F/'l(astre and Bizourn v. Bolivia, Communication No. 336/1988, UN Doc CCPR/C/43/D/
336/1988 at 96 (1991).

*R. L. et al. v. Canada, Communication No. 358/1989, UN Doc CCPR/C/43/D/358/1989
at 16 (1991).
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37Jal(ovv v. Bulgaria, Commmunication No. 32/2011, Views of 28 August 2012, UN Doc
CEDAW/C/52/D/32/2011.
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NANTA

38O|otional Protocol to the Convention on the Rights of Persons with Disabilities 2006,
Article 2 (d).

“Rules of Procedure of the Committee on the Rights of Persons with Disabilities
(Revised 2013), Rule 65.

“Rules of Procedure of the Committee on the Rights of Persons with Disabilities (Revised
2013), Rule 24 and Rule 55 par. 3.
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“X. v. Argentina, UN Doc CRPD/C/11/D/8/2012.

“AF. V. Italy, UN Doc CRPD/C/13/D/9/2012.

MGemma Beasley v. Australia, UN Doc CRPD/C/15/D/13/2013, Marlon James Noble v.
Australia, UN Doc CRPD/C/16/D/7/2012, Michael Lockrey v. Australia, UN Doc CRPD/C/15/D/13/
2013.

“X. v. Tanzania, UN Doc CRPD/C/18/D/22/2014,

®scw. Brazil, UN Doc CRPD/C/12/D/10/2013.
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“L.M.L. v. United Kingdom of Great Britain and Northern Ireland UN Doc CRPD/C/17/D/
27/2015.
“D.L. v. Sweden, UN Doc CRPD/ C/17/D/14/2013.
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*0.0.J. v. Sweden, UN Doc CRPD/C/18/D/28/2015.

Yy Aeniriguued Bes mslidnetuieitanndensuvesoudyyrindiednsaufinng Yufl 19
LB W.A.2559.

50Optional Protocol to the Convention on the Rights of Persons with Disabilities 2006,
Article 6.
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anusz1Aa1uIU 5 atu nanafe Optional Protocol to the Convention on the Elimination of All
Forms of Discrimination against Women 1999, Optional Protocol to the Convention on the Rights
of the Child on the sale of children, child prostitution and child pornography 2000, Optional
Protocol to the Convention on the Rights of the Child on the involvement of children in armed
conflict 2000, Optional Protocol to the Convention on the Rights of the Child on a
communications procedure 2011, Optional Protocol to the Convention on the Rights of Persons
with Disabilities 2006.
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Felix Amerasinghe, op.cit., p. 182.
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