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Abstract

The ratification was the certification of any defectiveness with reason of
illegality to be the invalid administrative order with any irrevocability so that such
unlawful administrative order should be valid without any doubt or legal condition.
The method of certifying the defectiveness was found as the retroactive consent.
The certification by law in the German legal system or the legal theory, such as the
theory regarding the officials by facts in the French legal system initiated the
administrative legal system to accept the idea of ratification for validity of
administrative order due to the illegality which was defective in relation to model or
process. That the administrative organization withdrawn the unlawful administrative
order was not beneficial and increased the unnecessary process as the
administrative organization still issued the administrative order with the similar
statement. However, in order to ratify for certifying the unlawful administrative
order, the administrative order should not be the invalid administrative order or
administrative order which is not existing under the legal system and it shall not be
an unlawful administrative order. Based on the research of defectiveness of administrative
order regarding the authorization, the laws which should be terminated which could not
be remedied or ratified thereafter, were the scope of authority of the officials
regarding the areas and times which caused the difference between the external
illegality and level of result of the administrative orders. Nevertheless, only the
administrative order that had the external unlawful ground which could be remedied,
was deemed as the cause of defectiveness. If it was not only the defectiveness that
could be remedied, it could be terminated or revokable. The result of the research
was found that the unlawful ground relating to the authority in connection with the
issues and authority area and level of result of the administrative order were the
unlawful administrative orders that required to terminate or revoke. If it was the
illegality of the authority of the officers, it was deemed as the defectiveness which
could be remedied, such as the defectiveness relating to the unlawful order to
appoint the person as the official who was empowered to do any action. It was

found thereafter that the appointment was unlawful which was the reason to
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vacate from the office. This vacating from the office should not affect to any action
already done by such person according to the authority or duties, which was
certified by legal result pursuant to Section 19 of the Administrative Procedure Act
B.E. 2539 (1996). This was the similar principle of the theory regarding the officials
based on the fact in the French legal system and certifying the unlawful order to
appoint the officials under the provision of Section 19 of the German law relating to
the federal officials, which was the exemption of the principle of unlawful
administrative action, which should not interpret and clarify more than the
statements and objectives, which should prevent the gaps in the laws, which was
the most related laws to apply mutatis mutandis and was deemed as the implied
ratification as appearing in the legal opinion of the organization provided to apply
with the unlawful reason relating to the authority regarding the time of the officials
which the researcher disagreed. It should be the case where it was supported by the
provision of laws to avoid any conflict with the principle of administrative actions
which should not be retroactive. The security principle of legal status, principe de
"excercice personnel de la competence, and core of principle of administrative law

were the lawful principle of administrative action.

Keywords: administrative order, remedy, the lawful principle of administrative

action
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*Mahendra P.Sign, German Administrative Law in Common Law Perspective, 2" ed.
(Berlin:Springer-Verlag, 2001), p. 149.
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"German Law Archive, Administrative Procedure Act (Verwaltungsverfahrensgesetz,
VwVfG) [Online], available URL: https://germanlawarchive.iuscomp.org/?p=289, 2020 (April, 19).
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Pruady fauan1nied, “esdusznevvesiiinssumisnasesvesssinaaniusaisisasiy
Wasty,” 2sansifdnans 1 (Tuenew, 2532): 39.
14Bundesbeamtengesetz (BBG), § 13 Nichtigkeit der Ernennung
(1) Die Ernennungistnichtig, wenn
1. sienicht der in § 10 Abs. 2 vorgeschriebenen Form entspricht,
2. sie von einersachlichunzustandigenBehdrdeausgesprochenwurdeoder
3. zumZeitpunkt der Ernennung
a) nach § 7 Abs. 1 Nr. 1 keineErnennungerfolgendurfte und keineAusnahmenach
§ 7 Abs. 3 zugelassen war oder
b) dieFahigkeitzurWahmehmungéffentlicherAmternichtvorlag
(2) Die Ernennungist von Anfang an alswirksamanzusehen, wenn
1. ..
2. im Fall des Absatzes 1 Nr. 2 die sachlichzustandigeBehdrde die Ernennungbestatigtoder.

15Bundesbeam‘tengese’tz (BBG), § 15 RechtsfolgennichtigeroderzurticksenommenerEmennungen
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Ist die erstmaligeErnennungnichtigoderzuriickgenommenworden, hat die oder der
DienstvorgesetztejedeweitereWahrnehmung der Dienstgeschaftezuverbieten. BeiNichtigkeitist das
Verboterstdannauszusprechen, wenn die sachlichzusténdigeBehdrdeesabgelehnt hat, die Emennungzubestdtigen,
oder die Ausnahmenach § 7 Abs. 3 nichtnachtraglichzugelassenwird. Die biszudemVerbotoderbiszurZustellung der
Erkldrung der RUcknahmevorgenommenenAmtshandlungensind in - gleicher Weise gUltig, wiewenneine
BeamtinodereinBeamtersieausgefUhrthatte. Die gezahlteBesoldungkannbe lassenwerden.

wﬂzyzy’] ﬁuaqa, L%ENL@N, N 63.
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