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75.U301 TwRuuun
Dr.Preeda Showtimanon

UNANED

MaNANYEUMENMNIeANNTUsITULAzAUlU ST laveINTUTISIn sTeya
(Lawfulness, Fairness and Transparency) Lﬂu%ﬁﬂuwé’ﬂmiﬁl@mﬁﬁ?ﬁ'ﬁgﬁgﬂﬁi};iﬁmﬂu
Fotaduinluvesannmglsuinshonsduasestoyadiuyana (General Data Protection
Regulation: GDPR %38 EU Regulation 2016/679) #8nn1364na1amuualilun1ssausiu
TivseinmedeyaduyanaviofiFonias s umsussnanadeyaduyanatuasios
nswvlaeofegusuveusengmnelumsUszananateya (Legal Basis) Uszmslauszmavdled
mauwiIn B UMENgmneiiAnanmsUstnanadeyadiuyaraidufisinlaeinlutud

‘wnmniieussmnlasimsiseies “sUnuunsuuRnunseudyRnuasestoyadiu
yAAa WA, 2562 dmiuiusenaunisruianaakassuaian (SMEs)” tngldsuyueanyunisideain
an1UUITBLAZIAILT UNINBIAETINAINS UszdT w.A. 2564.

This article is part of the research title “Format in Preparation for Small and Medium-
Sized Entrepreneurs (SMEs) for Compliance with the Personal Data Protection Act B.E. 2562”.
This research is funded by Research and Development Institute, Ramkhamhaeng University, 2021.

“o19156UsEanmzlfenans un1ine1dusiumuns: .U (1sifiesnisunases)
UMINYIFUTITUAIAAST; WU UANINEIFEIIUATNYG, AA.Y. (SFA1EAS) UMIINEIFEIIUATUNY;
LL.M. in International Trade Law, Northumbria University (Newcastle), UK; LL.M. in Criminal Law
and Procedure (With Merit), University of Sunderland, UK; u.f. 413018851449, E-mail:
preeda@ru.ac.th

Lecturer in Law at Faculty of Law, Ramkhamhaeng University; BA. (Political Science) Thammasat
University; LL.B. Ramkhamhaeng University; LLM. in Intermational Trade Law, Northumbria University
(Newcastle), UK; LL.M. in Criminal Law and Procedure (With Merit), University of Sunderland, UK;
LL.D. Ramkhamhaeng University.

SuiisuunAu (received) 7 Tguieu 2564, SuiiuAlaunaiy (revised) 23 Asmau 2564,
Jufineusuunany (accepted) 26 Asman 2564,



104 I 10 avuii 2

Aa NM3Uszulanateyalagofeaiudugenveiitvedeyadiuyanalunislvigaiuay
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Abstract

Lawfulness, fairness and transparency of data processing is one of the most
crucial principles of data processing stated in General Data Protection Regulation
(GDPR) or EU Regulation 2016/679. This principle states that any operation which is
performed on personal data can be traced back to one of legal basis for data
processing. The most commonly used legal basis of data processing is consent of
data subject for data processing in a specific purpose. However, contrary to popular
belief, there are other legal bases for data processing prescribed on both GDPR and
Personal Data Protection Act B.E. 2562, namely; necessity for the performance of
contract, necessity for compliance with a legal obligation, necessity in order to
protect the vital interests, necessity for the performance of a task carried out in the
public interest or in the exercise of official authority, legitimate interest of data
processor or third parties and processing of personal data for archiving purposes in
the public interest, scientific or historical research purposes or statistical purposes.
The comprehensive study is applicable for stakeholders on data processing to such
an extent that they can optimize their data management, which suitable and
economical for their activities, without asking for consent from data subject in every
case. In other words, there is no legal fundamental which states that, the consent of
data subject would generate more intense legitimacy for data processing than the
other ones. Consequently, organization or entities whose concern is relevant to
personal data, can apply one of these legal bases, which are suitable for their
course of business, for their data processing to minimize their costs caused by any

process concerning asking their clients or other stakeholders for the consent.

Keywords: personal data, legal basis, consent
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1. UNUI

“nagmssumsianisteya” (Data Strategy) ftanamelsulsimounslull aa. 2020
annnglulduanaandnsdidesnmstmussmaandnvesananglsulg “firvesdany
fifuindousedeya” (Data-Driven Society) lnsmisa¥rmanaieadmiudoya (Single
Market for Data) uavddiasy “Data Economy” wiemsihdeyaluldlunsndludiile
duaSuiasughalaesniinfsgalasadonazdanundeulmmunaasuulasmesdany
agjmaam’am (Attractive, Secure and Dynamic Data Economy) é’aamsamﬂu‘lﬂswm
flugrunansaumnaniieg Aldlunafvinvisasussmnanadeyariunnanisadianing
sauflefi3enin “European Cloud Capacity” egnslsfiniu wleugludnvuedandigey
duuloviefinsenudednifiividestunsquasesdeyadiuyanasgradnideslals
feavludoyaduyaratiududsildsunsdunsedugusdvstuliugiu aumam 8 (1) wis
ﬂ{]ﬁ@liawﬂﬂwqiiﬂdﬂﬁﬁaawﬁ%uﬁugm (Charter of Fundamental Rights of the European
Union)' wazanmsn 16 (1) wiseydyey1Ien1saiuauvesannglsy (Treaty on the
Functioning of the European Union, TEUY dneimnil n1sasrsnaiaiendmiudeya

'Charter of Fundamental Rights of the European Union Article 8 Protection of personal
data

1. Everyone has the right to the protection of personal data concerning him or her.

2. Such data must be processed fairly for specified purposes and on the basis of the
consent of the person concerned or some other legitimate basis laid down by law. Everyone has
the right of access to data which has been collected concerning him or her, and the right to
have it rectified.

3. Compliance with these rules shall be subject to control by an independent
authority.

ereaty on the Functioning of the European Union Article 16 (ex Article 286 TEC)

1. Everyone has the right to the protection of personal data concerning them.

2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall lay down the rules relating to the protection of individuals with
regard to the processing of personal data by Union institutions, bodies, offices and agencies, and

by the Member States when carrying out activities which fall within the scope of Union law, and
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dioliliusslonigegaunnndeniuulouisvesananglsudy Fosdinasilunisnis
wisuensgnindeyadiuyanauazteyaiililideyadiuyanaiitaauuasdesiinisiimun
nunarimsthdeyamadululdiumengsadeusiieg vesannmglsuiifeaiudeyadau
yarauazdetaduAgIfunsIsiunssfineg suldundninasilumsitiiedeyadou
yanadedinudusssuujuRldasuazdaau (Fair, Practical and Clear) \load1sauna
seninansds sunnsideyaluldludsmdlvduaznisduasesdnsanududiuyana
annmeglsualiuszmdld “detsduhluinenisduasesdoyadiuyana” (Regulation
(EU) 2016/679 wio General Data Protection Regulation: GDPR) iiefudl 27 wweu
A.¢. 2016" Vel GDPR Wedensretulaedniadandnnsdnday 7 Uszms Leud

the rules relating to the free movement of such data. Compliance with these rules shall be
subject to the control of independent authorities...

*eluifluunenuasldiin “GDPR”.

4!\/\aciej Gawronski. Guide to GDPR (Hague, Netherlands: Kluwer Law International, 2019), p. 1.

“General Data Protection Regulation (GDPR) 2016 Article 5 Principles relating to
processing of personal data

1. Personal data shall be:

(@) processed lawfully, fairly and in a transparent manner in relation to the data
subject (‘lawfulness, fairness and transparency’);

(b) collected for specified, explicit and legitimate purposes and not further processed
in a manner that is incompatible with those purposes; ... not be considered to be incompatible
with the initial purposes (‘purpose limitation’);

(c) adequate, relevant and limited to what is necessary in relation to the purposes for
which they are processed (‘data minimization’);

(d) accurate and, where necessary, kept up to date; every reasonable step must be
taken to ensure that personal data that are inaccurate, having regard to the purposes for which
they are processed, are erased or rectified without delay (‘accuracy’);

(e) kept in a form which permits identification of data subjects for no longer than is
necessary for the purposes for which the personal data are processed; ... (‘storage limitation’);

(f) processed in a manner that ensures appropriate security of the personal data,
including protection against unauthorized or unlawful processing and against accidental loss,
destruction or damage, using appropriate technical or organizational measures (‘integrity and
confidentiality’).
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Usen139nile nanaugeumienguuieaudusssukazanulusdavenis
a Y] v . v & Y] Ao v
UIN53nN15UaYa (Lawfulness, Fairess and Transparency) duilunannisiamuali
N1599ANNEUINIINANVETRYaRBITRLIULAar YA (Clear and Affirmative Consent)
Madainuaiusesdninazgnau (Right to be Forgotten) Litelvildnvastayaanansaveliy
mvANtayaaulaaveIleteanla
Usen1siides nannsiiainguszasdvesnislddeya (Purpose Limitation) Yaya
JUYARAITABIPN ISR TNUssasAlaTngUssasaniiaagatnundauaginuiini s

d
| )

foyatululduennioaninguszasdiismualiduiniuiuudanfunisiluldide
Snquszasdnuingvseivun

Uszmaitany vdnenudndulunslddeya (Data Minimization) Yegasiosguiluld
wh‘ﬁ'ﬁ‘]’wLﬁuLLazLﬁﬂﬁ@ﬂﬁ’ﬂﬂﬁﬁﬂLﬁumsmmi’mqﬁszmﬁlﬁhﬁu

Usznsiid vananuusiuglunsthdeyadiuyanaluld (Accuracy) deafinisi
Yoyalvidarusiuaiouaziduiagiuognasanat ieusziunnuwiudiwosnisirteya
druynealdld Hadsiosindnyseiut degailiionaluldesutugrazgnuilovieauiis
9819390457

Usznsitvh wdnnisdrdansdniiudeyadiuyaaa (Storage Limitation) faafinis
Fudeyadiuyanalfluszezinansiiisidudenisiideyadiuyaaadululduiniy
Susuiinsiafutoyadiuyaeatuazdniudensifeyalulfiioysslovdasisas
ileUszleminsidonaineimanivideuss iamanivieiiio Tngusvasdluneada

Usznisiivin MANAMUUTYTLaTNITINYIALEU (Integrity and Confidentiality)
FesiimsianasnisnvinnuUasnsevesdoyaiiietestulsilideyadiuyanagniiluld
nngiilsifavslideyauazdeatulillvideyaidemeniogninane

Usznsiitia 18nANSURA (Accountability) namfe fauauteyadessuinvey
msUsznanafidiusiodetafuatiul Ssrimuslifaunudeyatnnnsnisiuangauis
ludametianazludadanmsesansinldlunisussnanatoyadiuyana

fatu lelsinnsduasestoyadiuyanavasinedulunuuinsguvesanamelsy
LLazLﬁaniﬁmaaa “Grslupududinuga” Right to Privacy) Suavaiilasunssuses

2. The controller shall be responsible for, and be able to demonstrate compliance with,
paragraph 1 (‘accountability’).
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AUsgeITHYLINTITeIandnsing we. 2560 w1ns1 32 Wuldlalumsl§uRidlatinag
Usgmeld “wszmudayeAdunsesteyadiuynna wa. 2562” Wetuil 27 wouniau 2562
Tneaeinatefuliluiui 1 Squieu 2565° Feaonadesiunsudnddny 7 Usems lumsduases
Yoyadrnyanafiusinglu GOPR Tneflundrginaseunguludeanslumslafuudslimsmn
famsihdeyadiuyanaluly (Right to be Informed) anslunisidnisdeyadiuyana (Right
of Access) anslun1svelileudeyadiuumna (Right to Data Portability) &nSAnAUNTS
usausn livsedamedeyadiuyana (Right to Object) @nslunisveliauvinaievserh
Tideyaduynnanarsifudeyaiiliannsassyinuld (Right to be Forgotten) dnsuals
sefumsldvoya (Right to Restrict Processing) wazanslunisvelviunludeyadiuynna
(Right to Rectification)

UizLﬁuﬂaujmﬁﬁwﬁ’mﬁﬁwmajmsaﬁﬂswaiuuwmmaﬂ’uﬁuﬁﬁa n135uTnlinie

o

a v ) a4 A a ! I3 v ) oV v
LU@LNS%@%aﬁ?uuﬂﬂaﬂi@WLiﬂﬂI@Ui’JlI’J'] LUUﬂ’]ﬁUﬁgll']ﬁNaGU@lI“aa'ﬂuuﬂﬂa %ﬂizmi@

'
=

dele Tnvendegrunianguuielatng lnsdsusniisinazdnduilennfsgruduveuse
nnvsne (Legal Basis) lumsifiusiusin Miasameteyadiuyanatiuife nisldsum
fugou (Consent) Inii1vesdeyadruynna usegrdlsiniu iileliaenadesiuaninei
Huasdunislivsgleminndeyadiuyananudedsfuinluinsonisduasesdoyadau
uAransesvUaRfuATasdeyadiuuana w.A. 2562 MslasuanuBuseinndmeeya

= lo & v o = i v 4' v
Jelidndudesinnnsdlly wionagldgiumanguuneduls

wa ¥ £

“Rawdfiunms 2 wimsesvlydiduaserdeyad nyama wa. 2562 aldswrslsmses i@
ﬁwai%’ﬂ’qﬁuély’qLwii’uﬁmmﬂi’uﬂsxmﬂiuswﬁmmwﬂmLfluéfulﬂ ViunsundygfAlunuan 2 viae 3
VIR 5 198 6 1190 7 waraulunins 95 wazuasy 96 Wildtsfuiilevuimuanieduus fu
Usgmdlusiafinanpunwndusuludnny uidleudl 20 wguanau w.e. 2563 lfinsusenaldnsess
ngufimivusmhsnulazAansigauauteyadiuyanalisgnelddifuuimss vty dRduasos
Toyadmuynna w.A. 2562 W.A. 2563 TnundygAlunuin 2 viin 3 ¥u99 5 IR 6 LaguIng 95
wiszsedydRduasestoyadiuyana ne. 2563 wldiduuidmunudoyaduynrnadaiy
wihenudeRansuisssian nefnaaufieiuil 31 nguaiay 2564 uagsiouniiletudl 7 wounneu
2562 §finsuszmalinsgsvnquindmusmisnusazanisigauauteyadiuynnaliegnels
JaduuransesudyaRnuasestoyadiuynna w.a. 2562 (atuTl 2) W.7.2564 VBBTTELIAINITIALIY
N5lE0AUYRIUNTYEALUMNIN 2 NUIA 3 11319A 5 YN 6 WasUINT 95 WAINTEIYUNLARLATEY
Yoyadiuyana w.a.2563 Tuauiisiuil 31 wuwaiey 2565 wszsruUnaRetuised it latinald ey
ogafiuguuuuIuninaziieiud 1 Jguiey 2565.
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2. guduraudlenguunglunisinusiusu 14 wasilawedayadiuyana

gusuvoumengrinslumsUsznanateyadiuyanaiuteuluiiddydenisiiv
susm Wuasamedeyadiuyanaiiveusenguune’ lnsludededuialuinfenis
Aumsasayaduyananaylunsesvlydifuasesteyadiuyana wa. 2562 dlaiinng
mvuagiunengrunglunissviianadeyadiuyanald 7 Usenis lawn gauniangmune
finils gruanuBugen (Consent) grumenguaneiiaes iuamdwdulunsufomda
ﬁUL%”]GUE)ﬁ@;JJﬁ (Necessity for the Performance of a Contract) gmmangwmaﬁmu
gruanudluresrivaudeyalunisufiRnungumuny (Necessity for Compliance with
a Legal Obligation) gumanguuneiid gruemdidulunstesfundunseredinves
yaAa (Necessity in Order to Protect the Vital Interests) gﬂum\mgwmﬂﬁﬁ’] FIUAY
Fudulun1sufianiiiieuselovdarsisuguion sufianinilasidininivesis
(Necessity for the Performance of a Task Carried Out in the Public Interest or in the
Exercise of Official Authority) g1umnianguuneiiun gruusslovidureusssuvesmug
Yoyadiuyanaviieyananiouen (Legitimate Interest) LAZgIUNINgVANEAEA §ruLile
Uselsmflumsdmsiienansuse Simansuioasmneimaiteussloviaisnsuy sailuianis
Anwdeluleadin (Scientific/Historical Research Interest) Fails1eazdundaneluil

"General Data Protection Regulation (GDPR) 2016 Recital 40 Lawfulness of Data Processing

In order for processing to be lawful, personal data should be processed on the basis of
the consent of the data subject concerned or some other legitimate basis, laid down by law,
either in this Regulation or in other Union or Member State law as referred to in this Regulation,
including the necessity for compliance with the legal obligation to which the controller is
subject or the necessity for the performance of a contract to which the data subject is party or

in order to take steps at the request of the data subject prior to entering into a contract.
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2.1 gnuAugugau (Consent)

GDPR 119151 6 (1) (a)° Mmuslnisuszananateyadiuyanastrdlaegromil
Jumsuszananadoyadiuyaraiivoudengmung minn1sUszananadeyadiuyaaaty
\Junisuszananadeyadiuyaraiildsuanudusenanniiivesdoyadiuyanalunisi
foyadruyanatululssnanaiie Tngusvassussnslatssnviavdonanetsznisiag
lAWIL91299 UBN1NE GDPR 11as1 4 (11)° wa Recital 32" geldeSurendnnisiidfey
dmiumnudugenlunisuszananateyadiuyanalasasnsontmannisiiieddestu
AugugeNla 5 Usynis A 1) nsliAudugeunasnseyinlnedase (Freely Given)
2) M3lAUBULNFDINANENIZLANZ A9 (Specific) 3) N15RAINBUEOUARITNITWIILH
W1U89UBYaNIIU (Informed) 4) nslvianudusendadirmutanulinguiase (Unambiguous)
ua 5) mileuBuseudesansnsaifinaould Revokable)' Fsanunsnesunelddsd

1) mslimudugeufesnsziinlnedase (Freely Given)

ndnnsilisuiaiiougudnasresauBuseslunmsUssananadoyadau
yanafivausenguanedundnmsiinslirudugendesnsyvinlaedasy Taed1in “lag
Sase” wuied msfidmedeyadnyaraiimadeniuiss Maglirmbuseslumssnana
foyalagliddnitaugntsfuniedesldsunatiemnauldlfliaubusemduindy

®General Data Protection Regulation (GDPR) 2016 Article 6 Lawfulness of processing

1. Processing shall be lawful only if and to the extent that at least one of the following applies:

(a) the data subject has given consent to the processing of his or her personal data
for one or more specific purposes;

*General Data Protection Regulation (GDPR) 2016 Article 4 Definitions

For the purposes of this Regulation:

(11) consent’ of the data subject means any freely given, specific, informed and
unambiguous indication of the data subject's wishes by which he or she, by a statement or by a
clear affirmative action, signifies agreement to the processing of personal data relating to him or
her;

“General Data Protection Regulation (GDPR) 2016 Recital 32 Conditions for Consent

Consent should be given by a clear affirmative act establishing a freely given, specific,
informed and unambiguous indication of the data subject’s agreement to the processing of
personal data relating to him or her, such as by a written statement, including by electronic
means, or an oral statement ...

va v £

11 « a o '
msmmEJa‘wiziwuzyzymmiawmdamuuﬂﬂa W.A. 2562, 416151 19 135A&DN.
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Femgil mnnslianuBuseslunisuszananadeyadiuyanagnunined fudedoa il
onaldudsveunluvasundadldfdendosduivgulinouiemduendnaruduni
fuenilailsinsevilnedasy Tuvhueafsafunisiiivesdeyadiuyanaliamnsaufias
vioifinnouauduseuldlagliifinnaeronuideududladofidlfiiuin anudusou
fanaruduudusenillilinssvhlnedassuientu udnnsluhueadeduidiang
oglunng1 19 259A8 uwisszedydRduasesdeyadiuyana wa. 2562 Ssimuslily
mMsvemuBuseNInivesteyaduyana faruaudoyadiuyanasesdilsegafidian
Tunndudaszreainvestoyadiuyanalunslimnudusendnie dadefidmaienn
Hudaszveamslimubuseniivisiu 5 Uszns fie anuliiaunavessiuna (mbalance of
Power) msasaieulalumsliimmiBugen (Conditionality) Asilsivstufusswinginguszasd
Tumsuszananadeyafiunnsinsdiu (Granularity) aslsineransenuluideau (Detriment)
fefiswandended
(1) euliaunavesd1una (Imbalance of Power)

mliaunavessunaludeiidmansenudonislimiudugenlunsg
Uszananadoyadiuynnaifuetnads Tnsaullaunavessiunaenaiatuldlunuduiug
2 suuuu I mnuduiusseninadmihiisguarUssvvulagauduiugsninagning
uaztnede Unngauiegnadaselui’

fegnedl 1 mhenuvesiuiiuunsiavusussenueuauudiegly
mnufuinveuvesnu JsenadwaliiAntedadedunisldouudnarnfusserinasy
mhsanuiesdiudingn Jadeliiiuinsfuuinmsinasifsafuaninasasvesnuusing
siiumddlaglfiiughinissvsuiiogluiesiidananlifiviinunguanefasdossy
uinnsfananaudeddla nafe wivssvuitegluviesiifendnaglilfatnssuuinig
Imanistuanmarisvesnuuiimdsdeuuenialdlavilddeanslunadriuuing
o893 uresvinsiuusodiela Madslinsdalissasuanunsadh e naaiesuanm
asvesaundnanrunaivleduesioduldBndomnands wuiudfdeudunsdi
mnulilaugavessnaliiduguassadensliruBugonvesussrvuluviosdiuusegdle

ZH0e1997n European Data Protection Board, Guidelines 05/2020 on Consent under
Regulation 2016/697 Version 1.1 [Online], available URL: https://edpb.europa.eu/sites/default/
files/files/ filel/edpb_guidelines 202005 consent_en.pdf, 2021 (April, 17).
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fedneil 2 mnlumsiudweiisaiunmsliussleviluifuseila
othavdladadldsumsaymaniamihenuunasesdiniesiunasdguiavoniodunasi
aowhgnutoyayaifiodtu ogslsfiniy miseuiisasslieansdHeloyadaiueeiuld
UssnwugBudwedlalvimmBuseslumsnany (Merge) doyavesmuliidudoyayaifiendy
dorruazmnuid i dlunisdiiiunismusivedana s Inedmdhigsumaeldidudn
InnsuaudeyalalvdsiingvanededulinssyiuasmsiansandveAdeinduseldls
wfilsifimslfenuBuseudsnanlnemhsnuiiaesasdiiunmmusvousnainiuuasndy
dasvarniu wuiudrfdomlunsdiienullaugavessrunliifuguassasensliania
fugeuvesUszrvulbufususiegidla

feeeil 3 anufnwivesssuiinialdueanudusenainindeuly
nsisurestnEsululdidunwdsznovlunsasuszerduiusvesanufinwuiedy
InefaudiiinSeuasufiaslilinnuduesendinanfaslignadivy Ligndaeanainuinisms
nsfnuudeldiunaiieusensduusiosndla wuludrfdeudunsdiiniuliaunaves
gunaliiluguassadonisiinnudusenvestdnseulunsiianiudnuldsuvesnudu
amysznavlunsasussuduiusvesaniufinuusiedsln

feenedl 4 usinsdesnsansansaditeldlunisussuduiusiagls
diineuduanuiidrevhasaidanauazinmusagniteimdel foamth i duainvas
Usznau wednlanuanuadaslavesgnineg deamsaglviinmeesnulsingegluansad
fananelal Taglifinsadnewinauiilildlfenuasinslaudesidla fedsdinisdaaniui
dmsutiaieudiasndmivgninilissasdaddiiinmeainuusngegluaisad wui
uiAgeudunsdifirniliaunavessaliiduguassasonislviauBusenvesgnitaus
ag3la

2) msadaieulalunislimudusey (Conditionality)

msafredeulalunslimnuBusendunumeeiuiiay “dasin”
(Bundling) nslAnuBusenlunisuszananateyadiuyanafudoulvusznnsdusudy
Foulvvesduiuazuimsiliinertestunsliamdusesusodidla Tnefegswesnis
aadoulrlunslirnuBuseniivuiolud”

fegneil 1 sunslivermnuBugenangndmeswmuiieliyananieuen
annsaliteyavesgnisenmsfinarifieinguszasdnisnmsnannld Sansufiasiagly

Plbid.
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AuBuEaNRang 1y llniinasonsUURmMuAY 1R UIAS AT NANYTBISUIATTUARE 1A
nsdiuiifgonlaldnsairadoulalfenuBusenusodndla wilunenduumnnsufiast
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duledaedinanldasateulalunslianuiusenuazdemaiasllianuduseni
;ﬂ%u%mﬂﬁiﬁlf’ﬂma%aiﬂuﬁumawismﬂlmmfu 11957 19 23507 uranses1uSay
AUATBITRYAIUYAAR W.A. 2562 smualilunsdiindyandsaudnisTiuinislag fos
Lifideulalunislfenudusemiieidusiunu Miviolaweteyadiuyanailifinaim
$ndundeiiendesdmiunsdridyandsanimsliuinetug suduinasnnslunns
Useuanudasylunislinnuduseslunisussinanatoyadiuyanaiumieniu

(3) arwlsivzvufuseninsinguszasdlunisussananateyaiiunnsiaiy

(Granularity)

wanaulivzuiusenineinguszasdlunsussaianatayadiuunng
(Granularity) iThusnasmsiliussAumLdaszveenslrimudusenlunsussnanadoya
druyanalunsdfaivandeyadiuyanadesnsihdeyadiuyanaiinnuussasdiioz
foyadruyanailldlulife Tnguszasduarsusznianfontulaslunsdiguindgauns
ToyadiuyanasssuenlinuuseanveringUseasiusardiulidaau

Fegne TheassnauduimilsldvonnuBusenaingndilunissiusi
foyavesgnandiehlultlunisdaaiufanssuduaiunmsvesiumediuduaziiiedsdoya
fanansielifanslueieifiedmisensduaiunsuelneingusrasdvesnisideyaly
Tisaessuuuviuusngegludveatiufoafu wuldemdunsdiitnguszasdlunis
Uszananadeyaususgludusatiuieniu uasdemni auBusoudina1idslifinanis
e’ Gsusunvesnguinelng 11ms1 19 25908 wisnsevlydRduasesteyadiu
yana w.a. 2562 Amuslinsdvindyandenuiinslruinisleg dedififeulalunnsls
mudugeiialiusIusn liusellameteyadiuyanafilifiaudnduvieisades

“Ibid.
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(4) mslinenansenulu@eay (Detriment)

nanmsldnenansgnuludsauidundnnisiiusinglu GDPR  Recital
42" GalgsmunuuamdlumsvemiuBusouandeyadiuyanatiu draiuaudeyadasdinag
Tidrveatoyadiuyananstuin nmsufiasiiazlinudusen (Refuse) n3onisifinneu
AuBugenlunenas (Withdraw) aglddsmansenulunisaulvunidnvestoyadiuynnaus
Usensla TnesogaiiRendestuvdnmslinenansenuludsauisieluil

fegneil 1 TunismilnanusundinduguainuesUsznaunise
yilsaziinnsvenmdugenlineundintusisnaniindsteyaiisaiunsinnnuiadeuln
yosgumeituiinliluiledeld Fstoyaiinrtunisinmnuadeulmvesirsnelilsiduad
Fudusemshauveseundiatusonanusedidla udffusslevidmivgldauidonis
sgdunsudeyafsrfusuuvuionssuludiauszdriuiiothuldlunsusuisdinvesmy
ynaevdsgliueunaindusisnanldifinaeunnuduseslunisidrdedoyaiisrfunisin
ansndoulmvessmentuiinliludefiodmalvigldaunednanliannsadfeing
vosupUndinduldogresiaminiy iWuifdeudunsdiininfinoounudusennsliiia
Hansevuludiauuiidwestayadiuyana ANuBugeudna1nTIlilinamengmineaIuay
foyadsinsavdeyafiivmunudeiimtinaun

Fegneil 2 1iwesdoyadiuyanaldadinsiuuimeinasnngdmne
Auduitusevisasidvesteyadiuyanaaglifudruanduluaudoyadse iinstdo
Audilddinisrunuliuasuuvasununginssunisdedudiiiiivesdoyaldnsen
Tngasing mnidvesdeyadiuyanaiinaauaruBusenlun1siuuinisinasdnaniden

"General Data Protection Regulation (GDPR) 2016 Recital 42 Burden of Proof and Requirements for
Consent
“... For consent to be informed, the data subject should be aware at least of the
identity of the controller and the purposes of the processing for which the personal data are
intended.
Consent should not be regarded as freely given if the data subject has no genuine or
free choice or is unable to refuse or withdraw consent without detriment.”

16European Data Protection Board, op.cit.,
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TyaAdunsesteyadiuyana w.e. 2562 Auuslrinsdiimsnoumnudugeydmanssnuse
Wrvesteyadiuyanaludedlagauquieyadiuyanadeuddlmiirvesdoyadiuyana
ysuismansgnuInMsaeuAwBugeiu uenani SeldtmuslinisvenmBuseuain
Frvostoyadiuynnailiidulunmamdnnisinanlifinayniuiwesdoyadiuyanauas
livinlgmuaudeyadiuyanaanansavinsiiusius Tiviedamedeyadiuynanaldds
aenndasfundnnsnusinglu GDPR
2) MSWAMUBUYILABIIALANIZIAZAS (Specific)

AIANIE1E9vRINSIANB e Muneds nsTikuuTesusingg 7
AeadesiunsvenruBuseslumstssiuadeyaduyanatiuasdosdarudaaulusedy
famnsousnauuanenanAanssudug Mierdesld Memedmniifanssuiiiedost
n1sUszananateyadiuyananalsfanssulunuuresuvennuduseufvzfosssyls
Ranssutuiduynianssvdeaiauuesunendanndmiumsvennubusosluusay
QRIERH

deee fluinmsialaiisenisldvennudusenaingléuinislunns
ssudoyadiuyanavesilivinafieldusslevillunisiauesenisiimunzaudy
flduinisudazas mnudsndudlivinaabaiidesnisdsteyadiuyanalidun
yamansuaniioUsslenilumsdnrhaenisduaiunisneluguuuudug nsdisuisiosd
msvemuBuseuInidvesteyaduyeaalmidnade®

luvTunvesnguunglve 11ns1 19 1558140 WwinseswlyaAduases

o

¥

TOYAFIUYAAR W.A. 2562 MNUATI N1TVOAINEUYBNIINLINVDITBYAAIUYAAR {AIUAN
JoyadiuyananewudsingUsyasdreinisiiusiusiu ldnsadamedeyadiuynnalue
LaENNSTeANHENLaLTUABILENdIUERNINTBALDURE1NTALAY

Ye819910 European Data Protection Board, Guidelines 05/2020 on Consent under
Regulation 2016/697 Version 1.1 [Online], available URL: https://edpb.europa.eu/sites/default/
files/files/file1l/edpb_guidelines 202005 consent en.pdf, 2021 (April, 17).

18

Ibid.
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3) nshinugugausesinsuiliidrvesdeyansiu (Informed)

nsudslsimsruienudueen vunefs nsudsmnudusenludnuusi
Wweadeyadiuyanaiirfeuadiuynnalatisazgninlduszananalufanssulaiie
fnqusrasdidulanagldsunsuanuBuseniinuliliduaunsognifinaeuldynide Tnenns
uianuBusenazdesiinisesuisisianssuizihdeyaluyszananauay inguszasdves
msUseanadenufidtaauuazdiladie (Clear and Plain Language) nandniewiled
fio 1iwesteyadiuyaradesannsailalilasieimumddlianudusoniuadauags
wafuauule lagfegsvasmsldnwiidadendnnisdanan 01i nslddosdufias
douufias (Double Negatives) wisnisldffosdradulunliatinaye (inconsistent
Language) tJusu

faeene Ustmwimildldsudeseassuaingninvesmunsaluuuresuluns
voauduganlunisUszananadeyavesuivndnaniliddaauindunsveaudugeuly
ionguszasAlatng UsdmdananndesmsmmuiuunefilunisvennuBugouiitam
fafignneaFoumnatavidelsl visniddnunuematnsdaiugnivomuinumegsy
anudaauresuUnesufIna1? Insoraadasazgnuuadunguauanumnauuazfos
nouuuvasuandlalusuunesureanuBuseunfeuislissduazuuuanudilauay
AaAeatesvasdoyafieglunuuredy feduisnagiauuvunesuvenuiusouuay
Samsnaaouarudilalunuunesuuiluses aunierldsursuuuanenaainsiin
sameaeulusziviiimela”

USunmvasnganelve 1as1 19 153Rau wisnseUyaRnuasestoyadiu
UAAR W.A. 2562 MUUALYNITVEAUBUYBNINNIIIVRITBYAAIUUARATEABNTYIIAELUY
yiodonuiidfeldiowandlald sassldnuiteuieuarliidunisasnaisio
ylidmesdeyaduyanarirlafinluinguszasddsnan dadunsuseiundnnisiiinis
Tiaugugeudayadiuyanaseiinisuisliiinvesdeyadiuynnansiuiesgasidonla
shemuiidladetiuies

4) mslianudugeusaalinguiase (Unambiguous)

nslenuBusendolinquiaie “msnsyii” eddlnegrmilsveainves
Yoyanuanddmiuiaanuinezlvanudusenlunisszananadoyadiuyana (Clear
Affirmative Act) 9171 nsliianuBusenlasnindou msfiuivdomstufindes demni

Ibid.
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Tuviunvesnguunelneg 11951 19 3550909 WINIEI¥UngRALATeS
JoyadiuyAna w.a. 2562 fmualinisvernudugendesilaedaudadunidonson
Tngruszuudiannseting Vuudlasannlisiaveniudugeusigisnsminaials sullua
Junssusesuannstinudusenfediaudaiauuifoniu

5) M3liANBUoNRDIEINITaNaoUls (Revokable)

mslmnuBuseslunsUszananatoyadnyaratudmesoyadiuyena
donansnneunuBusouvesauldyniiowaznisnouauBuseuduinifesnsevinld
Tnsdegluszaumeiiuiunsiiauguses

va ¥

Tuvdunvesngranelyetu 11951 19 135A% wimsenetydRduases
Foyadiuyana n.a. 2562 ldimusliidvesteyadiuyanaazasunuduseudeiilelaf
IelngazspsnaumudusaulddeuisiiunslvauBusey uuslitediinanslunis
aaumm@uaaaﬂ,ﬂsJﬂg‘wmw'%aé’agapmﬁﬂiﬂmmmL%’waﬁagadwuﬂﬂa Wetinsoey
mnwBugeugenliidmansznurenisiiusiurn lisediawmedoyaduyaraiiiiivesieya
druuanalalirnudugenliuudilaeveu sudunssusesdvsvendnvestoyadiuynnaly
NMsiinaeuANNEUYBUYRIRULYUN

6) Aeswiilgniioraiatulumslianud usesmend west oyaduyana
lumsussananadeyadiuynaa

Hymrfiernintulunisldainuduseneniivestoyadiuyana
Tunsuszananadeyadiuyanaorafatuldlunsdiiiinisvenudusenaniirvesdeya
Lﬁaﬂssmamasé’fayjaahuuﬂﬂaﬁﬁmméaulm (sensitive data) »uunes1 26 WisnsessUal
funsosdeyadiuyana w.a. 2562 Suldun 1Wewi wWriug AuAaiumamadies A
Feludns mauvdeusvn nadnssuniane UsiRonwgnssy ToUAFVNIN AUANNT
Foyaannimusany feyaugnisu deyadann visteyaduladnsznudeiirvesieya
duyanaluiusufefunufinuenssunsusemaivun esanluviunvesssine
e Teyailéaluludinuszdrfuenaumngeyadiuyanaiisininuseulmles wu dns
Usgdrfuszamuiivangdeyaiisriuanuidenieman deiliAnaueindiuinly
mMsvernuBugesuilieateyaduyanalunsliteyadiuyanaiuinglutnsusz i
Uszrauld demai lunistnuawuiufiflénisvenubuseuvendvesdoyadan
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yanadsenadesdinisimuawuinisludssinulgminieadunisveniudusenlunis
Uszananadeyadiuyanaienavyiuiudeyadiuyanainiianussulnisely

2.2 guanudndulunisufifinudygrivisivesdaya (Necessity for
the Performance of a Contract)

GDPR 119151 6 (1) (b)" fvualii1 msUszananadeyadiuyanastidlaegig
siiadumsUssananadoyadiuyarafiveudenguang mnmstszananadeyadauyaraiy
ai"]LfJuGiaﬂfmJﬁﬂamuﬁaqugﬁaL%’wmaaﬁﬁaaﬂadauqmaLﬂu@jé@@m‘%aLﬁ@lﬁuﬂ’]iﬁ’]t,ﬁumi
nus1vevauitvesdoyadiuyananoudvindygyiu Inegrusnuroudiengang

0

Au11951 6 (1) (b) avwdndulunisufiRnudgygyrtuazdesiieiuegiuasinined1ads
nanfe nsUsznanatoyauittuazdendudd “vndedliae” Tun1sugimng
dyayn 019 nsdlvesnisdsdudesulatdeyaiiiuitesiuiieguesdendeuludanuinidy

a ¥

fldsionisiasiligdeamnsadsdudiiduluautoulvresdyalaniolunsdvosdya
wssudoyaiiiedesiuiyddulinvesgninndendnluiensvinliunedrsl iRy

o

Y ¥ v A v

a A o v @ v 21 a
ﬁiUiU’]@'JE’Jﬂ'ﬁIEJULQUL@EJTJVLTJ‘ENUEUGUGUENﬁﬂf\]'NI@ Wual  Lagn15useiiulNnIsuTeulang

g7} o U
¥ 1

Joyanadruyanatuguuuulaandudd “nadedilias” lun1sujifnudyyituasses
ATUIVTUNWINGNUTENOUAIETT H11ATNI5DU NYIITERAIUANTRLAdINYARREIAS
ansaufuRmudygilieguaviluninsnisiinssnusednsuasiasamveninvestaya

| v v ] 1% | ' & . = 122
dauyaraladosniimsuszianadeyadiuyanatyuintu (Less Intrusive) n3olyl

“General Data Protection Regulation (GDPR) Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the
following applies:

(b) processing is necessary for the performance of a contract to which the data
subject is party or in order to take steps at the request of the data subject prior to entering into
a contract;.

21European Commission, Article 29 Working Party Opinion 06/2014 on the notion of
legitimate interests of the data controller under Article 7 of Directive 95/46/EC [Online],
available URL: https://ec.europa.eu/justice/article-29/documentation/opinion-recommendation/
files/2014/wp 217 en.pdf, 2021 (April, 22).

22European Data Protection Board. Guidelines 2/2019 on The Processing of Personal

Data under Article 6 (1) (b) GDPR in the Context of the provision of online services to data
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dnsinsinuasfiegrondesteyadiuyanaiaduteyaiisiiulunisufifnudnya de
Pefana1 nsUszinanateyadiuyanafiisdesfiudeyatnsinsinuazioguoainues
JoYAdIUYAAATIAINTNSNGIUAMNYOUMENUNIERAIN GDPR 11031 6 (1) (b) aealsh
a1 vniveateyadinyanaUsasAnglusuauAenueIngasuALAInd T uYes
aunddeyaiiiierdestufieguesiesdoyadiuynnaflilideyaiisniudenisufaam
Fuadnsiely”

fegnedl 2 mnfdmineaumesulatfesnisivzaiisgrudeyaiiioadeiu
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n1sdgedumvesgnaniteszillusateuwazuuildulunisdi@edunivesgnaudaz e

sziiulidn AnuanysalvesnsdvindygyivsenisujiRnudyardeviedlsvusgiu

¥ [V a 1%

Poyalugluuuiindausiegdle nsuszananateyadiuuanaiineitasivioyadetedun

Y = ' Y 1 224
Y09gnAndelienadnegiunureuMmengineniy GDPR 11951 6 (1) (b) 16

Tuusunvessemalng 11951 24 (3) winsesvdagiRfunsestayaduynag
o 1 ¥ 25 o (74 Vo a
WA, 2562 uuAdn NsiusIuTINdeya  amnsansiilalagldsesddsumiuduseuain
Wvesdeyadiuyaraviiniduluiieidunsdndulunsud iinudyan dedvesdeyadiu

Y 9

varaurdyginiaeldlunisduiunismuivevesdnvestayadiuyananeudisiy

D

dygrvu Wefivsanuntyafdenariiuladdn wauisaauveusianguuielunis

subjects Version 2.0 [Online], available URL: https://edpb.europa.eu/sites/default/files/files/
filel/edpb_guidelines-art_6-1-b-adopted_after public_consultation_en.pdf, 2021 (April, 22).

“Ibid.

“Ibid.

“ihluldrunslévdodamedeyadiuynnase Tnenavesnnns 27 uwimsesvduyddunsos
ToyaduynAna w.A. 2562.
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Jszananadeyanuu1nsn 24 (3) aseuaguislunsdifiindyguduarlunisdiiuns
finee neufiaiindryauieniuiu GDPR 1as 6 (1) (b)

og13lsAnu Tunsuszananadeyadruyanaiiierdestuannududulunis
Uiﬁ’ammé’agapﬁu Hugrulszinanateyadiuyaraifimsduteunasianuunnsiisiy
seiausunvesylsufuresineiluedneds nsamgensds mudilafifvonisiniu
nsuiluasundas msufuRnig uasnadug Meriudyan dazneliAateninudnma
nguineiigadestunmsuealiduluaudygriunndsiueenty wedadudymid
auAeuiesfugiumenguingduiiisadestuanudndulunisu foRnudynyedis
&3 WU gruanuBuseunazsulsslonisurousssy demil msldanududuluns
U Rnudyanlunisussinanadeyadiuunnalutissnvesnsldnsssivinstitutions-
Yoyadiuynna w.a. 2562 Jse1afeserduuuiufiAiAnannsszauANAniuYDs
JUjtRauiiAsidestudeyadiuyana eanmnudssdunisufiaaae ladulum
NEI1UY QR a]uﬂ’mgLﬁmLLmﬁmquwﬁLLazLLmﬁwﬁwmmﬁ%’mwuuﬂuau?jﬁuﬁdﬂ

2.3 guanudnduvesdaivaudayalunisufifiniunguuneg (Necessity for
Compliance with a Legal Obligation)

GDPR 119151 6 (1) (0 fmuslvinisuszananateyadiuynnasedlaegremil
JunsUszmnanadeyadiuyanafiseudengunemnnsUssuianateyadiuyanaty
Sudusedmuautoyalunsufoinungranelaefinnusufulunisufoimungrnedu
fonduarudndu “agrauviaie” é’mﬁmmﬂmsﬁ;:Jmu@m%@gaﬁauqﬂﬂagﬂﬁuﬁﬁm
UitRnuniifituualflunguunsedidlaegmilsesramdnidedaild femad win
Hruaudeyadiuyanadianunsnlinafidavesmuiasujivieliufiaaungrunelser

nsdluilfamuandeyadiuyaaanlianunsaUszunanadeyadiuynnalagdanuyeusie

Y

*General Data Protection Regulation (GDPR) Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the following
applies:
(c) processing is necessary for compliance with a legal obligation to which the controller

is subject;.
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ngrineguausnduvesimuauteyalunmsufianungrnels” fegrwominiin
ngrnefianunsadanldidugiilunisussanateyadiuyanald Wy nsfiuiednedes
Wameteyaifedosiuiuiouresgnirsesmiliuninsuassnnsnsfiaadumanisiiu
reuUndayaldunimienisiiuvesgresasdeluniinserinainuianieey1uesens
Dusiu

wva v ¥

luvdunvasnguinglneunnsi 24 (6) uanseswdygifuasesdoyadiuynng

v 9
U

° v v 28 ° ' Yo a
WA, 2562 MvualinsiiusIusudeya awnsansyilalaglddesddsumiuduseuain
Wrvesdeyadiuyaramniduliiiien sufURnungrunevesiaiuaudeyadiuyanadu
Wudesluvinussfenturufsirualilu GDPR wes1 6 (1) (©)

2.4 gruanudndulunistosiundunsesatidn (Necessity in Order to Protect
the Vital Interests)

GDPR 11951 6 (1) (d)” fvuad1 mavszananateyadiuyanastidlaegie
wiafunsusznanadeyadiuyanaiveusengunemaduldienislostiunioss fu
Sunseredinvosinvesteyadiuynnanievesyaraduiaduyanasssuni Wefiarsan
NNDeEAvRIUNUARIN 1A IIENUI1 MUTEINaRATBYadILUARRLABE 1 GDPR 11051 6
(1) () aehldiamelunsdfiinndunmesediamibu 01d lunsdiifngtRvmuasdesds
shiusraugtimmdninuilulsmeuia Tunsdduiinadameuss Rnmsdnuvesiussay

nformation Commissioner’s Office, Legal obligation [Online], available URL: https://co.
org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-
gdpr/lawful-basis-for-processing/legal-obligation/, 2021 (April, 22).
“ihluldtunslivsedamedeyadiuypnadelnonavewnns 27 wimseswdydRduases
JayadIuyAna w.A. 2562
“General Data Protection Regulation (GDPR) Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the
following applies:
(d) processing is necessary in order to protect the vital interests of the data subject

or of another natural person;.
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TuusunvesUsenalneuinsn 24 (2) wiansesvlydAduasosdayadiuynna
WA, 2562 mmmiwmmmmwmmama ansnsanssldlaslidesldsuauBugenan
Lﬁ]’]‘UEN“UEJiJaﬁ’JUUﬂﬂanLUUIULWEJﬂ’ﬁﬁENﬂUMiai £3UBUNTIEABTINTNENTDAVNIN
YBIYAAE T,msJLmawmimﬂmﬂaastsuawmmzummnam,t,mavwmw vouLAvansly
11915124 (2) ﬂ’mfm GDPR 416151 6 (1) (d) Lummﬂ‘uw‘ummmmmmmw 24 (2) TRy
maummwauammﬂumm $9NE NIRFVAIMNNUTEAN miaummmmmwiamama
mumﬂaLwamimmimqmmwm NSAUSNABIEIY N1SUSAIATI9NY LLavmiUgummm
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o)

2.5 gruanuindulunsufianifiieussloviaisisugvionsufianind
IﬂﬂLﬁ’]’ﬂﬂﬁﬂﬁ‘Uaﬁg (Necessity for the Performance of a Task Carried out in the
Public Interest or in the Exercise of Official Authority)

GDPR 11a71 6 (1) (e)” Amuain msusznanatoyaduyanastdlnegnails
\Humsuszmanadeyadiuynnaiiveusongrnevnidunisussmnanadeyadiuynaadil
ausndulunsufofniiieussloviassuevdensufiRnidlaedminivesss
Tnenguanedidugulunsufsiniivesdminiivessyiu enadunguunedifidinua
Srunagniuvieliisunanaifaudminifly uenand nsagfinrsanindnthivesy

30Information Commissioner’s Office, Vital interests [Online], available URL: https:./ico.org.uk/
for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/
lawful-basisfor-processing/vital-interests, 2021 (April, 22).

“hluldfunsldvsedamedeyadiuynnadie Tnonaveunns 27 udmsssadyadiduases
Joyadiuynna w.A. 2562.

Faiihauariinindan, Yedunnvesanznssundnisislyiansanimsesvdysfa
ﬁ:uﬂiaﬁagad’mqwﬂa .. .... [Online], available URL: https//ictlawcenter.etda.orth/de_laws/download file/5
_ Notice Draft-DP.pdff, 2564 (&3v11A31, 16).

*General Data Protection Regulation (GDPR) 2016 Article 6 Lawfulness of processing

1. Processing shall be lawful only if and to the extent that at least one of the
following applies:
(e) processing is necessary for the performance of a task carried out in the public

interest or in the exercise of official authority vested in the controller
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*General Data Protection Regulation (GDPR) 2016Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the
following applies:

(f) processing is necessary for the purposes of the legitimate interests pursued by
the controller or by a third party, except where such interests are overridden by the interests or
fundamental rights and freedoms of the data subject which require protection of personal data, in particular
where the data subject is a child.
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Tumauiiaes mavsmiiunnusidulumsUssananatoyadauyana (Necessity
Test) v “musndu” (Necessity) Tuusunduin bildmnenrudwuneinmsussanana
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35CJEU, Case C-283/11, Sky Osterreich GmbH v. Osterreichischer Rundfunk (2013), Judgment Of
the Court (Grand Chamber) of 22 January 2013.
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*CIEU, Case C-13/16, Valsts polidjas Rigas refona panaldes Karfbas policjas pavaldes v. Rigas
padvaldlbas SIA "Rlgas satiksme” (2017), Judgment Of the Court (Second Chamber) of 4 May 2017.
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