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Abstract

Trade secret is intellectual property important for the conduct of business
because they can cause commercial advantages. When there is an infringement, the
law designates that the controller of trade secrets has the right to take the case
to court for civil and criminal prosecution. However, the process for trade secret
prosecution in Thailand does not have appropriate measures for the protection of
trade secrets. This results in the problem of maintaining secret trade information and
retaining the condition of trade secrets. The determination of indemnity does not
cover the damages that the controller of trade secrets receives.

In this research, the researcher studies the concepts and theories related to
the protection of trade secrets; examines the legal measures concerning trade secret
prosecution in Thailand; and amends the law concerning trade secret protection
and trade secret prosecution in Thailand. The method of qualitative research was
employed using documents in Thailand and abroad. Field research was conducted
using the technique of in-depth interview.

Findings show that the law related to trade secret prosecution in Thailand is
not sufficiently appropriate. The problems are in the process of the submission of
complaints, testimony and counter claim, provisional measures of protection prior
to trial, request for witness examination, submission of pleading or other documents,
dispute mediation, and trials in the Central Intellectual Property and International
Trade Court, the Court of Appeal for Specialized Cases, and the Supreme Court for
Intellectual Property and International Trade.

The researcher has the following recommendations. The rule of the Intellectual
Property and International Trade B.E. 2540 (1997) should be amended by designating
that contact between courts or between a court and a liticant, or those involved
in the case must be conducted directly by fax, electronic media, or other types
of information technology. The trial of cases should be in secret. When the trial is
finished, the court orders outsiders to return documents of trade secrets to the court

in order to return them to the owner. The regulations of the Central Intellectual
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Property and International Trade Court should be amended concerning dispute
mediation. The details of trade secrets are not to be recorded. The litigants and the
people involved have the duty to keep the secrets. The reports of mediation in all
cases must be destroyed. The Trade Secret Act, B.E. 2545 (2002) should be amended
by determining the criteria for the use of discretion for indemnity. The court takes into
consideration behaviors and the severity of damages as well as the loss of interests
and expenses in the enforcement according to the right of the controller of trade
secrets. Practical guidelines are to be issued in the Court of Appeal for Specialized
Cases and the Supreme Court for Intellectual Property and International Trade to
manage the reports in a secret manner. The officials involved in the cases of trade

secrets have the duty to maintain such secrets.

Keywords: protection, trade secret, prosecution
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