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Abstract

This research aims to study the meaning, concepts, and theories of drug patent
protection, while at the same time considering the provisions for patent protection
of drugs within the framework of the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership (CPTPP). It then compares the CPTPP with the Agreement
on Trade-Related Aspect of Intellectual Property Rights (TRIPs) under the World
Trade Organization (WTO) and to study those provisions on access to medicines with
Thailand’s patent law.

The results demonstrate that the provisions in the CPTPP concerned with drug
patents and the part which has been temporarily suspended including patentability,
patent term extension, data exclusivity and the immediately applicable part such
as patent linkage are all provisions that are of a higher standard than the TRIPS
Agreement and did not appear in Patent Act B.E. 2522 (1979) of Thailand. This paper
argues that if Thailand decides to participate as a party to the CPTPP resulting in the
need to apply these provisions would create problems in the access to medicines.
In addition, in the issue of enforcing the drug patent rights (Compulsory Licensing:
CL), even if the provisions of the agreement confirm that Thailand can still use CL,
Thailand may be at risk of being sued by the owner of the drug patent. The paper
agrees that Thailand should not be a party to the agreement because it would cause
Thailand to struggle with access to medicines. However, if Thailand decides to join
the agreement, Thailand must amend the Patent Act B.E. 2522 (1979), especially
regarding the patent linkage, a provision that takes effect immediately after Thailand
becomes a party. The section on “Measures for drug patents” is added to section 7 of

the chapter 2. This is to accommodate the participation of parties to the agreement.

Keywords:  CPTPP, patent law, access to medicine
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msdahanunnassiiadssrsUssmaiuuuinAasuuunyaAduTinemis
fuszinaing q sudessnalneliifueiosdiolunsnszdu duaduuagiaiasugia
vasUszne agnilduanuanasnisfiasuuunymiailssmalngldlvimiuaulauay
Mdsdilunisiansan Ae mnuanasiinseuaquuazividmiviudumaasegia
AL (Comprenensive and Progressive Agreement for Trans-Pacific Partnership:
CPTPP) dadieluluumanuiiFends anuanas CPTPP

AnuAnas CPTPP Luamanassfuasiilldiifiosingussasdlunisannnd
sprinsUsemanAaindnuindu usjiilazanguassalududu q de 0@ Frunisamu
Funsi wazsun1suInng Tnefimsaiengnaminasanessuilisuiuseninsemania
andn deaseuaquisnisaiennsgrilunsiianuduasemingaunetyg 1nsgu
MIFIULTINY 1RTFIUFIUAIIRdeN LazinInnInnTssiudefinmsznitaniaigiu
tihasuinand daneldnseuniamnas CPTPP ldimumnasgiulunsassulideudisgs
dlaflsufiuanunnainisiadau g iussmalneldrsdhsuilnAnusaduiidinsandes
fupthannidinnesy nMaenty weeinidvns Usemelngauasiiazdisiuduna
aundnluanusnas CPTPP viieli Usuifunilefidfyuaziuionifiesogisunn fe Usziiu
nslrienudunsemindaumsyglasenzluGowesdvddasen’ imndsemelnedni
uadluauenas CPTPP Uszindlneagsiosudlungruneifieliaenndesiuainunnas
fanan Feilnaliimsdvsinsofiavsifnunvieansusifiosifealunisudn 14 Srmine
viotdnetuduszesnaunubay tedmaliinsdnidnsannsonnviasaeniigs
emundude Suduldiuiuglasseedranndedinglunsdifsensnwilse viedertaa
ludrwvaanstsduldunnsnistadulddnsimiledniUnsevesUssmelnedn azanunsavila
w3ali Liidla mnusemalnednsinauaNaRng 1

'Piergiuseppe Pusceddu, “Assessing Access to Medicines in Preferential Trade Agreements:
From the Trans-Pacific Partnership to the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership,” International Review of Intellectual Property and Competition Law
49 (October 2018): 1048-1079.
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unAutl Jwelaueteyanisinwwasnsinswiundyginieldrnunnas CPTPP
ludszaudndvnserffinanenisidfeenaznonguuisansdnsvesuszimalvenin
Uszinalngidrsudunifanndn s Wetwan1s@inwandnirdeiauewuzlunisindu

Tahsamanuanas CPTPP vausewmelneg
2. nMsliianuduasesanstnsenmeldanunnamsud (TRIPs) uasvisudnes (TRIPs PLUS)

2.1 mslianuduasasansunseinigldainunnamsud (TRIPs)
MNMIANYINUT ALANas TRIPs luAumnasssinesUssmaifinisdonles
UsziunsAnseinUseimeatazUssiaunisduasomingdunalgadimedu laed
Inqusvasiifiorimuanseunagndninasianadulummsgutuslunisliauduases
winfngaunatlya feusemanAaundnuasesdnisinlaniiiuse e fo sl §URna’
Tneanuanas TRIPs flanszddaludruiiientuansdnse el
2.1.1 avwmnas TRIPs lédmmamasgududilunsliauduasemingan
matlyly FanAandnagimuandninasinsliauduasedussduiidininunnas
TRIPs Talld usanunsalinudunasedluseduiigandnld mnnslieuduasesiigenndy
Lidasoundygaluanunnas TRIPs dsusingludotnef@fl 1.1 vesauanas TRIPs
Aidaelfian “ussmanndnazduiunsliundydfivesnnuanasifnalddedy wlussan
aundnaglaigniumunuanasifisgliaruduasosnniiidvuely uiensazeyiinig
Tunguanevewufiaglieuduaseannnindidmuelily el Taeddeuludr nsduases
Fananlidarountygfivosrnunnast ussdindnasiivastlunsinunisfinunzalu
nsURtRmuundydRiveseuanasi melussuuuazknuiiinangmnevesmu”’
2.1.2 nénmsviundonufuR (Non-Discrimination) Safumdnnisérdaynelide
mﬂaﬂﬁﬁlﬂﬁ’lﬁﬁ&lﬂ’l@ﬁamﬂmazﬂ’ﬁﬁ’l (General Agreement on Tariffs and Trade: GATT)
finnumnas TRIPs Iiinusulfifiefusesnnuanenelunislvianuduasesuiningau

U9 LURgENT waryyty 8 TIngNlEn, ABSUNENYMINERYENS, NuMATIN 2 (NTIMNUYIUAS:
dtinuiIsysyvy, 2558), i 13.
“TRIPs, art. 1.1.
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madyanseninenifann@n Wun ndnnsuseURdeseuy@ (National Treatment: NT)
uay vanMsUsERTRBEATIATUANELATIEB (Most-Favored Nations: MFN)* e

1) ndnnsUsEATAISeeAuYA (National Treatment: NT) nangfia s
Sganfaudnazdesliansuazanudunsemingdunsiyguiaumnivesigafaudndy
Litfesluniiliansuazamnuduasemingdunsiygunaunfvesnues’ ysingl
FoUnaAfl 3 vesauAnas TRIPs fa1ensaulidn audnagliunaumfvesautndy
FansuFUanlisesluniniliduausdvesnuiesluiFosisifunisdunsomindau
vty meldtesniudsldimunlindlueudyningauiian sudyaingadium
audyINTILu vizeausduaidhensngdumetyailuSesifeafuiaessiuaudisu’

2) nénmsUseATAB s ATlFTuANeYATIEBS (Most-Favored
Nations: MFN) vsinefia n153gnifaundnlansussloviunnumfvesigniAnia Adeq
Tidvsussloviduunaunivesisnifcundnduse andenliaviuslenilaedenufifudau
AvesigalafznAndadunisiomedld” Unngluauanas TRIPs dedydda 4 4
Menseulii mnussmanAsnUssmalalvavsRauiamlumfvessemanAaunindu
avlumivessemAnAaunUssmesy o fndesrielduansimuiumelneviuiivas
Tnglifeuly’

2.1.3 Tugumslieuduaseslumandsnssulnaanzninfosioninulsady
MUTIBINYET WIPO flouflazidennas TRIPs § Usingind 49 Yssinavilaniilaifinisliany
Aunsesunanstnseninuilsn vieddaziludnuvaziidunslimmduasesluveuni
$f wenandl sernalumsliauduaseundvthedy uiasussmaldimunlimei’

“Peter Van Den Bossche, The Law and Policy of the World Trade Organization, 2nd ed
(Cambridge: Cambridge University Press, 2008), p. 752.

’Ibid., pp. 752-758.

°TRIPs, art. 3.

'Peter Van Den Bossche, op. cit, pp. 758-760.

*TRIPs, art. 4.

*WHO, WIPO and WTO, Promoting Access to Medical Technologies and Innovation
Intersections between Public Health, Intellectual Property and Trade (Geneva Switzerland:
WHO, WIPO, WTO, 2013), p. 145.
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wiidedannas TRIPs Suatsiuld anunsalldivaeuwdasty Tngludetydg® 7 27 ves
mnuanas TRIPs tuldnnmdninasiliin “melddduundugfivenssa 2 waz 155a 3
favstnsdmivaniszivile o lLidaudundnisiviensnidsluynanyinelulad Taodl
Houlvi AsUsghwsiuiienslml Rerdoatfudunisuseiivg wavanunsoirludssgndlily
yagraminsaald melddsduissn 4 vesde 65 1330 8 vesde 70 uaxasin 3 vesteil
nslifiavsUnsaenaudnsludvidasiu wwdedilaglifinsdenuitilusesaniuiives
Aaseivg anvaanalulad warliwanSusiiuazgmindvdendeluussmeiiu dld
TyefAdalaudn fganAadediinnudunsesdnitnsundesevg lddnsdundndusl

A >]

» 10

=l

w3ensIuTs lunnanvimalulad nandlddn nsidenudilunisiianuAuasesdnsdnsun
dauszdvgla 4 lunmeundunssy laslamzansongen Audssiviluamndu 9 1udi
gnspililld TnguszimanAaundniiiuseiiavdoslidunsesunanstnseninumlsade
FanAndusiuarnszuanuns SudwaliAanisynuinuasyinlioidisaundy Tnsane
gildiulsamliimesnulimena wu lsaend Jalsa lsafla anande wielsaszuin
Tullagliueenaladn 19 \Jusiu dwmansznusgnunnsoUszmamasimulasUssimanoeimu
Tumadnfeeninulsn daululssifuresoisnisduasesiu armanas TRIPs Téfmun
sropnalunslianuduasoudvitngdush 20 Tduantubusdes” evevnafnam
TdfiuangnsAuAsesdnztnseniey
oghlafinna Awmnas TRIPs eiimsnanseuliussmanaasndnanansodios
Amunuleuienuninddunsdygliiaenndesivanmdsnuuasiasugianieludsema
yosnuld Fansnenseudanaiinnudifyegiannlusnumsisaauiasindunssy Suiiy
IFanninguszasdvesaumnas TRIPs ludetyddd 7 41 “msdunsosiazmsteduldas
Tunsndaunsdygnasasiemudensduaiuuianssumanelulad wagdenisinenen
warn1sunsvenemalulagreUsylovisiuiuvesidn uasglinnusnanaluladuayludnuoe

a |

SNUHARDATERNITN T IALLAE N LATYFN LA ADANALAATDIENShaY HUSN AR

<9

WAZIINMANNITVBIAIUANGS TRIPs Tadnyg@in 8.1 11 “luniseanvsewnlunguunsuay

»12

T o

“TRIPs, art. 27.1.
"lbid., art. 33.
“Ibid., art. 7.
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suloutalsrurasmu ussmanndnenaliinasmsianduiedunsosasisaguiaslnvuinis
wazieduausgloviansisasluniadng q NANudALyeL1NAaNITHALIAUATYAT
Frutazwaluladuesnu lneilRoulydn winsnisainandsnnasfuunUgALniam

[

Anasn”

Fadunsadumnuaunassnitamsduaiuuinnssumaneluladivatafinig
nedanuwaziasegia suduiladdgueinisAunseswuasIsage
aeldenunnas TRIPs fissivunnsouliindsiiasvesuavidnslfazsesd
3 geftsznov fo Tl Tdunsussiugiigetu uevannsauszgndlilumagpavnsuldivindu®
Tnefldaseandoniedidlsirim egnlsiadonds fdunsussiugiigdu warogils
Ao amnsauszgndlilunsgramnssuld avmneaudn anunnas TRIPs Walanadlviusas
UszmAanunsafvzrnunazimuaieuly s1aziBenveusazesdusznoulsios
2.1.4 wmsmstdUldavsmileanstnsen (Compulsory Licensing: CL) wonanil
Tunsidhdsendnuilsn anumnas TRIPs Iadmunmnsnisdaveguiiddyusenisvils Ae
nstulAvEmleanSohsen (Compulsory Licenses: CL) wielisvmasng «q Tilaifidnanim
Tunsussivsindusinulan vielilyunindfsmelumstossnulseiivaunaienin
Hugniidansing annsodifenduld wu nsdfifumanduisnivieluaniunise
seruagnads fgnAaunsoliinesnstiduliavsldlaglisonsafuinsdvtisedurou”
nanfte Sgnidanunsandn wne Tidens eridanstnstuldlaelidodldsueuginan
Avsadnsneu Wudu' uwiegalsiniy auanas TRIPs tafmualilssmeanidaundn
annsald CL Idawignsdfidunmslidning melulssmaminiu’ sumnoanuii {7
dsuougesunasmsdsduliansliannsondnoinulsasududsuseivgnudnions
iladoanld Fuluguassasonsinfssvessemmandaundnilifidnenmismeluns
naneldies Wownliaansathdneranmssamaneldunmsnsseiuliansld ety
fanann wazadannadanu mnuanas TRIPs fldfeunssemanifaudnfiagliinasnisenee

“lbid., art. 8.1.

“Ibid., art. 27.1.

“Dunkan Matthews, “TRIPS flexibilities and access to medicines in developing countries:
The problem with technical assistance and free trade agreements,” European Intellectual
Property Review 11 (2005): 420.

"TRIPs, art. 31 (b).

YIbid., art. 31 (f).
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Taglamzanasmstaduldansimieansdnsen eundesasisauguuesussma Tufudl 14
woednngu 2544 fiszyuisuusiesdnisalan Faldinnsesnuoasnisal Fosamnnad
TRIPs éj’luaﬂﬁ’]im?jﬂ (Doha Declaration on the TRIPS Agreement and Public Health) **
w30 Ufnales w nydlaen Yssmanons Taameldanuanasil 6insueumneliansaun
yi3Udmuwmnsaitannudaveulinfaundnilifdnenmwlunisdneramnsotiidne
PnesUsznangldnesnsUsrultansla” uaznaanmIieuvssnazLunsvsUdlatinsesn
Implementation of Paragraph 6 of the Doha Declaration on the TRIPs Agreement
and Public Health? #sldfundureuananeuusilngvetesdinisilanudauiotudl 30
domay 2546 InegliidesniiudarsilissmanAaudnannsadeiuld CL iedseaneld
wazliuszmaddsoonsduginermunwounidivesdnidnse lneseysniiutotaeaa 31 (0
way 31 (W waslidesniiull naldduuauninasiimsudlueunnas TRIPs Ihdulunail
waznuAdna Tuiufl 6 Sunew 2548 Aol Rlunsudlufinduanunnas
TRIPs (Protocol Amending the TRIPs Agreement) #38 #oansunlumiunnas TRIPs Tag
Wiafuanes 31bis? Suflanszdifey fo wleiunudangulunisldussnistsduldas
meldruanas TRIPs TngUsemanfasndnanainsnesnynasnisteduldansiiiedndnen
nUsewmaniddnennlunswdeld warliusenaiidfnenanlunisudnenaunsasen
unsnsUsRuliansiiedseanenludaszmagindnfidanudndunazvndneanle
migeaulumudoulafiimaliluitans sudunistiglilssmemasundnausofivedig
ldietu uasfumsudtymiinanmsdiuldde i 31 () vesmunnas TRIPs
FelutlagtuiSansudlunrunnas TRIPs Hinaldveiuudr uenani Ufayaleenlailntes
TsemanAandnudasyssmaainsaiiagimunlfiosi amganiduuied waganumsal
sauegneds Sudummmalumstsiuldunsnstsiuliavdulamumneedndls® ielv

"*The Doha Declaration on the TRIPS Agreement and Public Health, WT/MIN (01)/DEC/W/2,
November 14, 2001.

“Ibid., para. 6.

“Implementation of Paragraph 6 of the Doha Declaration on the TRIPs Agreement and
Public Health, IP/C/W/405, August 30, 2003.

“'TRIPs, art. 31 (h).

“Ibid., art. 31bis.

“The Doha Declaration, para. 5.
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winzUsemaausanazussaidmangluingussasanmuulouigansisaausaniswigen
ludseinavasmuiedla

2.2 m3linuAuasasansinsenneldvannisvaamsudwas (TRIPs Plus)

Yormuan3vdnda (TRIPs Plus) IAnanUsemaisianuiimimaasugia
waruinnssuedsUssimaanigoinifosnisfiaglinuduasesuanindauniatygn
Imzé’uﬁqmdwmmyu%ﬁwaqmmmaq TRIPs LileatfuayumsmussuLaziionouauss
fumsimunegnenndilugaiines Yssmaveaildfemmmensulumaiumnsgulums
TauAuasasnningdunislyailasinludydililuanunnasssninaUssmeng o
famunnadluseduninid sefuniiane viesedumyma® uwissmaridmiannsdndu
Tunsiedodliinnudunsesunningaumedynlusedugs dosnnanulindesionmady
wiswghawazinalulad UszneudulszwmamaminuiuazUssinanosiaundalasulselos
31nu1mIN1sHaulsUluNIsUURRLAUANGY TRIPS™ Tneuntaya @iy TRIPs Plus
Tudwilifsrfunmandsnssuniednstnse) snfetiaty dofmuaieatuanuanangg
Tunrsandansinsuesnislalng (Patentability of new use) ToAIMUANITVYIYTLZLIAN
Tunsliaudunsesunddnsing (Patent term extension) Faruuniiliszasnardus
ﬁuaqmiﬁmmaﬁa;ﬂa (A minimum period of data protection or data exclusivity) Wag
Formunmsidoulesszuuansins (Patent linkage)® Hudu unUnygRmarisadu
undayaiiuanuduasesliuiidivesdnsdnsennnitnnunnas TRIPs dsilusng

Tuaunnas CPTPP Wy

“Peter Drahos, “BITS and BIPS: Bilateralism in Intellectual Property,” Journal of World
Intellectual Property 2001, 4(6) (January 2001): 791-808.

“Pedro Roffe, Bilateral Agreement and TRIPs plus World: The Chile-USA Free Trade
Agreement (Ottawa: Quaker International Affairs Program, 2004), pp. 2-3.

*Raymundo Valdes and Maegan McCann, Intellectual Property Provisions in Regional
Trade Agreements: Revision and Update’ in Rohini Acharya, Regional Trade Agreement and
the Multilateral Trading System (UK: Cambridge University Press, 2016), pp. 538-541.
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seegIan buMSIiALANATOA
dnsUns 15 U
WA 2528 | UsenAansgoisninany SenfodlissmdalvedeslinnuAuases
(A7, 1985) | Uszwnalngludinisunly uAdnSURINAN MY LAz
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*Muhammad Aamir Khan, Naseeb Zada and Kakali Mukhopadhay, “Economic implications
of the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) on Pakistan:
a CGE approach,” Journal of Economic Structures 7, 2 (January 2018): 1-2.

“'Chien-Huei Wu, “ASEAN at the Crossroad: Trap and Track between CPTPP and RCEP,”
Journal of International Economic Law 23, 1(March 2020): 106-108.

*Chunding Li and John Whalley, “Effects of the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership,” The World Economy 44, 5 (May 2021): 1312.
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*Ravikant Bhardwaj, K. D. Raju, and Manchikanti Padmavati, “The impact of patent linkage
on marketing of generic drugs,” Journal of Intellectual Property Rights 18, 4 (January 2013): 316-317.

“Pratyush Nath Upreti, “From TPP to CPTPP: why intellectual property matters,” Journal
of Intellectual Property Law & Practice 13, 2 (Febuary 2018): 100.

“Peter A. Petri and Michael G. Plummer, “Should China Join the New Trans-Pacific

Partnership?,” China & World Economy 28, 2 (March 2020): 18-36.
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42CPTPP, art. 18.37 (2).
“TRIPs, art. 27 (1).
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“WHO, WIPO and WTO, op. cit, p. 130.
“Ibid., p. 131.
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“CPTPP, art. 18.48.
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“German Velasquez, Vaccines, Medicines and COVID-19 How Can WHO Be Given a
Stronger Voice?, (Geneva: South Center, 2021), p. 63.

*Kung-Chung Liu and Julien Chaisse, The Future of Asian Trade Deals and IP (Oxford:
Hart Publishing, 2019), p. 185.

*'WHO, WIPO and WTO, op. cit, p. 86.

*German Velasquez, op. cit.

SN IUYQRANTUNT W.A. 2522, 1IR51 35.

SN TUYQRFNTUNT W.A. 2522, 1IN 65 dne.
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>CPTPP, art. 18.50.
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**CPTPP, art. 18.53

*Kyung-Bok Son and others, “Moderating the Impact of Patent Linkage on Access to
Medicines: Lessons from Variations in South Korea, Australia, Canada, and the United States,”
Globalization and Health 14 (October 2018): 2.



130 Ui 12 avuii 1

pglsfimny dhefldudadiuinmsuudnaridunisadeniselfumhenunie
dmthiifimiuguaifieaiunistunsdeus ddaendninivihilunseraseuraons
wazUszansnmuessvindy Sldwidlunsdostunsanfindnivasiienveziatu
uiuntgyeiRsnanazvitlimhsnuiedmihiidsnannaeiduiivindansinse®

Pnmsdnwnuin undudRthdutudiotuderun TRIPs Plus fidaesuns

=

TinnuAuasosnavslunsnddumalayanawy Juluundydflunisisszasnisdig

AANAVDIUTEINENTRAITY NaFe UsTvedeadyazdilianunsatheteaiynilnuauin

v 9

a

mileugndunuuudiisaiignnidunelunainls desserunineriildsuansingvion
éfmmwmmqu%au%ﬁmm%amﬁzg%éfaﬂﬁ%’uauzgmmﬂu%@'wméful,wudau suduns
ﬁumaﬁw%;‘!ﬂmmaw%@’mméfmwuiumiﬁ%ﬁm&Jméfmwuiummﬁqalé’mamu?jﬁu
Tnssvuvimaiasavaonadndaamesenfoaifyooniuussana 34 9 vhlvaelad
maden mndensegliumsdnundeweudeiulunmiunaiioosdunuuwindu®

Tneinnsfnunudn madeslssssuuanidnsiunstungfoue (Patent
linkage) iflaiunglurnumnas TRIPs Wliunnglungsnedvidnsvensamelne vaneama
vnUszmalneismdunluanunnas CPTPP Usemalneazsdionihnsidoulesssuuns
Funzifoueniussuuansdng (Patent linkage) Tudounil 18.53 wgaRdunguanenisly
uagdosiinsUsuasuisnmsufiRliaenadesiuundygidinade Tasuszmalne
MAFBNEBINTG

ymadeniinids mniyanalasvetungifounafoyiienmaaelussmin
fifsegluszoznannsasosdvisTasvesE ULy AinnuAuznsIINTeISIATE (B8.)
azdpsflszuundaiounniinvesdnstaserdunuuliisnouinfiyanadunegniaz
namangluserinergnsduases uazasdodlifunadeuliuisneadyauniiuine
FunuuTidudvesdnstaseziidunsnemanieisnisiu q Tuuseiunisazfinansuns
Tiafaduron

Tumadentfasnuth HagtuluvssmAlneminsmuiifuinsoudesmstunsdeus
fumhenuiiuiaveudesnsananstnniuauazmieau nanfe mhsnuiigualuiFes
nstunzidousn ldun oo, nsenssassagy dumiseruiigualudosdnions Téun
nsuysndaunstyginsensisnayg

“WHO, WIPO and WTO, op. cit, p. 187.

®'Yan Yee Yap and others, op. cit.
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