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Abstract

Nowadays, the internet plays a significant part in a new way of life. This results
in business operations through the website, allowing clients from all over the world to
contact companies whenever they want. In order to arouse interest from clients, rapid
and simple purchase of products and services has originated. This has spurred creation
of websites and tools required to access an internet and website’s system. Instead of
decorating and developing physical stores as a mark to help clients recognizing and
categorizing each entrepreneur, this has been changed to digital decoration through
their own websites to make them remarkable. This change of business operation
creates trade dress which is visible on websites defined as “web dress”. Even though
Thai business owners are now designing and building website themselves, Thailand
doesn’t have any laws to protect web dress. When there is any imitation happening
either domestically or internationally, business owners do not have any protection
regarding this matter even this causes unfairly loss of business opportunities and
damages to wide area since infringement of web dress can be globally visible through
internet’s system. This obviously causes confusion to consumers of a real business’
ownership. This research article intends to study significance and necessity of providing
protection of trademark in a form of trade dress which is a type of trademark including
service mark, especially general aspects of web dress.

This research is to study any approaches to amend the Trademark Act B.E.
2534 amended by the Trademark Act (No. 3) B.E. 2559 in order to equitably protect
business owners who own websites as well as protect customers to obtain authentic
with high quality of goods and services that truly satisfies their desires.

This research has discovered that the Trademark Act B.E. 2534 amended
by the Trademark Act (No. 3) B.E. 2559 does not provide protection of trade dress,
which leads to four legal issues that must be taken into account; 1. general trade
dress protection on websites in Thailand; 2. definition of “Marks,” “Trademarks,”
“Service Marks,” “Certification Marks,” and “Collective Marks”; 3. identification of
characteristics of trade dress on websites; and 4. general trade dress protection on

well-known websites.
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The researcher recommends that the law to protect trade dress should be
passed or amended to include a wide range of components that are suitable to
distinguish the origin of goods and services in the future. Definition of “Marks” should
be more flexible, open-ended and not restricted in order to ensure efficiency in
enforcement. This will allow the trade dress to be further protected.

Additionally, while determining whether a website is unique or not, the
overall web design must be considered rather than just a single element that
appears on the page. Section 7 paragraph 3 should be revised to include a time
restriction for dissemination and how to prove its prevalence. It is necessary for the
government section to seek for more technical guidance from computer system or
web development specialists and release a statement from the Ministry of Commerce
on regulations for proving distinctive qualities under Section 7 paragraph 3.

In this regard, Section 4 shall define a “well-known mark” and shall include a
statement from the Ministry of Commerce outlining the requirements for consideration
of a well-known mark. A clear standard for determining prevalence must be created
to lessen the issue of the Registrar’s and related parties’ discretion while evaluating
trademark registration. Additionally, as well-known trade dress that appears on
websites is similarly protected as well-known marks, there ought to be defined criteria
for identifying web ubiquity, which also requires technical suggestions from computer

system or web development specialists as well.

Keywords: trade dress, web dress, trademark act
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