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Abstract

“The concept of Provisions Enjoying Special Protection” is considered one of
the mechanisms that the modern constitution has adopted to protect itself under the
democratic regime. Being applied as a tool for maintaining the constitution that reflects
the general will of the public, those provisions will ease rigidity of the eternal clauses
or basic elements of the government or major components of democracy that are
amendable according to the constitutional process while at the same time, preserving
the supremacy of the constitution by stipulating specific amendment processes which
in general, requires special and complicated procedures to the extent that it would
be least likely to succeed in practice as in order to achieve the amendment of such
provisions, it needs consensus of all political groups in the country and in particular,
it needs to be endorsed by “the people” whether directly or at least indirectly as a

source of sovereign power.

Keywords:  constitution, provisions enjoying special protection, procedural amendment
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’European Commission for Democracy through Law (Venice Commission), Report on
Constitutional Amendment study no. 469/2008 [Online], available URL: https://www.venice.
coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e, 2010 (January, 19).

*Richard Albert, Constitutional Amendments Making, Breaking, and Changing Constitutions
(New York: Oxford University Press, 2019), p. 140.

" Funed, $189uNaN1333 Baq msLLf'ﬂ%LﬁuLﬁﬂ%’gﬁﬁuymﬁumms’mﬁaumm%aué”m
33595uLlaERIANINRAINTT (NTUNNUMIUAT: AMENTTUNTIRBUALAUNUIAMEIAMENS U INeTdy-
55UANERS, 2555), UL 8.

*Roznai Y., Unconstitutional constitutional amendments: the limits of amendment
powers (Oxford: Oxford University Press, 2017), pp. 20-21 cited by Richard Albert and Bertil Emrah
Oder, “The Forms of Unamendability,” in An Unamendable Constitution? Unamendability in
Constitutional Democracies (lus Gentium: Comparative Perspectives on Law and Justice
Volume 68), eds. Richard Albert and Bertil Emrah Oder (Cham: Springer, 2018), p.3.



MIATTIUAMAS RUUDRAEARNS 7

mmzﬁmwé’nmsﬂazm%ﬂlmLLé’aaau%’U'jw%’gﬁﬁiumﬁaLﬁuﬂ’uﬁzé@fywé’mu
(Social Contract)® fiUszwuLanteanansmIensidles (Popular Will) Tunisadessuau
nailesuarsruungmnevessumatuludsausiniy’ Yssssudadufnsssiniagean
Tumsunases wiefBenindiunaedulag (Sovereignty) semmisnan f5ossuyniedsied
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%’gﬁiiuyfgé’mwﬁamvhﬁ?u

W tyaRtaisunsi fwL’f]‘uLmemﬁwﬁqﬁ@iwﬁgﬁiiuymwmsnhzmwiﬂ"ﬂaﬂ
thinlfiduedosiloifleuntesigsssuyailigninaneviedudnaainmsudsntunslienne

“Ilsatl Tsouny, nguanegsssuyariSeuiioy (nsdaw) wu 1 fermudestunasmdniily
VAINGUUBIFETIUUY (NFunnavuas: Isefluiumine desssumansuasnisiiles, 2495), wi 15.

"3 gresailes, nvnesvYY 1x 3 TiuuaslAs (nsuvvannuas: Tfssaw, 2538), wih 19.

8Bernal C., “Unconstitutional constitutional amendments in the case study of Colombia:
an analysis of the justification and meaning of the constitutional replacement doctrine,” Int J
Const Law 11 (2013): 339, 349 cited by Yaniv Roznai, Necrocracy or Democracy? Assessing
Objections to Constitutional Unamendability [Online], available URL: https://www.researchgate.
net/publication/327400015 Necrocracy or_Democracy Assessing Objections to_Constitutional
Unamendability Unamendability in_ Constitutional Democracies, 2007 (Jun, 15).

*Fabrice Hourquebie, Pouvoir constituant dérivé et contréle du respect des limites
[Online], available URL: www.enelsyn.gr/.../Paper%20 by%20Fabrice%20Hourg..., 2007 (Jun, 15).

“Sapir G., The constitutional revolution—past, present and future (Miskal: Yedioth
Ahronoth Books, 2010), pp. 178-179. cited by Yaniv Roznai, ibid.
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"ayns uaenunng, Lﬂ?ﬂLﬁnLﬂ?ﬂﬁaﬂ'jqé";&Jé’ﬂmaamﬂm%’gsﬁugzgw'%aé’qmafiac?l”'ﬁxuau
N1318i89 [Online], available URL: https://blogazine.pub/blogs/piyabutr-saengkanokkul/post/3755,
2555 (Waun1ay, 10).

' European Commission for Democracy through Law (Venice Commission), op. cit.
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BCarl Schmitt, Constitutional Theory (Durham and London: Duke University, 2008),
pp. 150, 152.

“Murswiek D (2008) Ungeschriebene Ewigkeitsgarantien in Verfassungen. Unpublished
paper presented in Bilkent University, Ankara, p 3, 10 Nov 2008. http://www.jura.uni-freiburg.de/
institute/ioeffr3/forschung/papers/murswiek/ewigkeitsgarantie., cited by: Saglam F (2010) Anayasa
ve Degismez Kurallar. In: Prof. Dr Tunger Karamustafaoglu’na Armagan. Adalet Yayinevi, Ankara,
p. 575. cited by Serkan Kéybasi, “Amending the Unamendable: The Case of Article 20 of the German
Basic Law” in An Unamendable Constitution? Unamendability in Constitutional Democracies
(lus Gentium: Comparative Perspectives on Law and Justice Volume 68), op. cit., p. 265.

“Dmitri Georges Lavroff, Le Droit Constitutionnel de la Ve République. (Dalloz 1995)
99-100 cited by Serkan Kéybasl, op. cit., p. 263.
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Iemeulilaefinsimualilusgsssuyy Jadunsiivsyavunouswnslfesdnsilssuuey
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“Ulrich K. Preuss, “The Implications of “Eternity Clauses”: The German Experience,”
Israel Law Review 44, 3 (2011): 429, 434.

""Yaniv Roznai, Towards a Theory of Unamendability [Online], available URL: https://
papers.ssr.com/sol3/papers.cfim?abstract id=2569292, 2015 (February, 24).

“Ibid.

Ibid.
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“*Yaniv Roznai, Towards a Theory of Unamendability, op. cit.
21
Ibid.

ZmsufasudnmislasaisiuguesduitludseluBetutelfude noosBenfanfuluseg
Teo Soh Lung v. The Minister for Home Affairs [1989] 2M.L.J. 449, 456-457. cited by Yaniv Roznai,
“Necrocracy or Democracy? Assessing Objections to Constitutional Unamendability,” op. cit., p. 49.
“Yaniv Roznai, Necrocracy or Democracy? Assessing Objections to Constitutional

Unamendability, op. cit.
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