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Abstract

Todays, video game developers create video game’s characters using images
of famous individuals to give a realistic gaming experience to game players. In order
to create an avatar in a video game, it can be argued that video game developers
inevitably created an avatar inspired by the image of a celebrity as an example. This
paper has studied the creation of video game avatar by using personal identity in the
European Union and the United States. The paper was found that the Dutch court
in Edear Davids v. Riot Games strikes the balance by considering whether the use
of a personal identity is a benefit to society or simply a commercial exploitation of
personal identity by video game developers. Nevertheless, in Pellegrino v. Epic Games,
Inc., the US court applies the Transformative Use Test takes into account the fact that
video game developers use personal identity as the inspiration and then transform
the identity into their own avatar in video game. Both countries’ approaches would
be beneficial for the Thai courts when considering the case involving the creation of
avatar in video game by using the image of a person.

Keywords: the right to image, transformative use test, video game
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1. UNUN

Tutlagtu fiauimeinldahhazasliflonslnglinmdnvalvesynraiiiivoldes
iWielviiauldsudsraunisaiimilouasslunisidung Tnstunaluladanudusiaaiion
(Virtual Reality ¥3e VR)' fiffiautnuanansnaugunsaliuiens (VR) wu uiu “Vision Pro”
v99 Apple 39 “Meta Quest Pro” w83 Meta® Fuiloansldudr fiauailoudnluaglulan
Laﬁauﬁﬁﬁ@uuﬁﬁiamua%ﬁu wsomstmaluladanuduaiaaiy (Augmented Reality
3o AR) fiiaminlenuaiiefay ﬁﬂ‘mmmmammﬂmmgiuamwmmLaummmumu
maaqmmmimsamdmLLV\Ium%UivmmamumsqmmLuamﬁummavmu WU M3taeAs
1u'miaLﬂuaaﬂm’twi'}ﬂga@uiamﬁwmzml,aummLau wazwAluladnay (Mixed Reality
e MR fiffmuiflownuinnelulad VR uar AR wwanutu SeiommazUsingedlu
Taniafiou (Vetaverse)’ flauaninsatoinlainsusazUssinvlasnidnaninueotioosulat
IaegalSnsuuau Wy s Steam, Xbox Game Pass %58 My Nintendo Store \Judu
;:JLdummmﬁﬁaIammﬁ%@mlmﬁuﬁ’um‘%mLdumuuwawwgifmmLwiazqﬂmzﬁmﬂa'u
WU Steam Deck, ROG Ally %38 Nintendo Switch 1usiu demaligmannssuinlony
fiyaruazadeelabiwngimuninlonududwumn teelul we. 2566 eldlunain
FwloinuAIninzgedl 384.90 WuMuUneaa1SaNTY

'Mark A. Lemley and Eugene Volokh, “Law, virtual reality, and augmented reality,”
University of Pennsylvania Law Review 166, 5 (April 2018): 1051-1138, 1054-1055.

*Stephen Nellis, Apple to sell Vision Pro AR headset for triple Meta’s top-line price
[Online], available URL: https://www.reuters.com/technology/apple-expected-reveal-mixed-reality-
headset-developer-conference-2023-06-05/, 2023 (July, 17).

*Marie Hopkins, “Live Sports Virtual Reality Broadcasts: Copyright and Other Protections,”
Duke Law & Technology Review 16 (2017-2018): 141-160, 147.

“Jon M. Garon, “Playing in the Virtual Arena: Avatars, Publicity, and Identity Reconceptualized
through Virtual Worlds and Computer Games,” Chapman Law Review 11, 3 (Spring 2008): 465-520,
467. Beckett Cantley and Geoffrey Dietrich, “The Metaverse: A Virtual World with Real World Legal
Consequences,” Rutgers Computer and Technology Law Journal 49, 1 (2022): 1-25, 3-5.

*Statista, Video Games - Worldwide [Online], available URL: https://www.statista.com/
outlook/dmo/digital-media/video-games/worldwide, 2023 (July, 17).
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nMsfuAsednsiunnanvalvesuaralilivanainafmvualilagans dwaliuiazdseme
Tin1sAumasaaunne1eiuly Tuannmelsy wu Yseweeosuil’ LLazUizmmuLﬁa%LLauW
Duduy Imﬁﬂmﬁaqamﬂumwaﬂwmmu “ansluyadnnin” (“Right of personality”) ﬁm
LUum'ﬁiUiaWﬂﬂaiuﬁwuvaam%amwquwamaiwmﬁ]mmm sulunmsSuuseiun Uﬂﬂauu
mmmmLwamwauiumimiamm

awﬁiuuﬂaﬂmwﬂsuﬂaulﬂmwmmaaqﬂa Tutlausn Hudns 3uﬁu%1u&uaamuwa

o«
Y

Iumﬂmumi@msaqmwaﬂwmamﬂﬂauu Faduavslunududuiiiaunsen
dndezanuitusywed Oignity)® Sudiudvduywery Tulwsstudin Hudvslumsufies
fagrhalalilinmdnuaivesyaraiiosslovilumandudlaglilsFumubusen Jaunnsng
MnyuNedsusninszivsglovilunamndedidmnieidosusniviellaindnias
eudunyed TuananglsufinsimuandnnisAuasesdvslunmdnvaluansieiuluaiy
NAUIN15ve9UsEiRMansnIInguinevesisasUsemea drululsemaansgowsnilinig
FuATBIN SN walvasyARaRTY “EVSluNSIHEUNS” (“Right of publicity”) dulldnwasuadns
fnéneiuavislumamingaumstyan' Wungrmneluszduaass ulildinsduasemnuady

NnMIfuATesLAneiy dealiAndgmin msfigimuialenuainsiazas
Tuidlewnslaglinwdnualvesyanaiideidesaglilisuounn Tusunils Wunsduases
avslunmdnuaivesypaaiifitedes suduusslenilummindauvesypaatu Tudndunds
Junsduaseaainimlunisuansesnvesdimuniflonylunisadassainlonulagly

®Corinna Coors, “Celebrity image rights versus public interest: striking the right balance
under German law,” Journal of Intellectual Property Law & Practice 9, 10 (2014): 835-840, 836.

'Ruud van der Velden, “Image rights in The Netherlands—injunction prohibiting use of
football player’s image and name,” Journal of Intellectual Property Law & Practice 1, 11 (2006):
701-702, 701.

®Johann Neethling, “Personality Rights: A Comparative Overview,” Comparative and
International Law Journal of Southern Africa 38, 2 (2005): 210-245, 210.

“Gillian Black, Publicity Rights and Image: Exploitation and Legal Control (Hart
Publishing, 2011), 16.

James Q. Whitman, “The Two Western Cultures of Privacy: Dignity Versus Liberty,” Yale
Law Journal 113, 6 (2004): 1153-1221, 1163.

"Dustin Marlan, “Unmasking the Right of Publicity,” Hastings Law Journal 71, 2 (February
2020): 419-474, 435.
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yarafiedssduiunuulumsaduassdiasas massniminssinseloviogls
it Tutsswelnefidslsinefiefifatulnenss unaruiRedinguszasdifefnwavislunwdnual
YesyAnaNILiIDgIrasNsaisfasaslagldnmdnualvesyanaluisleinuiiafiansan
fawuamsfimalilunisdadminssuisUsslovivesdnslunménualiuasiadnmluns
LEAIDDNVBIRHAMUIALBINY

ol Uik HudumilweweiinusigdeuidAnyndnanstimansnufitod
WAnedusTaumans 1301 mahamdnvalvesyanaultluialewny Adnwitgmi
wiisgsssuynLasUsEIangvIneuiswazndivdve s semalngaylinisSusesdvsvesynng
Tudodsuaraviluamnuduifng widledslifaffifedesiunsaeiazasiuiflomns
Tneldnmdnuaivosyana wnlifinisdnwmdnlunsdaimiinseminesslomiasyhlilid
wuvnsiimalnealidusegidumsdniminssrhaselovifiomnisdisgasenineg’
TunmdnualuaziasnmlunisuanseanveEinuinlewny

2. nM3fuAsasEnslunwanealvasyanaluanninglsy

2.1 sy wisglsuindaensduasesdnsuyserunazainwuiugu
2.1.1 avslurududiudnaziinaseunia

Tuannmelsy audiyeurieglsuinmensAuAToaVITN Y BETULALIET AN
%uﬁuim (European Convention for the Protection of Human Rights and Fundamental
Freedoms) 110131 8 Aviun n1sduases “Gnslumnududiuduaziinnsounss” (“Right to
respect for private and family life”) 21

1) yamannauiianslasunisimsnluiiindiuiuasaseunts Tuavaniuy
uazlunisieans

2) nmsunsnuaslagiimifvesssluansluanududiudiuasdin
AseuATznssiilld BuualingranedyaRlinseyild wazmsumsnuasiananduumnsnis
Asnduludsmszndulngronnuiuness mulasaisvesdiau vieruiladimis
\AsugRavesUszne Wetlasiunuliasunioovanssy Weduasesgunnuiofasssu
violflefunsosdnsuaziainmyesynnad’?

“European Convention for the Protection of Human Rights and Fundamental Freedoms,

Article 8-Right to respect for private and family life
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AaavSuYYevUwisannmelsy (European Court of Human Rights)
wdesinrsand fioswesiivelifiarsanty umsdrnisdunsossslosiuaansly
arunfuduiuasTinasouasvielal mnlunsdatuituuds masgasaaeuiiing
unsnussdvsiulasdmihiivesigriell viedgiinseymiulunsunteddvifindrviolsl
Houlafissoraunsnueanmsliavsilasunisduasesiuduluamy ECHR e 8 259az0
fedrdnfioraunsnuesldiifisanisunsnussiduluaunguaneuazidusnnsasisndy
Tudspuuszydulnelaeazdoslasuoyginainea” vauwaveans 8 azdunishiany
919N Dawdinavsunsssnnlifimvueegluinns 8 launse Wy nsAuasesdnsluny
Judiufgeusiuia “awﬂumwaﬂwmmawﬂﬂa” (“Right to one’s own |mage”“‘) Ay
amﬂuam‘mmmﬁuaaﬂums'ﬁvumwaﬂwcuﬁuaqmﬂawiuaﬂwm%awwvmawﬂﬂauu guidu
mwaﬂwmwm’flmﬂﬂauuLLmﬂmqmﬂqﬂﬂaau lmmﬂﬂauuﬁ]umuqﬂﬂawmaLaaamalu
yaratugonlszadinraamneldaraiuduivennagldfunsduases uiegls
fAmu Msfuasasndnvaivesyananuung 8 lulvdvsuuuieuia na1ife dnslunmdnual
vosyanatuduavifasdosdinmsdaiminsenitslonisuussloniu feldunnisld
AdnyalvesuAramelEsnlunsiansesn

2.1.2 @ nlunisiansesn (Freedom of expression)

sy usiglatindenisdunsesdniuyverunasiainnduiiugu
1w 10 Amuaieafuainlunisuandesndi

1) yarannAuiliEsnlunisuanseen dnsaenansiuieanslunisuans
ARy AvisTaglatuaseunsieyauazeuAnlasusanmaumsnusslaeinminisy
warliifdsfmsuuay wesdldvuigannstmuaieulaluniseygelunsieliing
nszeLdsanInIm WieudsmiiAnadestulnsimi vieussmilAedesiunmeuns

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2.There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic wellbeing of the country, for the prevention of
disorder or crime, for the protection of health or morals, or for the protection of the rights and
freedoms of others.”.

PCouncil of Europe, Guide on Article 8 of the European Convention on Human Rights
[Online], available URL https://www.echr.coe.int/documents/guide_art 8 eng.pdf, 2023 (July, 17).

“Ibid, 49.
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2) Mnanvnfinslilainwdsnaniinifiuaseduinvouiine s i
msliiaBnmensegmuldsuiuy Reuly Foddn vseunmuslng suildtuualimungrne
wazmuifirnudnduludsmnszudulnglulsslonififeadestuauiuniwesdy Auuau
weAnuUaeaduasIsay n15UeeiuauliasunsevgInssy NMSANATOEUNIN %30
fasyan MIruAsesAvEludeides videdvdussyanady miduasesnslameTedeyailasy
udunnudu viensinwilidedunauazauidunarsesma®

2.1.3 deauanaTnmlunisiansesn

Tuananglsy w@snmlunisuantoan muoydyawvisglsuinnienis
é:umm%w%wwmmuazLﬂ%ﬂww%uﬁugmﬁ?u Lﬁuaw%%uﬁugﬂmamywéé’wi‘]uﬁauﬁ’ﬁ@
vosdsnuuszadulan Famsuansoontuldsinegifissdmafiosoiaieon widsuds
ASuEnseRNYNIABRY 1y Asiist nmaa dydnwal nmeuns wazszuudeyadiannsednd
(electronic information systems)™® wstanmlunisuanseont “lldansfinnn” (“not
an absolute right”) s1zndniiugiuauanes 10 Wunislisisinegnaniafinsounqu
Aunssunsuanieanuntluy MaumsnussaininlunisuansoanistuegfuusasUssine
fadlitosfnvenainmlumsuansesn wu mniiusylowiduniednssuitdminunn

“European Convention for the Protection of Human Rights and Fundamental Freedoms,
Article 10 - Freedom of expression

“1. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing
of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law
and are necessary in a democratic society, in the interests of national security, territorial integrity or
public safety, for the prevention of disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.”

“Toby Mendel, Freedom of Expression: A Guide to the Interpretation and Meaning
of Article 10 of the European Convention on Human Rights [Online], available URL https://
rm.coe.int/16806f5bb3, 2023 (July, 26).
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inmlumsuanseandu wu anutiuasessy Wusu msfnnaludevhuusemaanam 102)
Fefesfinnuetiunsanin (strict) Taeeawiiu dsmadvduywevuuisannmelsy
919835 TaTeEng 9 WU Taiusssu UseTRmans wagssuungrinevasusasUssina’’

Tuvssmmusesuaud Weiinsldnmdnualvesyanaludesis o lae
Lilasuayan mafiassosahminssinsselenisznindndluam (Portrait right) fu
UsgloniBusmdaaiamlunssudeya avslumnududui weziadamlunisuansoon
pE U Imwﬁﬂ%ﬂﬁqﬂﬂaﬁ “Tanudeudimusslewild” (“people with exploitable
popularity”) fiReuszlewilu@aniavd (commercial interest)” Iumwé’ﬂwa}uamﬂﬁaﬁu

Tudsewmaansgaiusni wasnnlunisuanseanlasunisdunsoniy
Sgossuyneldndn First Amendment wfornuAnvesidnmlunisuanseonuesanigeiini
9801818 “N1SAUMIAINDTY 1MNTIINUSESUlRe waznsivuaiinuveIyAna”
(“the search for truth, democratic discourse, and personal autonomy”*°) Lﬁaﬂm%ﬂ%amﬁw
AuiAlewnuud El Pales wud1 Adteinandudessrmileiildiunsdunsesnoaiaim
lunsuansaen LWiﬂﬁﬁI@LmJLﬂuﬁaﬁaﬂﬁmqLﬁaﬂLLd;:iLdumMiﬂIﬁmaU (interactivity) fiu
dedosmelunuly Wy 1y “Until Dawn” Hunuuwasesaiay (horror) Uszneuluse
8 farAs wiavfiazAse1RviiTinsentunulavndndulaiieondneulunisiaululumale
ssyaEy Ssuanssnnviidertenmeunsilififudenligeursedulsidennauaulé?
Feinuiadushodwesdessnamisilegludsenuszndulae dmnsfumanuaie (“truth
seeking”) T uFoswasmainmerudn (marketplace of ideas) 3aletnufidnlonaly
auldumonmiuadsludidineislionavild Wy msigimuiilewnuaanuuavea
Tidiuldivageunnuauisalunisfignivaveansennusilunissugnivavea udu®
Fefiaviilugieaniistismnuanunsalunsiduuaveasioly wazludeanving adamlunis
wansoanfumsfunsesruduseuuesyarauasnsuanseentuiesyARatil (self-expression)

YIbid, 3.

"*Steffen Hagen, “Sports Image Rights in the Netherlands,” The International Sports Law
Journal 3, 4 (2011): 115-127, 118.

“Ibid, 119.

“Eli Pales, “Video Games and the First Amendment,” Northwestern Journal of Technology
and Intellectual Property 20, 3 (2023): 393-432, 419.

“lbid, 422.

“Ibid, 424-425.
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Eli Pales snfogaiifimunifleinuanmnsaaiisimleinuiinainanudnuiodunuins
vostmn IRt lissnniidatunanimasuuinly fitauiflewnufidoulin Weevhins
warn1seenuuuarUssnaumeluinlanuusasUszunn W
2.1.4 @@ Edgar Davids v. Riot Games

TuAR Edgar Davids v. Riot Games™ Tteiiaasefie landlulinnuea
Adeideafiumiusesiaudde Edgar Davids lusfnagiaunmuealiiiuvasaluasmuoa
wi aluas Ajax Tuussmansasuaus, dluas Juventus Tudssineadaa wazaluas FC Barcelona
Tudsemaau Tnsnndnwalveslandifunidnvousiunuead uinannidesinlandd
amdnvailaniuanmsmuwiunnseudduiiedesiuanluszritaisdunnuea uas
Tinssmeruuunsaden duluer@mnisiudavesand vazawtansnuea lavddalaanis
dunnueaiingu auiluiuueaiienlandin “The Pitbull”?

Juaefie Riot Games \ugWann3dloinu “League of Legends %38 Lol.”
Tusgninansiau iauny Lol anansadeniaudu “fazasialenass” (“virtual character”)
WsoluNUSENd1 “Champion” snunguaznAnitunisiauny Lol Hlauavdedldiiagas
“Champion” idenlugagruiiiiuvesiduaudililddszsus Tuvasiaung fauazlsiau
“Champion” Aiflanlsiuiny Lol Taelsidestrszarldang udeendlsinm dilmuialoina
Rlgfas198azas “Champion” saniniEes f]Wé&éu%@mmzﬁummmmmLLazmwﬂmja'wqﬂ
v03farAs uenant emnuaynuaslunneusfidunseiiy fiauiRlenussaing
“skin” Wdmsunisiiuanuaunsaliiufiazas “Champion” Tasnssminsesulall
lefiduie “skin” 1w fiduanunsni “skin” e lanildlituiazas “Champion”
Y090U Mavasnaznatedudnuazuaziinnuanunsany “Skin” udazUsznn faeas
“Champion” sawfisluina Lol #3931 “Lucian” (“gF1szdnemnuiln”) Wushazasdune
fd uazld afafAgaiueystiug

Zlbid, 427.

#Edgar Davids v. Riot Games, District Court Amsterdam, ECLINL:RBAMS:2017:5415
(9 August 2017). [Online], available URL https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:
NL:RBAMS:2017:5415, 2023 (July, 17).

®Kian Hsia and Thijs v. Heuvel,“Levelling the playing field in eSports — Dutch portrait
rights in games,” Interactive Entertainment Law Review 1, 1 (2018): 67-70, 67.

“League of legends, Lucian [Online], available URL https://www.leagueoflegends.com/
th-th/champions/lucian/, 2023 (July, 17).



MIATTIUAMAS RUUDRAEARNS 165

AN 1 fagas “Striker Lucian” Tuiny League of Legends®

Al 2 Al Riot Game Group lawaunluiny League of Legends™

Tusgmrismsudadunnuealaniiled a.a. 2014 Snasai1s “Skin” MR
Wnuea 4 JULUU fedu wilsly “Skin” Fed1 “Striker” 10U “Skin” dwiudazas “Lucian”
(@t “Striker” e fidunnuoalusumisnesiinfiagBeusey) Wediaude “Striker”
wnasilaudrfiagnaneiliu “Striker Lucian” ansnndl 1 S1iaelsransnagas “Skin” fu “Striker
Lucian” auduilunsvanonadesine q muamil 2 uag 3

“’Edgar Davids v. Riot Games, supra note 24, para 2.5.
*Ibid, para 2.6.
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A9 3 Alawaling League of Legends”

For all you wondering, Striker Lucian was
inspired by soccer pro [eiser] ~

IS 12

A 4 amusingludaydyldau twitter ¥ “@RiotBaconhawk”»

v Y

waanlawaud) JHaunuLansruAeLiiuii faazas “ Striker Lucian”
fidnunradeiulans vinnduduaslaedlisnydninmesde “ @RiotBaconhawk” lHuans
Yo “dmsunuiiiaauasds daazas Striker Lucian lisuussunalaanidnwnuea
91TN” (“For all you wondering, Striker Lucian was inspired by soccer pro”) wagdsla
wamanTouliisusyineneedlandfunimuesiaazas “Striker Lucian” maunin 4

“Wesley Yin-Poole, Edgar Davids wins lawsuit over League of Legends Lucian skin
[Online],available URL https://www.eurogamer.net/articles/2017-08-14-ex-footballer-edgar- davids-
wins-lawsuit-against-league-of-legends-dev-riot-over-lucian-skin, 2023 (July, 17).

*Fdgar Davids v. Riot Games, supra note 24, para 2.7.
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siesniielaninsuBesdsinidevennanlidiasmgalinmdnualueslond
fiudhazas “Striker Lucian” usaeslsiniu dnaedansld “Skin” “Striker” ffufazas “Lucian”
dwalnlanitosdayin Tavazidlnd@nslunin (“Portrait’s right”) v8sland Aeea District
Court Amsterdam (Rechtbank Amsterdam) wiisuUszimaLuLsasuaud nn1sAdLas
T ménwalveslandluidlewns Lol Taglsildsueygn velidaenganisnszyhiduns
azifindvlunmweslandmelu 3 fu duusmadivanu Tiasuanshilsilésuvedimowny
Lol n&sniifinssimine “Skin” “Striker” fushazas “Ludian” risniaednemusu (penalty fee)
wagALdemeannIsaslindvslunmuedand™ Juaslvnsufasagulain dasas “Striker
Lucian” lalldn wvedland duaedlildasindnslunimvedand velienfles

artUssnulRTadeusensusnd fagas “StrikerLucian” s “am” (“Portrait”)
godlans videlsl srunguinedudvivesUsemaniseaus (Auteurswet %13a Dutch Copyright
Act) 1misn 21 fvuedn “wnnfinsaiassdnmmiloulneiidaiisassalilesuneumneg
nvdelunuvesyaratiuanslunmvieifieystlomivesynrariuandunm yanaiiuandlunm
vensalityaratiuandlunmazidedinudifiny memvesyaraiiuandunin yninauslov
Afvnrasenisineunsluduvesyanaiiuandunwenaiansiagliudmalamedanimn
wilouthu”®? muanast 21 1Wudvslunin (Portrait’s right) Usulifunimnilow (Portrait)
lidezduguain pwnn A mdluansesnysiasia Wy favasiadevluifleny fewdy
aindlewioan lihagldvaluladlafiniu® uasdri “navsslonififivama” Tusam 21
Ao Uszlemiluanuludiuduaznauselovilunandisgiunsidnmanvalvesypna™
TneAnsluanududuimldsinfinruidedssmesyana dadu lddanduyanadld
Joidosvdoynnaiiiteidssgeniavslurnunudius usogslsfinnn dmiuyanaasnsos

*Ibid, para 3.1.

*Dutch Copyright Act, Article 21 “If a portrait is made without the maker having been
commissioned by or on behalf of the persons portrayed, or having been commissioned for their
benefit, the copyright owner is not permitted to make the portrait public if there is a reasonable
interest against publication on the part of the person portrayed or, after his death, of one
of hisrelatives”.Eechoud, M. V., “Copyright Act—Auteurswet Unofficial translation”.[Online], available
URL https://www.ivir.nl/syscontent/pdfs/119.pdf, 2023 (July, 17).

33Edgar Davids v. Riot Games, supra note 24, para 4.7.

*Kian Hsia and Thijs v. Heuvel, op. cit., 69-70.
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Unyyi fagas “Striker Lucian” finsuanseanegnsls Tuinu Lol w1 nsh
Jnavlddiazas “Striker Lucian” uansenmudslsiloaiifoniuninig 2 wag 3 139013
wansnmaeslanilSeufisuiumazasniunng 4 suduneazideafienaavusaiulidn
uziaunumun g 1 wsgluraiaung danusesny vieauazidunvesnwly
A A | < = P ~ P < ) « . . y S
inuilduliegn9mnsy WelTouisundaraiuin fazas “Striker Lucian” danweg
witlouiuland T8 Tvimnavestniu Dvimenisiauiinnu Liswumsedendan way
awiun Weglaesiuudlegmeduneldyannuea Weoasnsayuiuiiazas “Striker
T ¢ a o V cal v A U AN Y a ¢ o
Lucian” gaufindidland Snnamsilanddidennumuiusingludaigldninme ilundngy
PIUANTA 4 N9La8D1997 @AIavAs “Striker Lucian” Hu Wunisadrefasasinglasu
wsstumalannandninueaeITn Bnvisdlauasne “Skin” “Striker” wadmhelviungiau
Tusswinisudadunauealan uonaint mudemvesnmmdeundqlidndudeuniioudu
yarafignuandlunm Wessnawmdeulilddyaaa dilulssnuieidesdie yarad
wanstunntuausaldunandianasisarulsnsell wauvesnsldiuusuniigninluly
AedsdrAninesiunifads Weiarsuuiuda mamiui daagas “Striker Lucian”
JadunmwmiouveslaninunguunedvansvesUssmeLEosHaU 11n31 21°°
aa I3 Yaa o ~ 1 Y « . . ” <
ARTUsELIAUlINTdUsENdR s nslRaz AT “StrikerLucian” 1Wunns
a a a & A 1 v ‘gl’m% < « calal 9 «
avdlndvslunmeedanivisely ludethlusviures “nausslovuinlimvena” (“Reasonable
interest”) B MUNYUUIBAVENTVDIUTLINALLLTDSHAUA 1IMT1 21 NA1EABININTAINDUI
lanAdl “wausglovuniivena” Tunislaudanmsineunsiiazas “Striker Lucian” ve3dniay
wiol 1w msldmmeuwmannslinmdnvalvesyaralunmmiioutudy “nauszlov
Adwara” anuuiest 21 Welandiluyarafiidedesuaziduyanailasuaudeuain
v i s @ o = s a g saa "
AvuraunnuaadInnsilandduinnnueaendn landgeudl “wauselevindvana” Tunis
TaudansldnmdnwalvedandluamudoulasusiFainAineunny n15991La83 MUY

*Steffen Hagen, op. cit., 118-119.
**Edgar Davids v. Riot Games, supra note 24, para 4.11.
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aa 5 v ) & & Ay aa v X & ~ o A P
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luiny Lol @eglauanunsadeunldniuiiagas “Lucian” fatdu daedsiliiemayselevd
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P o 8 ) | ¢ v 9] Pl ¢

Wamataiininseninmalselevivaslanntunsioninanvalvesdana
Tu@anavdlngUsAannmneuLnumuRLe NurNalselevivasdnaglunisass “Skin” Aisenin
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douthiminunninauselevivesinas’ nsldsnazas “Striker Lucian” 3adiunsazdindns
lunmaadland uwagnsldnndnualvedaniluing Lol dlaunuainsaaulalulseine
LLSRSHAUR AL ETNUIasNsEYIINTaztindnslunmyadant waslraasldaderie
wilanAanNsazdln IneauiuALdemetunesaannaasiuselawasimlsvasaaslulseme
LS DS WAUA LY ITENINNINTININU8FIaLAT “Striker Lucian

38

3. UNILASIZH

3.1 mstaiuiinssnineUasTovd

91nAR Edgar Davids v. Riot Games wansliliiuin @nslunmdnwallaidings
Ussinnvesdefinmmdnualvesyaragninluly Adlewnuidudeussinvmileiifitanninlemns
annsathamdnualivesyanalultlamomaluladfiarunsavilvisazasmilouduyana
fidedes faudenlssuusraunmsalnnmsieuduiazasuazaménuaivesyanaiinuturey
@ District Court Amsterdam lgUSauLiisuiazas “Striker Lucian” fulanddn fins
wanspanaeslsluny Lol udrdsiminszuinsussleivesnslinmansaivosyana
Tuidlewnu Tasfinrsanlusuniafeiuansluamndududvestandi wilandesdu
thinueaiideideasiuypnadanaiovesdinluvnsudsdunnuealan wilandadans
flagldsurnouunuanmislinmanvaluimenulnglsildsummudusey wagiansanludn
suniled uiifiamunimenuaziiaiamlunisuanieenaiu ECHR ums1 10 Tngnnsaing

*Ibid, para 4.15.
*lbid, para 5.1.
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0 I = = v o dglJ Y (Y « . » ¥ 5 o = a a
adenuilsluing Lol Fufiauaunsadounlifiudiazas “Lucian” dsiu duagdediiiies
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TnelulasumnudusaukazlulirinaunuaInnsisnInanual

3.2 NaN3zNUYIAR Edgar Davids v. Riot Games

91nAA Edegar Davids v. Riot Games @@ District Court Amsterdam Wa1584197
Ustlemivesdnasfunisldnmdnuaiveslandlunemdedivhtu uazdifiarsaniade
wIndenduin msfilandfidennumuiiusnglutydgldninmesiundngrununni 4
fisaesnein faavas “Stiker Lucian” Suiumsadafazaslagléuussiunalainain
tnnavoaedndudunislinmdnuaivedand uwaniflesanlandiduiniaveatiideides
sumnudenananssasuiitureulufmuea wazidurismsudadusnuealan Tand
goufiusleviniamalndlunislasuainauunuainnisidnmanuaivesaniluialewny
$uan vanslinmdnuaivedandluiflensldldlideyaduduusslosiamssay uidums
THfloymanisivessnasanmsdming “skin” Usgloviilandazldsummeuunuainnis
Tgnmdnuaidslasunansenu

ludeif@owiuh amdnvalvedandifufoussumalalisiasatsiazns
“Striker Lucian” whtiu wsgmunmil 4 uandidiudsdonnulumsaiesiiazasudai
JuaglasunsstumalanninynusasnwaziinmvedaniilSeuiieuiudiazas “Striker
Lucian” wagiilofiansandiazas “Striker Lucian” uéh luvaigiifiduauiny Lol Adesld
afafiiAertesiuenystiug mausnguessnazas “Striker Lucian” Tuny Lol Taflsidunns
sazasfinaniununueasuduianssuilondfidinsiy uiiny Lol unuussin
Multiplayer Online Battle Arena %138 MOBA fifjlauazsaaulunsodifiedsgiuvesdiau
Hansadnu msfimafinnsanimazasiudumslinmdnvalvedanduddsmdsiwsiae
nsgvihnsasdindvsluninvedand inaeldmdevnawnlaniannisasdednslunmanuel
doudualifilmuilownufnaunds (chilling effect) fiazairssnazasannisliyana
fifideidoadusiunuy s q Aifazas “Lucan” Wudiesiasasiune iad dnduie uas
nssnuadeiuyanaduiindelanddnvansay uazidleanild “Skin” du Aenvazgniiansan
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Idndunisldnmdnualvedland wszdazas “Lucian” figusisuavdnvauzadieland
m'ﬁmwwwunm‘laLfmLﬂmmmﬂmawvmmLuuﬂmLLavmawm"LsumLaamau doudnalibill
A nuEensaasshruduliuidiny 3 Fevhedigaud nansznufaganuans T
Alildsuusglovinnnsainssazaslaglinmdnualvesyaaaliialeny

3.3 ndnaulunisdaimiinssuineselow
yenannstemtnsEineUseleninig ECHR 11nsn 8 wa 10 feazidiuldann
AR Edgar Davids v. Riot Games W& N13as9fIazAslWIAlaNNIINAMEN BalYDIYART
Titoides derveiemiulssmaanigouinily “wénnslilaeiwdousulm” (“Transformative
Use Test”) Tumf Pellegrino v. Epic Games, Inc.”

ARtiteufiaaieie Tandde Leo Pellegrino Wuthusnlalny fvimanisuens
vuztUwniglnulagldvinlunissiuluy “vinaniz” (“Signature Move”) lunnnisuanssie
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a15ual” (“emotes”) flazvlifazasuaninsdunioredeulmanuusdas “emotes”
fnasane “emotes” lnsdnaenvinfunazvinadoulmussyanannimedliiuaruiey
m‘waumu,awﬁwsJﬂ7ﬂm5‘1/1ﬁuimalulmummauaammﬂmﬂamﬂﬂmaaﬂsz “emotes” 195U
AMUTEUIINALAUNULNT Y LiJumimﬂ‘mwLauummauﬂlﬂﬂummumammaauimuu
SEMINLAULNL mmmmmﬂmmﬂumugﬂuﬂLmumﬁuwmaaﬂlﬂLmuiummmlmuﬂﬂiwam
adludedinuduy

*Pellegrino v. Epic Games, Inc. 451 F. Supp. 3d 373 (E.D. Pa. 2020).
“Ibid, para. 378.
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AN 5 NN “emotes” “Phone It In”*

Tu “emotes” wilefiddodn “Phone It In” AR8AUTILAU “Signature Move” U84
1anA #1371 “Phone It In” WWumssrefenmdnualveslandlulaianlnsdwyi Google Pixel 2
1wl a.a. 2017 Iaglallasumnudugenainlani Suaganving “emotes” “Phone It In” Tusian
800 V-Bucks FautuAivaluny duandufulduszan 8 aoaananss® Wedidude
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Tandflossnasnanedemety wilduussdiuiiiedestuunanuidie Tond
S Suagldifensenmdnual (name or likeness) sududnslunsweunsvadland wae
Wunsavilindnslunududiudvedandme® snaglinslulseidudnaniin duae
faTnmlunisuanseanniels First Amendment ausgsssuyeyanszowisng fa United
States District Court for the Eastern District of Pennsylvania 31agy31 3flewny Fortnite
\Huauuansoenaeamils (an expressive work) @eilu speech Tuguuuumis) fildsunis

“Eric Goldman, Videogame Can Replicate Musician’s “Signature Move” (Unless It’s
a False Endorsement, Which It Isn’t)-Pellegrino v. Epic Games [Online], available URL https://
blog.ericgoldman.org/archives/2020/04/videogame-can-replicate-musicians-signature-move-
unless-its-a-false-endorsement-which-it-isnt-pellegrino-v-epic-games.htm, 2023 (July, 17).

“Pellegrino v. Epic Games, Inc., supra note 39, para. 378.

“Ibid, para. 379.

“Ibid.
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FIAN1U1TUSULAIAIALASTILEUMNIY “ATWSAABT ML (“new characters”) way “emotes” DU
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199190893 1a87181991 MsnTnasldnndnualvedandluiny Fortnite toudeuguln
AUANABILVDIFIAEATTUNA18UNTUNITHARIDNVRITtaLeau NS lUnT D uLiie
Y 6 [ v d' 1 ¥ . a 901 CY 1
amdnwaivedlann amunannsldlaeudeugtlninngld First Amendment Sithwtingnnndi
a  a 1 a  al =4 | Y] f v v < t:’lld’ q47
anslunismewnswazansluanududiusiveadann Yeoreedlanilulsswuilwnld

“Ibid, para. 380.
“Ibid, para. 381.
“Ibid, paras. 381-382.
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“Nam Le, “Trademark Law - Looking out for the Big Guys: Outdated Precedent Reveals
the Need for New Legal Test in Fortnite Likeness Case - Pellegrino v. Epic Games, Inc., 451 F. Supp.
3D 373 (E.D. PA. 2020),” Suffolk Journal of Trial & Appellate Advocacy 26, 2 (2020-2021): 309-
320, 313.
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