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Abstract

The objective of this research is to study and analyze the problem of
protection of specific geographical indications for the identical or homonymous name
with a case study. This is the case of registration of geographical indications of Pisco
originating from the Republic of Peru and the Republic of Chile. To study and research
Thai laws and international agreements related to geographical indications and seek
guidance on matters relating to the protection of geographical indication laws in line
with international standards or more broadly under international agreements related.

Thailand protects geographical indications through a sui generis law by enacting
the Geographical Indication Protection Act B.E. 2546, which came into force in B.E.
2547. Geographical Indication coverage is divided into 2 levels, which are general
protection for geographical indications (General Protection) and special protection
for products in the category of Geographical Indication. Rice, silk, wine and spirits.
Since the Geographical Indication Protection Act have that effect, there has been
a large number of applications for Geographical Indication protection for both Thai
domestic products and foreign Geographical Indication products, including the case of
registration of geographical indications for Pisco.

From the research study on the protection of geographical indication laws
and the aforementioned case studies, the Geographical Indication Protection Law of
Thailand can provide protection for the Identical or Homonymous Name geographical
indication. In the case of foreign geographical indications, there are rules that it
must be a protected geographical indication in accordance with the domestic law
of the country of origin and must be a geographical indication that has been used
continuously until the date of filing an application for registration of geographical
indications in Thailand. Therefore, when the law requires applicants for the registration
of geographical indications to prove the continual use of the geographical indications
for registration but does not define the definition of continuous use until an Application
submission date in Thailand. It is not stipulated where it is used and how to use
geographical indications. In such a case, it creates practical problems as to how the

applicant for registration must prove the use of geographical indication in order to be
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sufficient to hear that geographical indication has been used until now. The date of
filing the application in Thailand is truly. Therefore, it is recommended that certain
rules be established for continued use until the date of application for registration in
Thailand. And it should be defined in what form or manner it must be used to such
a degree that it can be considered sufficient for the registration of a geographical
indication in Thailand, including agreeing to propose a practice guideline or a guideline
for interpretation as a guideline for considering the use of geographical indications for

a period of 10 consecutive years prior to April 15, 1994.

Keywords:  geographical indication, specific goods, identical or homonymous name
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'Marrakesh Agreement Establishing the World Trade Organization, opened for signature 15
April 1994, 190 UNTS 2 (entered into force 1 January 1995) (“WTO Agreement”).

‘Agreement on Trade-Related Aspects of Intellectual Property Rights in Marrakesh
Agreement Establishing the World Trade Organization, opened for signature 14 April 1994, 1869
UNTS 229 (entered into force 1 January 1995) annex 1C (“TRIPS Agreement), art. 22.

’Ibid, Preamble to the TRIPS Agreement.

‘Ibid, art. 22.

°Agreement on Trade-Related Aspects of Intellectual Property Rights: TRIPs Agreement,
Article 22(1) “Geographical indications are, for the purposes of this Agreement, indications which
identify a good as originating in the territory of a Member, or a region or locality in that territory,
where a given quality, reputation or other characteristic of the good is essentially attributable to
its geographical origin.”
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°Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 22(2) (a) “2. In respect of geographical indications, Members shall provide the legal means
for interested parties to prevent:

(a) the use of any means in the designation or presentation of a good that indicates or
suggests that the good in question originates in a geographical area other than the true place of
origin in a manner which misleads the public as to the geographical origin of the good.”

'Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 22(2) (b) “b) any use which constitutes an act of unfair competition within the meaning of
Article 10bis of the Paris Convention (1967).”

’Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 22(3) “A Member shall, ex officio if its legislation so permits or at the request of an
interested party, refuse or invalidate the registration of a trademark which contains or consists of
a geographical indication with respect to goods not originating in the territory indicated, if use of
the indication in the trademark for such goods in that Member is of such a nature as to mislead
the public as to the true place of origin.”

’Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 22(4) “ The protection under paragraphs 1, 2 and 3 shall be applicable against a geographical
indication which, although literally true as to the territory, region or locality in which the goods
originate, falsely represents to the public that the goods originate in another territory.”
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“Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 23(1) “Each Member shall provide the legal means for interested parties to prevent use
of a geographical indication identifying wines for wines not originating in the place indicated by
the geographical indication in question or identifying spirits for spirits not originating in the place
indicated by the geographical indication in question, even where the true origin of the goods is
indicated or the geographical indication is used in translation or accompanied by expressions such
as “kind”, “type”, “style”, “imitation” or the like.”

"Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 23(2) “ The registration of a trademark for wines which contains or consists of a geographical
indication identifying wines or for spirits which contains or consists of a geographical indication
identifying spirits shall be refused or invalidated, ex officio if a Member’s legislation so permits or
at the request of an interested party, with respect to such wines or spirits not having this origin.”

“Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 23(3) “In the case of homonymous geographical indications for wines, protection shall be
accorded to each indication, subject to the provisions of paragraph 4 of Article 22. Each Member
shall determine the practical conditions under which the homonymous indications in question
will be differentiated from each other, taking into account the need to ensure equitable treatment
of the producers concerned and that consumers are not misled.”

PAgreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 24(4) “ Nothing in this Section shall require a Member to prevent continued and similar use
of a particular geographical indication of another Member identifying wines or spirits in connection
with goods or services by any of its nationals or domiciliaries who have used that geographical
indication in a continuous manner with regard to the same or related goods or services in the
territory of that Member either (a) for at least 10 years preceding 15 April 1994 or (b) in good faith

preceding that date.”
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"Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 24(5) “Where a trademark has been applied for or registered in good faith, or where rights
to a trademark have been acquired through use in good faith either:..”

“Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 24(6) “Nothing in this Section shall require a Member to apply its provisions in respect of
a geographical indication of any other Member with respect to goods or services for which the
relevant indication is identical with the term customary in common language as the common
name for such goods or services in the territory of that Member. Nothing in this Section shall
require a Member to apply its provisions in respect of a geographical indication of any other
Member with respect to products of the vine for which the relevant indication is identical with the
customary name of a grape variety existing in the territory of that Member as of the date of entry
into force of the WTO Agreement.”

"*Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 24(8) “ The provisions of this Section shall in no way prejudice the right of any person
to use, in the course of trade, that person’s name or the name of that person’s predecessor in
business, except where such name is used in such a manner as to mislead the public.”

""Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPs Agreement,
Article 24(9) “There shall be no obligation under this Agreement to protect geographical indications
which are not or cease to be protected in their country of origin, or which have fallen into disuse

in that country.”
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