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Abstract

The main purpose of this research is to find approaches to amend and adjust Thai
Law relating to Controlled Foreign Company (CFC) rules. The research was conducted
by qualitative research combining legal research and in-depth interviews with three
groups of key informants from government agencies, investors, and scholars and legal
advisors. The key informants were selected by a purposive sampling technique.

The fact finding revealed that Thailand has been confronting the problems
caused by resident investors who invest abroad and choose to keep profits offshore.
While the problems are likely to arise continuously, recent Thai law has not implemented
specific measures to cope with this situation, leading to enormous tax revenue losses.
Many countries around the world have also been facing the same problems and have
already introduced CFC rules. Although the CFC rules in each country are designed
differently in detail, the cardinal principle is to allocate profits from source country
and tax those profits in investors’ resident country.

This research suggests amending the Thai Revenue Code relevant to corporate
income tax, implementing that resident individual investors and resident corporate
investors must include profits generated from controlled foreign companies into tax
base when computing income taxes. In this regard, the Revenue Code must formulate
the following parts: rules for defining a CFC; CFC exemptions; the definition of CFC
income; rules for computing income; rules for attributing income; and rules to prevent
double taxation. Designing CFC rules should concern about the proper balance of
retaining tax bases and supporting international investments. Otherwise, it may create

obstacles for investors in obtaining profits and business opportunities.

Keywords: controlled foreign company rules, base erosion and profit shifting,

tax avoidance



108 I 13 aduit 1

1. UNUI

Tugailandawaisnunisamu nsamuseninsssmaduiduleniaddglunis
afuneldliungsie Sdliuvanlafadfnnsamulagasdusinasemavessemanig o
vhlanfuultfiutuesnwiodes adsssmdlnefonudontu hildnnyadnisamu
Tnonsslusnaszimaveslng (Thai Direct Investment abroad: TDI) lutas 15 Utk
fyarfistunitdusin anadfvessuiamawisszmdlng yadn TDI 1T wa. 2550
T9uiies 4,510.23 SMUAaa1SanIINsesNd 1.5 wauaIuum 1uﬁuzuz°i7i33aﬁh DI Tud
WA, 2565 TTIULINTY 51,809.28 SuUARaaNSansgnsesn 1.8 auauum’ wast we. 2565
flvonnsienmsawulaensswatinglusmsszmegn (Net TDI stock) Wusuausiuiuunnds
182,181.84 a1unoaa1sansgnses 6.4 auduun’ agnlsia win1sdalenidliamu
stuaTazdmairairsusRavessemelunmean  udfenafiinasmuusseendeleniall
Tumsnsnagnéilondnidesnt® laserdeusslovianndesinweangmnonelukazai
Liaenadestuvasngumneseninusamea Tunsselouverfnfuilslilussmanilsng
mEavFeussmanlifinnfunies 0 Auueulaenn® (Tax Haven) Teaydsuali
Unasmuannszndlaegannvseluuinsdlanssvanauunuliiiniseandiag

N13IANIUNIBAINNTAUIENINUTEWA Uszwalngazdidiunalunisdnfiuns
freilofigainiziimiogadonlss (Connecting Factor) seninsUssinalnefuyana

A a

sedeifeniundund’ Jeusenalnelaldaainizifevsesawenlesnnuaniuiie
(Residence Rule) wagnanunasiula (Source Rule) lngazdaiuni8tuldmunaniuied

'World Bank, Foreign Direct Investment, net outflows [Online], available URL: https://
data.worldbank.org/indicator/BM.KLT.DINV.CD.WD?end=2022&start=2002&view=chart, 2022 (May, 14).

unmswisUsewalng, Ruasmulagnssvasingludiedszma (Outflow) Iuunanuusmne/
waLATEENa uasdsuiangsiavesdasulne (aeaans @59.) [Onlinel, available URL: https://app.bot.
or.th/BTWS_STAT/statistics/ReportPage.aspx?reportiD=8488&lang, 2566 (fiugne, 29).

*sunmswisUsewelng, sannsdnstiuamulaenssadngluieUszma Iuunanudssan
ﬁqiﬁ%%aaéamulml(ﬂaa’m%aia.)[OnLine],avaiLabLeURL:https://app.bot.or.th/BTWS_STAT/statistics/
BOTWEBSTAT aspx?reportiD=821&language=TH, 2566 (Aueeu, 29).

Foans MI1Y5IY, ANdUIVINGUUBAENS, fasindad 12 (NunNuIUAS: §11InaUTH
Anwingrinswisuivadiaeani, 2563), ni 945.
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Frarnework on Base Erosion and Profit Shifting: BEPS) @atueusiuiiolussiiunmnavisey
lng09ANsLieANTINToNIATYERARAEN3WRIL (Organisation for Fconomic Co-operation
and Development: OECD) uagnaal G20 lnedagiulasuninusiudean 145 Useinaialan
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*Organisation for Economic Co-operation and Development, Members of the OECD/G20
Inclusive Framework on BEPS [Online], available URL: https://www.cecd.org/tax/beps/inclusive-
framework-on-beps-composition.pdf, 2023 (November, 15).

*Organisation for Economic Co-operation and Development, Action Plan on Base Erosion
and Profit Shifting (Paris: OECD Publishing, 2013), pp. 13-26.
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UszimAaudnuateUszimeanidnsiulasinis BEPS wilufiwusnsaiinsfotaanuininig
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'Organisation for Economic Co-operation and Development, Designing Effective Controlled
Foreign Company Rules, Action 3 - 2015 Final Report (Paris: OECD Publishing, 2015), pp. 9-12.

®Organisation for Economic Co-operation and Development, Corporate Tax Statistics
[Online], available URL: https://www.oecd.org/tax/tax-policy/corporate-tax-statistics-second-edition. pdf,
2020 (June, 17).
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(Preventing the Granting of Treaty Benefits in Inappropriate Circumstances) LLNuﬂﬁﬁaﬂﬁ‘ﬁl 13 18n&ang
n1simunsAilew (Transfer Pricing Documentation) kaguuuUFoRAnsi 14 uumenisifiansgansam
FTnsiufiunsiiernunnassauiu (Making Dispute Resolution Mechanism More Effective).
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"Organisation for Economic Co-operation and Development, Glossary of tax terms
[Online], available URL: https://www.oecd.org/ctp/glossaryoftaxterms.htm, 2022 (February, 2).
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frinded 2 (NJINNUMIUAT: UTEN 555UUANTE 910, 2563), i1 35-44.
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Blncome Tax Assessment Act, Section 340.

"*Swedish Income Tax Act, Chapter 39a.

YInternal Revenue Code, Section 957.

®¥lncome Tax Assessment Act, Section 317.

“Internal Revenue Code, Section 954(b)(A).

“Foreign Tax Act (AuRensteuergesetz — AStG), Section 9.
“Income Tax Assessment Act, Section 433,

ZIncome Tax Assessment Act, Section 385(4).
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“Internal Revenue Code, Section 954(b)(4).

“Government of the Netherlands, Netherlands Publishes Own List of Low Tax Jurisdictions
in Fight Against Tax Avoidance [Online], available URL: https://www.government.nl/latest/
news/2018/12/28/netherlands-publishes-own-list-of-low-tax-jurisdictions-in-fight-against-tax-
avoidance, 2018 (December, 28).
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®Peter Koerver Schmidt, David Kleist, and Juha Lindgren, “Implementation of the ATAD
rules on Controlled Foreign Companies — a Nordic member state perspective,” European Taxation
61, 10 (October 2021): 425-439.

“Ibid.

“nternal Revenue Code, Section 952(c)(1)(C).

“|nternal Revenue Code, Section 952(c)(1)(B).
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“Income Tax Assessment Act, Section 456A.
*Income Tax Regulation, 152HA. Broad-exemption Listed Countries are Canada, France,
Germany, Japan, New Zealand, United Kingdom of Great Britain and Northern Ireland, and United

States of America.
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loses-almost-8-billion-a-year-from-multinational-profitshifting-study-20170323-gv4¢23. html, 2017
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