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Abstract

This qualitative research employs documentary research to explore the
concept of volksgeist within historical school of law and to compile legal facts
related to human rights principle across the development of Thai Constitution. The
primary objective is to analyze the essence of volksgeist concerning the principles
of human rights. The data used in this research was systematically gathered from an
array of sources, including books, textbooks, academic articles, research publication,
constitutions, court decisions or judgements. Content analysis is used to analyze
collected data. The results are summarized below.

In accordance with the legal principles of the historical school of law, the
concept of volksgeist is comparable to the collective conscience of the people,
resembling the inherent moral responsibility within a nation. This concept evolves
alongside societal development and significantly influences the legislative process.
It consists of four essential components: 1) the legal knowledge and understanding
of the citizens, 2) the shared collective consciousness of the people, 3) the patterns
and behavior exhibited by the people, and 4) the active participation by the citizens.

In examining the evolution of the Thai Constitution concerning human rights,
it is observed that out of the 20 versions of the constitution, the maximum number
of 27 articles explicitly pertain to the protection of human rights. This commitment to
human rights protection commenced with the first constitution in 1932, but expanded
significantly in the 5th constitution in 1949, reaching its most comprehensive coverage
in the 16th constitution in 1997, the 18th constitution in 2007, and the 20th constitution
in 2017. Notably, the rights of refugees have never been explicitly addressed in any
version, while freedom of religion consistently receives explicit protection. During
revolutionary or coup periods, the constitutional content safeguarding human rights
is notably absent.

Judicial reviews by the Constitutional Court, the Supreme Administrative
Court, and the Supreme Court reveal that, initially, the Constitutional Court rarely
adjudicated cases protecting human rights. However, in later years, it increasingly
referenced human rights principles in its judgments. The Supreme Administrative Court
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tends to consider government actions lawful if they adhere to legal procedures, even
if they may impact human rights. Conversely, the Supreme Court seldom renders
judgments explicitly for the protection of human rights, generally adjudicating based
on statutory provisions.

The concept of volksgeist in relation to human rights principles within the
evolution of the Thai Constitution reveals a gradual and incremental development.
Initially, there was limited affirmation of human rights, and it evolved slowly over the
various versions of the constitution. The content of human rights underwent changes
in all 20 versions, resulting in a lack of consistency, clarity, continuity, and genuine
affirmation of rights. It is evident that the constitutional provisions related to human
richts have been constructed in a manner that allows the state to restrict individual
rights. While the populace is aware of human rights, yet genuine protection remains

elusive within the judicial process.

Keywords: volksgeist, human rights, constitution
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