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Abstract

In this research investigation, the researcher examines concepts,
principles, and related laws as well as their relationships; compares problems
from the exercise of power and control of the exercise of power by government
officials and agencies; and proposes guidelines to improve and amend the laws. In this
qualitative research, the documentary research technique was employed.

The exercise of power of government officials and agencies is considered
administrative actions by the administration in their performance in accordance with
duties to provide public services for public interests with the consideration of the
rights and freedoms of the members of the general public at most. However, the
exercise of such power may cause problems from the exercise of power unlawfully.
Therefore, the exercise of power needs to be controlled in cases members of the
general public or officials or government agencies are inevitably affected from the
exercise of power. This is to guarantee the rights and freedoms of members of the
general public and the officials performing their duties but resulting in damages.

The author has found from this research that there are certain problems
from the exercise of power and control of the exercise of power by government
officials and agencies with related laws in the following manner.

Firstly, problems from the exercise of power and control of the exercise of
power by government officials and agencies in accordance with administrative procedure.

The issue of the definition of “an administrative order” in accordance with
Section 5 of the Administrative Procedure Act, B.E. 2539 (1996) and of “between persons”:
This can cause misunderstanding.

The issue of the definition of “an administrative order” in accordance with
Section 5 of the Administrative Procedure Act, B.E. 2539 (1996) and of “rights and freedoms”:
These definitions do not cover the characteristics of an administrative order that
affect “freedoms”.

The issue of an exception of officials in the administrative consideration in
accordance with Section 13 of the Administrative Procedure Act, B.E. 2539 (1996) in
accompaniment with the Ministerial Regulations Determining Other Cases that
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Officials Cannot Conduct Administrative Consideration, B.E. 2566 (2023): This causes
the problem of partiality in administrative consideration of officials.

The issue of administrative orders that may affect the right of the parties in
accordance with Section 30, Paragraph 1 of the Administrative Procedure Act,
B.E. 2539 (1996): They do not cover the characteristics of an administrative order that
affect “rights and freedom”.

The issue of period of time for an appeal of administrative orders in
accordance with Section 44, Paragraph 1 of the Administrative Procedure Act, B.E. 2539
(1996): The determination of the appellant’s right for an appeal is too short in com-
parison with Section 45, Paragraph 1 providing the period of time for the right in the
consideration of officials longer than that of the appellant and in comparison, with
Section 114, of the Civil Service Act, B.E. 2551 (2008).

The issue of incorrect or incomplete appeal in accordance with Section 44,
Paragraph 2 of the Administrative Procedure Act, B.E. 2539 (1996): The law does not
designate how the official receiving such appeal will further conduct.

Secondly, problems from the exercise of power and control of the exercise
of power by government officials and agencies in accordance with the law on tortious
liability of officials.

The issue of no definition on “intentional or gross negligence”: This is
concerned with the exercise of power in an appointment of those having the
consideration authority that is the investigation committee for tortious liability. This
committee will exercise the power of discretion in the consideration of intentional
or gross negligence. The issue includes the number of having not more than five
committee members and the appointment of officials from that government agency
or from other government agency as appropriate.

The issue of the restriction of right for prosecutions of the injured person with
government agencies or officials in accordance with the Act on Tortious Liability of
Officials, B.E. 2539 (1996) in Section 5, Paragraph 1 and Section 6 in comparison with
Section 7, Paragraph 1.
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The author has the following recommendations. The following laws should be
amended:

1. The Administrative Procedure Act, B.E. 2539 (1996);

2. The Ministerial Regulations Determining Other Cases that Officials Cannot
Conduct Administrative Consideration, B.E. 2566 (2023); and

3. The Act on Tortious Liability of Officials, B.E. 2539 (1996)

Keywords: government officials and agencies, the administrative procedure act
b.e. 2539 (1996), the act on tortious liability of officials, b.e. 2539 (1996)
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