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Abstract

The Arbitration Act B.E. 2545 (2002) lacks explicit stipulations regarding the
criteria for selecting the applicable law concerning arbitration agreements. This
ambiguity raises controversial questions and challenges how the arbitrators interpret
and determine which applicable law applies to the arbitration agreements in
international commerce. The article discusses certain controversial questions regarding
the methods for selecting which applicable law applies to the arbitration agreement
in international commerce as follows: the ambiguity of the legal provisions under the
Arbitration Act B.E. 2545 (2002) and which applicable law is chosen and applied by
the arbitrators to the arbitration agreement in the arbitration process. Furthermore,
by comparing and analyzing legal framework pertaining to the applicable law of
arbitration agreement in Thailand and foreign countries as a guide to amend the
Arbitration Act B.E. 2545 (2002), the article explored foreign arbitration laws, such as

those in England, Singapore, and Switzerland.

Keywords: applicable law, arbitration agreement, international commerce



74 Ui 14 avuii 1

1. Uni

LY

nseyglegainsdunisluidnsssiudeinmmadeniiinanaiuadasle
voaadyy dlainanundnygRveingving’ ddyardeaunsannadtudyayvsedennas
senafuld? wu msfmuangmngldtaduundnyaunnnsiuls Wudu Falauunnsig
Mnma’ garygnenaimuniimssziutefwmlasnszuiumseyglanansiidudedaamils
(Arbitration Clause) Tudgyayman (Main Contract) v3egdayarenavidudyaeugylanainis
(Arbitration Agreement) wgneenaIndavanale® siad wms1 11 uwhanszsedayd
aualana1ns w.a. 2545 laUtyelRly “dyaneunnlannainis” wae “ledmaiouylanainis”

fipnumeegaderiu’ daiidyareugilanainsaveglusuuuuvestedymtudygyman

[ A

visaJudyaeyglanainisuenaenusnemn nguanefednsadudyaiueniulaedasy

g 7]

o v =

LY [ [ . 6 1 '3 =
munanaaduenimavesdya (Separability)® avuldanysalvesdaygymandsliiinanseny

T o
I

MoANaNYIAIvasdy e IlanaIng flu Msndyaymanendulusgldvinlvdya
sy lagansilulunsieiausly
dyreualanainislidfinguuneimuaiuuresdygliniedy adyardenunsannag

MuAIE waenseuIuNITaRgIlanaINsliesmuauUssasrvesdy Inedgduanaunse

ity
]
ﬁmumﬂgwmsJﬁéL%fJ'qﬁuﬁ'Uﬁigagﬁaqﬁgﬂmmm'ﬁ’?umﬂ&hqmﬂﬂgwmaﬁ TFUIAUAUNTIY
Fafimwildaau il é”gusﬁuagjﬁ’ummuﬁmiﬁm@ﬁ'ﬁgmﬁ wsilunsdliigdnyamnasidyan
sy lanainisuenudnatuesnaindwyaymvan ﬁjﬁmmﬂﬁﬂwumﬂgwmamsi?ﬁ’aﬁ’uﬁ’umissé’u
o miludyamanely udludyareunilanainis ddnyainaulilaivuangvune
fisduundyapeyylanaints fieamusaauilunsduiunszuiunseyylanains
(seat of arbitration) Vi desenarelfiAndamilunssuiunseyglanannsld iesainasd

'wszsUaRounlanainis w.e. 2545, 1199 11.

2ptfud Funslonins, madanlunisssiudofinam: n1swsan mslnaindsuaznisuszuan
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*Supreme Court, Kabab-Ji Sal (Lebanon) (Appellant) V Kout Food Group (Kuwait)
(Respondent) [Online], available URL: https://www.supremecourt.uk/cases/uksc-2020-0036.html,
2020 (October, 9).

*The Federal Assembly of the Swiss Confederation, Swiss Private International Law Act
1987, [Online], available URL: https://www.fedlex.admin.ch/eli/cc/1988/1776 1776 1776/en, 1989
(January, 1).

“Law Commission, Review of the Arbitration Act 1996, Final Report and Bill (Law
Com No 413. 2023) (Final Report) [Online], available URL: https://www.lawcom.gov.uk/project/
review-of-the-arbitration-act-1996, 2023 (September, 5).

“Elinor ThomasBarry FletcherJames Carter, The Law Commission’s Review of the
Arbitration Act 1996 - Polishing “a Gold Standard”? [Onlinel, available URL: https://www.
dlapiper.com/en-gb/insights/publications/2022/09/the-law-commissions-review-of-the-arbitration-
act-1996, 2022 (September, 26).
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“Trevor C. Hartley, International Commercial Litigation: Text, Cases and Materials on
Private International Law (UK: Cambridge University Press, 2009), p. 566.

) H. C. Morris, “ Dicey & Morris on the Conflict of Laws,” The Cambridge Law Journal 53, 1
(March 1994): 310-312.

Saan] Foasuuna, “nsdenngraneiiielitsduiudygseninsema,” Msansinenand
UANINVFFTIUAENT 36, 2 (Tquieu 2550): 281.

“Yszans TnTaumdy, AesuIenguaInesENINUsEMALNUNARYARA (NTIMTAIMIUAS:
AN RUNNNINIAESIINAERS, 2566), i1 248.

Ole Lando and Kurt Lipstein, International Encyclopedia of Comparative Law (Mohr:
Tubingen, 1976), p. 13.

syanS Y Taumniy, Seudy, wih 249.

J. H. C. Morris, The Conflict of Laws, 2nd ed. (London: Stevens & Sons Ltd, 1980), p. 256.

Dy5zans YTy, Beadeat, wih 249-250,

“ofls e, Aeduredrdaemsdatuwisnguane, fusias 6 (1sumamues: ddinfufiya,
2560), 11 153-157.
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#Julian D.M Lew, “The law applicable to the form and substance of the arbitration
clause,” Kluwer Law International (1999): 114-145.

“Gary B. Born, International commercial arbitration, 2nd ed. (The Hague: Kluwer
International Law, 2001), p. 108.
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*Hague Principles on Choice of Law in Internation Commercial Contracts, Article 2

“1. A contract is governed by the law chosen by the parties.

2. The parties may choose -

a) the law applicable to the whole contract or to only part of it; and
b) different laws for different parts of the contract.

3. The choice may be made or modified at any time. A choice or modification made after

the contract has been concluded shall not prejudice its formal validity or the rights of third parties.

4. No connection is required between the law chosen and the parties or their transaction.”
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%aﬁmmﬁwﬁmGiaﬂismuﬂWi@umﬂmmmmﬂajﬁaﬂﬂﬂdﬂﬂawmﬂﬁwﬁqﬁuﬁué’mmmé’ﬂ
LmalmﬂﬂmmmmLmﬂmwmﬂgwmaﬁ%mﬂmuLmauﬂimum NUT ngwne
Altsaludnyamdn ﬂgwmaﬂﬂjmﬂ‘uﬂuamummwmimwaumﬂmmmmi LaENVILNeT
Seduliludedyaneuglanainistu Snguszasdlumsdsiulifiunndaty udedslsfan
A ”agapmmiaﬂé’maqLﬁaﬂﬂgwmaﬁﬁﬁqﬁuﬁﬁwmm‘i Tunsdledayanimuanguaneilidsdiy
Tudayeyrvan Lmhﬂmmvmmﬂg‘wmawumﬂiﬂmaammaumﬂmawmﬂumawwm%svmw
Uszina Sifssdivuaaanuilunisdidiunsyuiunsoyanlanainis (seat of arbitration)

nsyvdnyelRounlanainig w.e. 2545, 1ns7 24.

“ACERIS LAW LLC, Laws Applicable to an International Arbitration [Online], available
URL: https://www.acerislaw.com/laws-applicable-to-an-international-arbitration, 2021 (June, 2).

TnszaydyeiRounlanainig w.e. 2545, 1nsT 14.

Plyg Tl yuuie, SoaRy, nth 101,

PnszaydnyeiRounlanainig w.e. 2545, 1ns1 40.

FlagTand yuuie, Soafu, nih 32.

*Supreme Court, Enka Insaat Ve Sanayi A.S. (Respondent) V Ooo Insurance Company
Chubb (Appellant) [Online], available URL: https://www.supremecourt.uk/cases/uksc-2020-0091.
html, 2020 (October, 9).



82 Ui 14 avuii 1

wiilu Tesamzannnguaneilddsiuludyy wandungmnefuandrsainaniuilunis
sifiunszurumseyylanaimauiatiu e lugmsfinsandenngneiivsduliludo
ﬁagmwauaﬁlmmmﬂu%ﬁ’qﬁuﬁw%mmaamaﬂwsﬂuﬂmm'ﬁLmﬂemﬁuiéf Tngluad Kabab-
Ji SAL (Lebanon) v Kout Food Group (Kuwait) ([2020] EWCA Civ 6) Fofinmusniiinan
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Jadungmnerdasa (French law) Ssmendanndddnn HAanszuiunisgouu nanfe
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Court) szmamimﬂgLaﬁmimﬂummm%ﬁmmmﬂan lngenafniAnaudn witnaghifivteriun
Liaqﬂg‘vimEwﬂfumﬂUﬂuammaumﬂmmmi uAtnsfvuanguanedliisfuiudyaman
F9fD NUENESINgY Ay nguInedingulniundsduliiutennateylanainis uae
NATUIDIANNANYTUVRIF Y19 WA bUNNGUAUAIA)N1MTRAIALASITUGIAAUDS
Usemerasa (the Cour de Cassation) LLazmaqﬂﬁiajmm‘UizLMﬂN%’QLﬁa (The Cour d’Appel)
ansnladafinineluriueafeaiuig ﬂiﬂiﬁ@'é’m@ﬂﬂé’ﬁmumLéaaﬂgwmwaﬁi%’ﬁ’qﬁuﬁ’u
dynreyalanains gmnefazthunlivsduiudyaneyaylanainisisioddngmngn
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ANALIUTENABING Y LLaumaﬁmM’%amaaﬁﬁﬁmmamawiummJ%"qmaiﬁﬁﬁwﬁwmm
m%aﬂl,ﬂm%mil,aaﬂﬂg%u’lEW]I“U“UW]UﬂUﬂEUfU']E]UEU’]IG]GImﬂ’]iWLLmﬂmﬂﬂ‘u
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Fasulunsseiudefinnliludyamdnety dedldnelifndefinsanisymEosnsiden

*Légifrance, Court of Cassation, Civil, Civil Chamber 1, September 28, 2022, 21-11.846
[Online], available URL: https://www.legifrance.gouv.fr/juri/id/JURITEXT000046357155, 2022 (September, 28).
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“nsynsghoTay, “mswisminnenssinsviudietuindounsiiiunts mevdessmelne
Wdumndniivszyungaienindionguinessninesemea ununafyang,” 22 §AN 2566.

“ungeamus SRl wavweRouus wdvg, “JamnisldngunesnsUsemalumalve,”
9adf 12, 4 (n5ngAu - FamAw 2558): 84-85.

“Anuzllfnans U Ing1dusTIumans, auasza1AyINTUNNINIUIY Some Legislative
Proposals on the Thai Conflict of Laws Act, B.E. 2481 : Comparative and International
Perspectives [Online], available URL: https://www.law.tu.ac.th/seminar-summary-some-legislative-

proposals-on-the-thai-conflict-of-laws-act-b-e-2481, 2564 (qumﬁ'ué, 3).
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o/ a 4

4.1 aysaya1uIwasA A.A. 1958 (New York Convention)

v v

a o 1

Lﬁawmimwauazgfgmﬁwmsaaﬁuﬁuﬁa LLazmﬂ%’ﬁ’qé’uﬁw%wwawﬂm@mm'ﬁ
fi1eUsEna A.A. 1958 (Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1958) visenanalaegadn audyaitieesn .. 1958 (New York Convention)
wu SunineRdadninasinisiansannguneliduivdyarewylanainislung
widvdsgniassmalunsdiigdyglildidonnguuneliveduiudyyroyglanainig
wiliegnsdmau wanidudiu Tneusinglu Article 5(1)@)" nanfte nguanefilddeduundya
oy lanains léun (1) npmnediddyaden vie (2) e1afieldindenngruneiiu wie
(3) mnldlamvuanguaneysewelaly wagldoramanuvesddyaila nguaneglidaduun
é’fyjiyﬂ@gfyﬂ@@gmmmLﬁuﬂgmmstuawsszﬁﬁ’]ﬁ’]%ﬁumﬁ?u” wipgslsinny Uszmenid
Tueydayaieasa a.e. 1958 vUszwmAnd s nannsmuuntyald Article 5(1)a)
sananultsduivdygreualanainsauell JerailiAnanuuensie wazauliviuey
Tumdnnindenngrunelddsfuundyaroug lanainisluszninssemanAeydya

Thwesa a.e. 1958 1%

“Section 5(1)(a) of New York Convention states that “1. Recognition and enforcement
of the award may be refused, at the request of the party against whom it is invoked, only if that
party furnishes to the competent authority where the recognition and enforcement is sought,
proof that: (a) The parties to the agreement referred to in article Il were, under the law applicable
to them, under some incapacity, or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of the country where the
award was made;” Available URL: https://www.newyorkconvention.org/english.

“Maxi Scherer and Ole Jensen, “Towards a Harmonized Theory of the Law Governing the
Arbitration Agreement,” Indian Journal of Arbitration Law 2021 10, 1 (October 2021): 4.

“sfuty gassamnd, “ngruneflitiduunda ey lanannisma w.5.u. sy lananns ne. 2545
1A 14,” MIANINHRUY AMLNRAERNS wﬁwmé’&lquaswmﬁ 9, 17 (Un51A% - AU 2559): 10.
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4.2 nYVINYAIATEIUAUA

IINNIIANYINYMUEBUYILANAINITTENINUTENATRIUTTINAGIA DT WAL
(Swiss Private International Law Act %38 PILA) wui1 Article 178(2)" laUgygiRtsnnueu
shenguinevesdayaeuanlanainis meld (1) nguanefigdyaiden wie (2) ngvane
FAldSeruiuidomansydrfyvostofinm wie (3) nuanedldisduiudyyvdn vie
(4) ngraneveslsemeaiaweswaus nanAe dyareunlanainisazinalidsdulagauysal
mndayapeyalanmmsiuseudienguaneniglivildudnguuneding1ai® uoglsfin
yngdnalildidenngmneilitiduiudygreugilagainislumemndudseninaszine
¥ uagynnnguanefiszyluundyd® Article 178(2) tesudungruneuansaiu
oAy dymidasinsundely fo ruzeuglanainissfinsannguaneleanliiisdy
fudyaneualanainsiunanalsdseninalseme

definnsandelulu Article 187(2)% uvis Swiss Private International Law Act

< v U

Faduundgaaneiunisdennguunenlitsfuiunmsssuteinm undgaadananmmuali

]

AnzauglanaIN1sisudennguuefiidisruLnnsseivdeinimdungmuneiianig

Ea] q
14 a

Wetesiutefinimnuniign (most closely connected) usiagnelsif uddrundiyal@ Article

LYY

187(2) fananagldliuniyaAnisiasunidenngruuneilitaduivdyaeyglanains
Tumendlvdszninasemaniniy uivnniaaniieuidssundgygAfinaiiiofiansanm
npmneflidsdusudyaneynlanaimaudatu Jyminedosiansandel Ao nguaneid
aaAtostudyaeuglanamanniiantufengmnevesssmele fennfinnsanis
dnwairreanszurunsoyalagaints ngusneiimuistesiudynoyglagainis
wnflgaiiy deudungmneuisssmadivindidonn (Law of the seat) uusaziindng

nydaliiulan Snguunedulanianufesdosivdygyireuglanainisuinniingmneg

“Article 178(2) of the Swiss Law on Private International Law states that “an arbitration
agreement is valid if it conforms either to the law chosen by the parties, to the law governing the
subject-matter of the dispute, in particular the law governing the main contract, or to Swiss law.”

“Pierre A Karrer, “The Law Appliceble to the Arbitration Agreemant, ” Singapore Academy
of Law Journal 26 (2014): 858.

“Article 187(1) of the Swiss Law on Private International Law states that “The arbitral
tribunal shall rule according to the law chosen by the parties or, in the absence of such choice,

according to the law with which the action is most closely connected.”
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whsszmaiivhainn® tnedeasuiul Sanuaenardosiumssivasnssuiumsayglagans
seiUssmalulssmaaiawesuauddntonils nanfe Iuﬂsﬂﬁﬁjﬁm@wlﬂﬁﬁaﬂﬂgwmEJ
Msduiudyaeuglanainslumandudseninssemaoly augoyglanainis
faflansundennguunedlddeiuivdyareyailanainisiunguunsuialssinad
Fedun vseRreUstnAdlawe Suaus®

ot Jeeananilegazulain nelduntya Article 178(2) uag 187(1) Ui
Swiss Private International Law Act nnunefilidsfusudyarougnlananisgomduly
muﬁﬁjé’ﬁyﬁgﬂﬁlﬁaﬂl”imwé’ﬂﬁasmaqmmamLa]mmﬁuaq@jé’ﬁyﬁm (the principle of party
autonomy) LLﬁiuﬂiaﬁﬁ@jﬁigzyﬂﬂé’Lﬁaﬂﬂg‘mmaﬁiﬁﬁqﬁuﬁué’igﬁywmgﬁgﬂmmmﬁLaﬂ”iﬁ?u
ﬂg]*wmaﬁasﬁmﬂ%ﬁ’ﬁuﬁ’ué’@m@g@ﬂmmn15 sJamfﬂuﬂgmmmmmﬁzmﬁﬁﬁwﬁw%m@”
LLﬁdﬂﬂgmmaaumﬂmmmﬁwdwmzL‘Vlmaqﬂismm’iavna%uawﬁﬁgmzlﬁlﬁﬁwﬁ@ajﬁ
favidninasilunsiinnsanidennguneilitsduivdygreuyilanainsietiogadaio
1NN LLm'ﬁﬁwﬁ’ﬁgaﬁﬁﬂénﬁmgwm8‘1’7iLﬁ'm%qﬁué’zgzywmgaﬂmmms duazdunsou
Tumsfinnsanidenngmneildtsduivdyanouglanainisvesauzoyglanainisldneld

4.3 NYVNYIINYY
ilofAnwINguingIMIgaynaINITYeIUsEnAsIngy (Arbitration Act 1996)”

wa

LilafiundyefAtananinaeilunisiiansandenngruienldderuundyaiauygilanainis

ity
lunsainadey

abiladennguunenlddaduundyarayailanainisienltd vininisidededunn

&

VBIAULDYNLARAINTT BaZATNNINEIVBIANAYBIUTENASIN BT IUVAUARLNSNNTS
Fennpuaneliteduundaynnougilanainsiunndiusenly suneliAaaudndu
uazanilidpiauvesngmnsouglanainisiesin dwnngliifulddaeuluad Enka Insaat
Ve Sanayi AS v Chubb Insurance Company [2020] @jﬂizﬁﬁmumamumumiﬁwLﬁuﬂizmums
ounlanans fe esaouneu avsverandng wildlFimuangunedlitafuiudyaymvan
(Law of the main contract) wagnganeldtsduLndyaeunyilanainis (Law of the

*Pierre A Karrer, op.cit., pp.860-861.

*Pierre A Karrer, op.cit., p.849.

*’Pierre A Karrer, op.cit., p.861.

»UK Parliament, The Arbitration Act 1996 [Online], available URL: https://www.legislation.
gov.uk/ukpga/1996/23/contents, 1996 (June, 12).
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arbitration agreement) 10117 usiogslsnd gnsdilaszyunguunenldddunndadayayn
vlsensludygmdn Fasen ansdildnnasin nguanenldlsduundyavan fie nguuesade
(Russian Law) usiginsaiffaidaiinmseninaiudy nguanenlddsduundayaounlnnainis
AenguungvasUsznela USEM Enka Jslaflondumfidugmaguiasemedingy (the High
Court) wovaliujuRnudyaioualanainis ware1ein ngvanenlddeaduwndeyay
1 2 Aa o o dy = @A (2 .
auglanainisgeudulunuaniuinnyinfdun Fnfe nguunesinge (English Law)
wAluMaNauiy U3EM Chubb Tawdsin nguunedlddsduundgyaougilagainisgeuduy
ngvuneRedtuiudyyran 3affe nguuiesaly lneseunmagwislssmadingule
fmnweniledagitadein Swnalunisiansandnguunenlidefuundyyisyailanainis
agluvaungunIvesradade lldmauridingy
Ansallaanssalmimnnuludimagnssaluiassmneding (the Court of Appeal)
Inediditaded Tunsaindnsallalavinadenngrunenldsfuundayarouglagainisienty
lnadnuds (express choice) nuanefldiaduundayaoualanainisseudulunuaniud
Ao o & = 2 o v & Ad o o & = 1 a v Y
MiAwn Fanme ngraneveslsemasingy sulumuanuniidduedensallaaent
Inefiorndumnuilaetevesgnsdl (mplied choice) usagndlsfinu majniuusenea
89n9w (the Supreme Court) lodinaasUrasAfinnuuiediueagnssal Ao nguue
g Yo W 1o 3 Aa o o dy = @
nlddsruwndyaoualanainsilulumuaniunniegein dahfe ngruneveslssmna

aa

danqw waRItadevaseagnilinuwanstaliainaiagnssal® lngAmagn1inamania
Tunsalfigdyanlaladenngruenldafuivdyyrouglanainisliilaedaudmse

e

lngUTeny AaeAaIiaNTuNINdaIaunlenaIns wazdyyvan Tunsainddayen

Iadennguunenlitsduivdyaymanll Taeludndeingrnefiddyandondinanlideduiu
deyereunilanainisme wivinansalldlmdenngrunenlddaduivdyaymanlimetu
(Gauluaf Enka v Chubb) madziiansandn nguinendanulnddauniiganiudya

auglanamspenguingla Fedlvnaingraneuisaauimiddvenadygladenientd

**The Supreme Court, Press Summary: Enka Insaat Ve Sanayi AS (Respondent) v OO0
Insurance Company Chubb (Appellant) [2020] UKSC 38, 9 October 2020.

*Slaughter and May, Enka V Chubb: What Is the Governing Law of an Arbitration Agreement?
[Online], available URL: https://my.slaughterandmay.com/insights/client-publications/enka-v-chubb-
what-is-the-governing-law-of-an-arbitration-agreement#:~:text=In%20Enka%20v%20

Chubb%2C%20the,not%20made%20an%20express%20choice, 2020 (October, 23).
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auglanansdadunszuiunsddgluafoygilanainis® Jwieddngrunedinandadu
fudyay1oulnnainig

INAANINYIVBIAR Enka v Chubb fanand Augnssun1suisungmungves
Uszinadange (the Law Commission of England and Wales) ié’TLauaLLmﬁmﬁ%UﬁgUﬂgwma
U INNAINTTVDIUTEIMASINGY (Arbitration Act 1996) Tivangusenis laeiinisuily
uLAnun Sy g@iferfundninusinisdennguunedlideiuiudyyeyglanainis
Tifienudmauinndedn’ Taeidlotuil 21 ngadnieu 2566 AngnssunsUfsungraneves
Ussmadanguldlauomenutugaing (final report) Wileviauadngiunounisfianson
Uﬁgﬂﬂawma%ﬁ]wﬁué’qmagﬂuﬂismumi%’jumumiﬁmimwm%’gammeizmﬂé’mqw
Tushsundayefi (Draft Arbitration Bill) fitieuslneanznssumsUfsungmnevesssmassngy
s aundydfifsrfundninasinisidennguuieilddeduiudyyieyylanainis

v
ad 1w

b “unsalnddauanliladennguunenlidsfuivdyaisuglanainis uiadayylaiden

T o

[~

[ Y] [

nuuneilddsruiudygymanield inguuneilddsruivdygieuylanainisidungmuney

du'vuuuuwwu ] o, aa 1o MY Ag YU U o o
Wendunlddsruivdyannan uwinnidunsaifgdyalalaidennguunenlitduiudyn

auglanainis wazdygmdnienld Tinguunedlddsruiudyaougilanainisiduluny
Aa o

al

NOUUEWIAADUNTYINATYIR ”*° Tnsaraduiiugiulain s1aundygiAninadnuiain
0 Aaa U L3 | L a ! U a 59
ATladvesmagnssaluiasEmAIngw asAagnuiilssmadingyluaf Enka v Chubb

*Mihaela Maravela, Enka v Chubb Revisited: The Choice of Governing Law of the Contract
and the Law of the Arbitration Agreement [Online], available URL: https://arbitrationblog.
kluwerarbitration.com/2020/10/11/enka-v-chubb-revisited-the-choice-of-governing-law-of-the-
contract-and-the-law-of-the-arbitration-agreement, 2020 (October, 11).

*'Law Commission, “Review of the Arbitration Act 1996: Summary of Final Report,” pp. 18-19.

*Final Report, paragraph 12.78 “[tlhe law applicable to an arbitration agreement is—

(1) the law that the parties expressly agree applies to the arbitration agreement; or

(2) where no such agreement is made, the law of the seat of the arbitration in question.”

PACERIS LAW LLC, Reform of the 1996 English Arbitration Act [Online], available URL:
https://www.acerislaw.com/reform-of-the-1996-english-arbitration-act, 2023 (October, 29).
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4.4 nouanednlus

lefnnguaneindeeyylananisuessemadalus wui ngmngeyalagaims
32INUIZATDIUTEMARIALUS (The International Arbitration Act 1994 %30 IAA)®
Lildflundydatmdninusilunisfinnsandenngunedilideduundnygyrouailagainig
iuﬂiﬁﬁﬁﬁm@ﬂiﬂlﬁLﬁaﬂﬂgwmaﬁwﬁaﬁuLLﬁé’@@ﬂ@gﬁpﬂIﬂ@ﬁﬂﬂﬁL@ﬂﬁ 99 DINAITAN
Mndfnyvesmasuiuiuvesnguinglussuuasuyeuas’ (Common Law) lngussine
asnlusfindfienaldidadefsnsfinnsandennguuedldtsfuundyneualanainis
lAluAR FirstLink Investments Corp Ltd v GT Payment Pte Ltd and others [2014]
SGHCR 12 TnsmausisUszimadealuiarsanin ngunelitaduiudyaeyailagainis
LﬁuﬂawmaLLmamuﬁﬁﬁﬁﬁﬁmﬂ (Law of the seat)” Lﬁaamﬂwﬁﬂﬁmmﬂaumwimaaﬂﬂﬁi
fnaauysaineldngmnowisaoniifivhadein seudssaliannsadaduiiunnels
nuaneuldsely

lupf BCY v BCZ [2017] 3 SLR 357; BNA v BNB and another [2020] 1 SLR 456%
aauisUszimadsalufliadedendninasinisinnsundenngmunedlddaduiudnym
ouglanainiseandudumeu 3 iy viendninasifiFendn “BCY 3-stage test” latluaf
BCY v BCZ [2017] 3 SLR 357 iAindafinivni é’igiy’]%ama (A Sale and Purchase Agreement)
Antu wasdinannituseningnadivielal U3 BCZ Seudiauadofinmoynylonains
AONONITAIUIUITIA (International Chamber of Commerce %39 ICC) Tutszinadsnlus
wiu3En BCY laugenunaveseuqilasainisinlifidnualumsiiansanuasailiunssuinuns
Uy IlnRaINIT> Lﬁ@\‘]‘\]’]ﬂﬁlﬁyjiyl’]%@%’mgﬂlﬁlﬁﬁﬂ’]imuqm"ﬁ’]@)ﬂﬁl‘LJS&;’M’jN@:ﬂiiﬁ dyan

®Singapore Statutes Online, International Arbitration Act 1994 [Online], available URL:
https://sso.agc.gov.sg/Act/IAA1994, 1995 (January, 27).

“'The Singapore High Court, FirstLink Investments Corp Ltd v GT Payment Pte Ltd and
others [2014] SGHCR 12, 19 June 2014.

*’Herbert Smith Freehills LLP, Going South .... Singapore High Court Diverges from
English Court’s Position on Governing Law of the Arbitration Agreement [Online], available
URL: https://hsfnotes.com/arbitration/2014/07/03/going-south-singapore-high-court-diverges-from-
english-courts-position-on-governing-law-of-the-arbitration-agreement, 2014 (July, 3).

®Supreme Court of Singapore, BCY v BCZ [2016] SGHC 249, 9 November 2016.

“undayelnnng 103) wissgiaaiioualanainisseninasema (the Interational Arbitration
Act) (Cap 143A, 2002 Revision Edition).
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oy lanansidhiinagnituszningndisng sudwmalrignsdlliausaduaustdofinim
AENONITAUIUIIALG uapenelsia @jﬂiaﬂumﬁﬁlﬂé’ﬁmumgwm817i1%’ﬁ'ﬂﬁuﬁué’igigfl
oyglamanmisienld eyglanainisisdesiansannouinnginevessemalaiialitedu
fudyneygilanainisiiefiansuinnuveufengunsvesdyyreyglnnainis
sewinnguinedsiigeda (Laws of New York State) Guiunguunslifsfuiudnaman
siSonguaneselu$ (Singapore Law) Fufiunguuneuvisanudifivindriienn Tnsanzeunlnganis
firsanwiui nguunglddsduiudygrounilanainis fie nguunessiiieesa waziviui
fyaneugilanainiafntu waedegniussrigdyaudinmeldngrnessieesaud

sewitn BCY ldfesmaifinaousdnaoyylanansderatuduassalys
(Singapore High Court) lngdne3n anzaygylanain1skifisunalunmsiansanafeuglanainis
Lﬁaamﬂlﬂﬁﬁﬁg@qﬁiﬁé’wma@jéf’fgfg’]szi’u%ﬂwmm"n,mszmuﬂwaaﬂgfmimmmimaﬁléf
nvanedsalussulungmneuisaniiiivindinald matuduvesdsalusialivinind
mMsfasanngneiagisnlidsiuiudyanoyglagains asddlilddmunngvsne
suiudyaneuglaganiseli® fed

o
[ [

Fupouusn vngnsdildidennguruneilitsfuiudygroyalanainisienld
08193 (express choice) Ui T dulumuemunvesgnsdl

Fumoudl 2 mingnsdllilaidenngranelideiududygreyglagainmisienld
DYNTALA Lmaﬂsaﬂ,mLaaﬂﬂg‘wmaw%mﬂmuafgfgmammb ﬂgumﬁ’[,%’ﬁ’qﬁuﬁ’ué’fgzm
sy lagainiseradungumneideaiunguaneilisduivdygivan Tnefoinduenun

Inetfuvasensel (implied choice)”

®Herbert Smith Freehills LLP, The Law of the Arbitration Agreement - Which Law Applies
and Why Does It Matter? [Online], available URL: https://hsfnotes.com/arbitration/2012/05/18/
the-law-of-the-arbitration-agreement-which-law-applies-and-why-does-it-matter, 2012 (May, 18).

*White & Case LLP, Determining arbitrability of disputes in Singapore: the “composite”
approach [Online], available URL: https://www.whitecase.com/insight-alert/determining-arbitrability-
disputes-singapore-composite-approach, 2023 (February, 22).
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fumoudi 3 wilunsdifilionfiansanmuiaestuneutreduld ssfinnsaunan
ngvsnefiiineilndda uasuinseiantudaygyieunlnnains (the closest and most real
connection) sdrulugjinasdunguneuisUszmedividnduin (Law of the seat)”

1NN BCY 3-stage test 119AU ARgNssalwitUsemadenlUslanTaun
wamud ansallaildidennguinglidefuiudyarounilanainisegnatnuds udensaila
donnpynelitafuiudagmdnienly magrssaiuvissemedeelusSeduivgmui gnsdl
Tansedeudianulvdnymdn uardyeunlanainisegneldssuungraneifiet
nanme nmuelideRuivdygmdn wasdey wauﬁuﬂmmmmiaauLUuﬂgmmammﬂu W91
ﬁ?ﬂ@:ﬂiﬂjﬂigaﬂ?ﬂﬁﬂgﬁu’lSm%ﬁﬂﬁUﬂUé{J ymdn wardyaoyglanmmstudunguane

o

Ly o

fumnsneiu dnsdifidensesszyngmnelidsiuiudyaeyglamanmslifunsiemnszuas

T o

(Y

wanARfunguruneldliduiudyandnuas windygreyailanainsesiindnaudu

T o

lonnALENoenINdeya MRl AnL® faifu AAgNEIlWeUsEmMARIA LU TR ANNINY)
Tinguanesgiieasa (Laws of New York State) Wunguuneldvsduiudyaouailanainis
wuReriuidvnvesoynlanainis

LLﬁ'i'mg‘mmEJ?mﬂIU%avlulé’ﬁum igﬁfjmwaﬂLﬂmsmmﬁwmim’mgﬁmsm

o Q‘dl

]
Todaduiudygeygilanainislunsaifigdyglaildidennguuisilddeduiudyan
sy lananIseliogednauiny wiognlsia Usewadanlsidussuungrineneuteuss’

9
1

wuRefuUssneingy Jsrfinnwussinguresmateunduiiniveangmng Wemining
YoeAmaLeUsemAdenlds AR BCY v BCZ [2017] 3 SLR 357 dUsngiavaninasdinishiansa

denngunenliUsduiuduyaouglanainisuds dgendeidundninasidifglunisiiansan
nuanelitsduiudyareyailagainisegraduddiutuneusely

*Herbert Smith Freehills LLP, Singapore Court of Appeal Confirms That the Parties’
Intention to Arbitrate Should Not Be Given Effect “at All Costs” [Online], available URL: https://
www.herbertsmithfreehills.com/notes/arbitration/2020-01/singapore-court-of-appeal-confirms-
that-the-parties-intention-to-arbitrate-should-not-be-given-effect-at-all-costs, 2020 (January, 17).

®Herbert Smith Freehills LLP, Applicable law of arbitration agreements: Singapore
revisits the English case of Sulamérica [Online], available URL: https://www.herbertsmithfreehills.
com/notes/arbitration/2016-11/applicable-law-of-arbitration-agreements-singapore-revisits-the-

english-case-of-sulamerica, 2016 (November, 17).
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Ay laildimunelit Waseunquiangranedliteduiudyayeyglanainisia
uivdninausinisiansandenngmnedlitsdufunsssiutefinmnglduntydfumnm 34
nduliiflaudaou uazwiuey esmnuntyddsnanisnanareyglagainisluns
Tﬁff@aaﬂﬁammﬁmmﬁuammﬁgﬁu

dofimsaunisuisudungraneainmesuaud wuir fundydingrunefdunseu
Tumiﬁf\mmLﬁaﬂﬂg‘mmsﬁi%ﬂ’ﬁuﬁué’zyﬁy’]ayiyﬂimmmﬂumaﬁﬁ@jé’mmlﬂé’mﬂm
Fennpmneilivsduiudyanounlagainsionli® wasilefasanisuiisuiungrne
dangy wasnguunednlus wiinnguinedingy wasnguuedsalusaglilaliundyafngmuney
ffmauiosndussuungmneeeimeuasd (Common Law) wiegnslsfia Uszinasanguy
IFiuunAnazuilunguuiseyglanainislulssifulgmiFesnisfinsaingruneild
Haduivdyarewnlanainis dWeandayvesidlunsfianuingmneleailéisiuiu
Todaanouylanainis” S éTqa@mmﬁné"mmﬁﬂﬁ??mmaqmgzgﬂmmmi WaZATNNING
vosmalunmitadenguneilidwuiutedyyeyglanainis venand Usemadealus
I@fidfinnwussiagiuvesaadmdninaeinisidennguuieilddedusudygn
aqzyﬂmmmiasi’mLﬁuﬁwﬁu%umau“ wszaziy Aideuiadiuiasimdninasiiunisfinnsan
Fonngrnelidsiuiudyanouyglagainisveangnessussmanuiuldlunguane
oualanansvessemalneld Faidouazlsiiauonuidnlunsudludfisduvdninosi
msdennguneilitsduivdyaroyylanamslunseiygfounilanainis wa. 2545
moly

“Usavinte 4.2.
“Nsngviate 4.3.
"Usagviate 4.4.
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dwiuussiiuil Asiazdesfinnsansold fo msfvuandninasinisiarsaniden
ﬂgmmaﬁﬁﬁ’aﬁuLLfié’zgsg']auzg’ﬂmmmﬂuww'swﬁ'ayﬁﬂﬁaﬁ%igﬂma'}mi W.A. 2545
Voghstniau wasiuoutu andumsiuuandninasifimes wasueuiuluniol e
undyalAnnng 34 wiansesvdaysiieualanainis wa. 2550 laldalenalvieunylanainis
T¥nasfdalunisinnunsdiafimmiléimuaienguuiefiazimldtsiuiutefinm
Hpedasy FsiTouiiuin mnivusndninasinisiiansandenngvunsldtudyan
suglaganslunmendudssrisssmadumanmyegiaiudfutuney wasainu
douvzifunisanduneuresamreygilanainislunisiinnsannguuneldfudyyn
syglanainisas Taefinureyglanainsanunsafiansanmuvdninasinng et
sufunsUszndanailunsinnsanussiuBesnguneilidsduivdyanoualanainis
definuzoyglanainisaglddniunssuiuniseyglanainissududenudnuriand
uazvedvasely et dlsia msiindninasinnsfiansaundonnguuneilddeduly
wizswlygRouglanainis we. 2545 Alildvunennnuin augeugilanainisasuindasy
Tunslinaefifausodnsln anreuglanansdinsdisrunslunsiiasanngruneilidei
fudyreuglanain1saungranelansiy

sziiulein mnUssmalneiuntygAtmaninasinndenngvanedilitduiu
Founeualanainshilunsesdnyafeunlanainis we. 2545 Legadaau douinad
senszuruMIsyalanaN TN waLde uilssiiuiiaasiansandeld Ae Usanalneas
fvuamdninasinsiiansanidennguneldteduiudyyroyalagainislumemnded
serinUssinalunseswlydfounlagainis w.a. 2545 aels

AEN319158 Maxi Scherer wag Ole Jensen tvinN1sdsIanannauainIsLaen
ngmnelitaduiudyareygyilanainislunsdfiadyyilildmnandonn gruneildtadiy
fudya1eu lnnaIN1svesIuIUsEmMANdY 80 Useina™ FausarUsemaiindninailunis
ﬂmsmflLﬁaﬂﬂ;]mnﬂﬁi%ﬁqﬁuﬁuﬁﬁyzgﬂauﬁgﬂmmmiﬁLmﬂﬁmﬁu 1PEFERs19158 Maxi
Scherer uag Ole Jensen lfutsnudnunizvesvdninasinsfiansanidenngrane il

fudyareuglanainig Awelull

”Maxi Scherer and Ole Jensen, op. cit., p. 2.
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Usgimanuinaninaeinsiiansangrunenisdafuiudygyiounylanainis

@ 4

U a

ndayeyman lown Ussineeaanis uauian dudy waseesiiu” lagdulivgudl mnegdaan

]

[y

Iaaennguanenlgdaduiudygyman (Main Contract) Wlaadaudanan nguunenlddenu
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"Supreme Court of India, National Thermal Power Corp. v. Singer Company and Ors, 7 May 1992.

"Maxi Scherer and Ole Jensen, op. cit., p. 8.

*Aaron Yoong, Of Principle, Practicality, and Precedents: The Presumption of the
Arbitration Agreement’s Governing Law [Online], available URL: https://papers.ssrn.com/sol3/
papers.cfm?abstract id=4679611, 2023 (December, 30).
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""Maxi Scherer and Ole Jensen, op. cit., p. 9.

Enka, [2020] UKSC 38, paragraph 53(iv).

“Enka, [2020] UKSC 38, paragraph 118.

®Enka, [2020] UKSC 38, paragraph 286 (Lord Sales), paragraph 257(iii), 260 (Lord Burrows
concurring).

8'Enka, [2020] UKSC 38, paragraph 118-123 (Inge130sad Sulamerica, [2012] EWCA Civ. 638;
C v. D [2007] EWCA Civ. 1282 (Eng.)).
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®paris Court of Appeal, Arcelor International Export v. Sidermetal SRL, ICC Case No. 10365/
AER/ACS, 1 March 1999.

#“By virtue of a substantive principle of international arbitration law, an arbitration clause
is legally independent from the main contract in which it is contained, directly or by reference,
and its existence and effectiveness are assessed, within the limits of the mandatory rules of
French law and international public policy, by reference to the common intentions of the parties,
without the need to refer to a national law.”

¥France Court of Cassation, Municipalité de Khoms el Mergeb v. Sociéeté Dalico, 20
December 1993.

®The Supreme Court of Mauritius, Cruz City 1 Mauritius Holdings vs Unitech Limited &
Anor, 28 March 2014.

*OHADA, Uniform Act on Arbitration, 23 November 2017; Ingusinglu Article 4 Unyelidn
“The arbitration agreement shall be independent of the main contract. Its validity shall not be
affected by the nullity of the contract, and it shall be interpreted in accordance with the common
intention of the parties, without necessarily referring to national law.”
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“Article 10:166 BW (Netherland); Arbitration Act Article 9(6) (R.D. Ley 60/2003) (Spain);
Portuguese Voluntary Arbitration Law Article 51 (2011) (Portuguese).

*Daniel Girsberger and Nathalie Voser, International Arbitration: Comparative and
Swiss Perspectives, 3rd ed. (Germany: Nomos Verlagsgesellschaft Mbh & Co, 2016), p. 356.

®Maxi Scherer and Ole Jensen, op. cit., p. 4.
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