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Abstract

The termination of an administrative contract by a private party in Thailand
has adopted the concept of the provisions in the administrative contract that the
administrative party must have privileges over the private party in France, by giving the
administrative party the power to terminate the administrative contract unilaterally,
which is considered an exclusive power that is superior to the private party because
the administration acts for the public benefit. However, in France, not only does
the administrative party have the right to terminate the administrative contract
unilaterally, but also allows the private party to terminate the administrative contract
by requesting the Administrative Court to terminate the administrative contract.
Therefore, a problem has arisen in Thailand that when the concept of allowing the
private party to request the court to terminate the administrative contract of France
has not been fully adopted, when the private party wishes to exercise the right
of the court to terminate the administrative contract, it cannot do so. Public law
scholars have different opinions. As for Thai public law scholars who have adopted
the concept from France, they have adopted the concept that the privilege of the
administrative party to terminate the administrative contract unilaterally, but the
private party cannot terminate the administrative contract. Meanwhile, Thai public
law scholars who have adopted the concept from the Federal Republic of Germany
also believe that private parties to a contract can terminate an administrative contract.
However, most of the decisions of the Thai Administrative Court still hold the view
that it is not possible to impose a compulsory order on private parties to terminate
an administrative contract.

To find a solution to this problem, the author has conducted a study on the
termination of administrative contracts by private parties in France and the Federal
Republic of Germany. The study found that the legal system of France allows private
parties to terminate administrative contracts by requesting the court. In the legal
system of the Federal Republic of Germany, private parties can terminate administrative
contracts according to the principle of civil independence. The law of the Federal

Republic of Germany also allows private parties to terminate administrative contracts.
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The author would like to suggest both concepts and approaches to terminate
administrative contracts for private contracting parties, divided into two phases. In the
short term, the concepts of France and the Federal Republic of Germany should be
applied in terms of principles and concepts to the Administrative Court in Thailand’s
consideration of allowing private contracting parties to terminate administrative
contracts. In the long term, the author proposes drafting an Administrative Contract
Act by applying the legal provisions of France and the Federal Republic of Germany
to make it suitable for the Thai legal system.

Keywords: administrative contract, termination of an administrative contract,

private contracting party
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#§ 60 Adjustment and termination in special cases

(1) If the circumstances which were decisive for the determination of the content of
the contract have changed so significantly since the conclusion of the contract that one of
the contracting parties cannot reasonably be expected to adhere to the original contractual
arrangement, that contracting party may demand that the content of the contract be adapted
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(2) Termination must be in writing unless another form is prescribed by law. It must contain reasons.
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