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Abstract

This academic article examines the capacity of persons with disabilities to
serve as witnesses to wills, using a doctrinal analysis based on the Thai Civil and
Commercial Code, the Convention on the Rights of Persons with Disabilities (2006), as
well as relevant case law and foreign legislation. Section 1670 of the Thai Civil and
Commercial Code continues to prohibit individuals who are deaf, speech-impaired,
or blind in both eyes from acting as witnesses to a will, on the ground that such
disabilities restrict their ability to perceive and verify the validity of the testamentary
act. This reasoning reflects a medical model of disability that emphasizes personal
impairments, rather than recognizing the equal legal capacity of persons with disabilities
as mandated by the Convention on the Rights of Persons with Disabilities 2006. A
comparative study reveals that, while English law still imposes certain restrictions, it
recognizes the possibility of persons with disabilities serving as witnesses if they are
capable of understanding and being aware of the testamentary act. Japanese law, in
contrast, explicitly affirms the rights of persons with disabilities and provides appropriate
support measures, such as sign language interpretation. The analysis concludes that
Thailand should amend Section 1670 by abolishing disability-based disqualifications
and adopting a standard that focuses on a witness’s awareness and comprehension
of the act, coupled with the provision of reasonable accommodations. Such reform
would align Thai law with international obligations and ensure the genuine protection

of the rights of persons with disabilities.

Keywords: persons with disabilities, testament, capacity
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“The right to equal recognition before the law is concerned with legal
personality — the ability to bear rights and duties under law, and legal
capacity— whether and how one can exercise, claim, or defend those rights,
and the assumption of legal liability.”

by Lucy Series and Anna Nilsson

1. UNUI

welufitnssy (attesting witness) folsnluanseddaussnmilwesidunssy 9
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anauUTazvsoll mﬂmemwuaﬁwsnuiuwuaﬂismmmismaﬂgwmmmmmwmﬁuauu
LLmﬂmaaaﬂl‘U Imwmuwi “WiagdudFuiiu’ diiidenssuldasaneiiedelluftunssy
Wik visenamsnienile wenuazvhmthinduiiusesnsasaneiietevesiiniitdonssutiues
IneUsEUIANAMUEUNLAZININYE 11957 1670 lmmwummauummaaﬂwmmaqmmaq
wenulunsyiatenssulin Uﬂﬂammalﬂuﬁ] Dunernilunsvhfdensslils ndne i
aqlumiaummav UﬂﬂmﬂammmamﬂammaaﬂmﬂumLauauismmmmm way “yAna
wwwmn ity wsafanyuaﬁwmww 7

mﬂ‘UWUigzylmmmﬂmﬂmﬂmamaﬂﬁlﬁuﬁqmi “Pin” ANEIUITNVOIAURNIS
fagdunglunsiiidenssunmeldssuungunglng dalieraufiastdinundydgfinm
1670 ﬁlﬁaﬂmﬁuLLauﬁmaiﬂé’fﬁ’ﬂﬁuma&mm’am‘uz Fausrranideeulnedindinnuido
aufinmlaifenumanin uay sarminmadudydnuaivesdilii Wunmsadvwuesyanadi
vl aufinsdugiitnasens’ amﬂu%mmmmmmummmwﬂwuwmsmaﬂmﬂm
mmmmizﬂ,mawucyq;maaﬂgwma

fal Fadufiihauladn msdvuenuantivesmeilufivenssulaseduiiouly
wirnufinsiudesdamnzasegvioll fsdelutagiuiineonsuavivesaufinns

"atld Usluy, Ussananguanguniuasnifiggdiiensauasingan (NJamnamiuas: 9Wadnsal
YNN8, 2508), UL 605.

Wﬁwﬁwﬁmzﬁ’mﬂﬁwuw USTN 6 LmqﬂiumaﬂgwmaquLLaw‘wwzwusJ WNsAnsIY 2477,
U1ms1 3 Ummmw Im‘wmuwummm UTIN 6 mu,mmm’l 1599 914 11931 1755 mwimmﬂmamﬂ
N3z iwuwmmummumwmLLmUivmaﬂgmmmmmazwwmaLLaﬂﬁ’Lsuwuzyzymmeiwumumw
1 manay WnsAns1y 2478 WWusiuly.

g WnATNANUS wazAne, mﬁu,ﬁ‘lmng‘mmsmnmnuﬂuwms“lumitﬂﬂlﬂua'auiau"luﬂeﬂm
ﬂnmnimng‘mmEJLtaungiuwenmmnﬂawsﬂuwms’lumiﬂi“nauaww (NFamnamuAs: d11Inau
ﬂmznﬁumﬁﬂqwgm, 2546), K11 46.
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Inaneifuduniswesdnsuyuerunszuandnilussdumelulssmauarlussdusewing
Uszinaud’ feflaziiuldanussiiiluzesmnufinglegnauinsauidudiuviavesnaln
n1sAuATEnsuYwETUNlinTaunsALliuuretesanIsanUsesud Ingladinisdnyi
BN IIMEEVIZALANTS A.A. 2006 (Convention on the Rights of Persons with Disabilities
2006) szjaLﬂwuﬂuauammmaﬂmuammuw%umaqa‘wﬂiummm (The Core International
Human Rights Instrument)’ wum‘wm 9 atu’
dmiussmdlneiluthgiulddnidunflueydygidedviauing e 2006 ui

v

I@alé‘mammuumLﬂumﬂiuauammawmnanmmu‘w 29 ﬂiﬂ{]?ﬂll W.A. 2551 uaylad

o

wa%mmnuﬂiwwvawUimaqﬂgummuwmﬁﬂmLLwaauammﬂmqLme 28 danAu w.A. 2551
Feoudyaatudainanlifvusiusnsdliigaadesseniuitauiinisgengulnaniig
aqmsammgumaf[,wﬂmusuaqmimLuummuuwumuwmeemmwﬂﬂaau iaamﬂm%mﬂ
mLuummmi‘mmmumﬂum5%mimuwﬂ’]iLﬁU']mmiauuauumumaﬂm'ﬂum'ﬂ%mm
mmmmmgmmé’m7
ImstuU1/|mmuﬁ]vlmwmmwmmmmmiamqﬂgmmmaﬂﬂuwmim“Lﬂuwmu
Tufidonssu Sdlsdunaduindosng q Uszneuse dennuAaiugruieatunnufinng eydyan
TPLENTAUTNT A.A. 2006 ﬂUﬂ’J’mﬁ’]ﬂJ’]iﬂ‘W’Nﬂ{]%m’]ﬂ%@ﬁﬂuwmi%fﬂwLIJ‘IJW‘EJ’]USLHW“LJEJﬂiiﬂJ
ngrnessUszmafiAfunmaduwendufidonssuveseufinig anvannsovesaufing

Pandunenluidenssumungrunglve wazunagy danegldiarsandudvvseluil

“Kjersti Skarstad and Michael Ashley Stein, “Mainstreaming Disability in the United Nations
Treaty Bodies,” Journal of Human Rights 17, 1 (2018): 2-5.

“Handanalnmstuasesdviuysonluszivanna Wng Vsedv Tarianmndy, “nalnfunsesdviuysou
Tusedvanna : AnwinsdidedesSeuvatynna,” MIEIERTIMNSWELRY 9, 2 (NINYIAN - SwnAN 2559): 74-100.

*ARNNSEIINUTENAI AL ENS WAL DILALENENI9NSHIBT (ICCPR), NANNSYWINUTENATIAIY
avemarsugia e waedmusssu (ICESCR), audygrivhenisvianisidenyjufdeanslunnsuwuy
(CEDAW), ayfyanindnedviidn (CRO), eudyridensudamaidenuftimatonflunnsuuuy (CERD),
oy NN IMIINULAEN1INSEYinBu ° TiviedelfuysessuveriBdnAes (CAT), oyt
J1A78ENSAUNNIS (CRPD), audnyay158nIneuseinadnnign1sAuATesuARaYNALIINNITNIUA UG
Tnegniiadfu (ICPPED), sudyanindhemsaunsesdvisueussnulenéhefiuguuasasndnluasouass (CMW).

'Convention on the Rights of Persons with Disabilities 2006, Article 12 par. 2, 3 provides
that: States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal
basis with others in all aspects of life.

States Parties shall take appropriate measures to provide access by persons with
disabilities to the support they may require in exercising their legal capacity.
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nsvihfidenssuey dsfissiiuldanludsznangmneusisuaznndied wms1 1670 Fadilet
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dnsunsiinunueues “Anuiinis” ladnisianununensoritenuld
pgmanTany nelusyRusEiUsemakazsedunislulsene

peAn1sauialan (World Health Organization: WHO) laliaaiuuunaves
“aruiin1y” 11 Wudedtevienisiadsmmaninsalunsufi@fanssula o lag38nns
vivolaAduvasyanaiinly Lesananuunnsesemiliogle’

AIUBIANTITUTINUTENINNUIEINA (International Labour Organization: ILO) 16
Taumneves “aufinig” Jmaneds yarafitrumdlunisaiisannusiuag vienssnwnld
vionsuansmanuimiue dnnsnuiiuingauvesnuanatesefituddny fedan
mmuﬂwéaqmqiwmw%a%m%ﬁﬂi’]ﬂgaa"mﬂ?j’mLL%’@Q

Tuveoudygrindhedvdauiinng aa. 2006 Fudurumnasszritassing
‘vﬂmmmsuumstmﬂsaumimLuuqmsuaqammsammvﬁmm (United Nations: UN) el
Al “Auiin1g” 91 MNEATINSINES yanafifinruunnseanesiane Iale addyan
ronwUszamduialuszezen mLmauﬂgauwuﬁﬂuaﬂaiiﬂmuﬂmi 22ANYINNTEI
mﬂumﬂuammwLLaquivamﬁwawwuﬁmwmeamwﬂﬂaau

"Wys guae, “n1seyiRnisvesUssmdlngainnisndunmawiseydyy1iiiednsauiinis
A, 2006,” (AN TNUSTAAENTUMTUNN, AMLRRANENS UNNINY1BLFITUANERNS, 2552), T 9.

°Convention No. 159 on Vocational Rehabilitation and Employment (Disabled Persons),
1983, Article 1 par. 1 provides that: For the purposes of this Convention, the term “disabled person”
means an individual whose prospects of securing, retaining and advancing in suitable employment
are substantially reduced as a result of a duly recognised physical or mental impairment.

Convention on the Rights of Persons with Disabilities, 2006, Article 1 par. 2 provides
that: Persons with disabilities include those who have long-term physical, mental, intellectual or
sensory impairments which in interaction with various barriers may hinder their full and effective
participation in society on an equal basis with others.
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“Rannveig Traustadottir, “Disability Studies, the Social Model and Legal Developments,”
The UNConvention on the Rights of Persons with Disabilities: European and Scandinavian
Perspectives, ed. Oddny Mjoll Arnardéttir and Gerard Quinn (Leiden: Martinus Nijhoff Publishers,
2009), p. 8.

"Justin Anthony Haegele and Samuel Hodge, “Disability Discourse: Overview and Critiques
of the Medical and Social Models,” Quest 68, 2 (2016): 195; Lisa Schur, Douglas Kruse and Peter Blanck,

People with Disabilities: Sidelined or Mainstreamed? (New York: Cambridge University Press, 2013), p. 9.
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vostlanyana’® Ssnsfisananufiinislulifinedaudandnidlfivdsunssuuimiid
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54

“Carmine Conte, The UN Convention on the Rights of Persons with Disabilities
and the European Union: The Impact on Law and Governance (New York: Hart
Publishing, 2022), p. 2.

Justin Anthony Haegele and Samuel Hodge, op. cit., p. 197; Lisa Schur, Douglas Kruse
and Peter Blanck, op. cit., pp. 9-12.

*Justin Anthony Haegele and Samuel Hodge, Ibid.
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""Convention on the Rights of Persons with Disabilities, 2006, Article 3 provides that: The
principles of the present Convention shall be:

(a) Respect for inherent dignity, individual autonomy including the freedom to make one's
own choices, and independence of persons;

(b) Non-discrimination;

(c) Full and effective participation and inclusion in society;

(d) Respect for difference and acceptance of persons with disabilities as part of human
diversity and humanity;

(e) Equality of opportunity

(f) Accessibility;

(¢) Equality between men and women;

(h) Respect for the evolving capacities of children with disabilities and respect for the right
of children with disabilities to preserve their identities.
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General Comment No. 2 of Committee on the Rights of Persons with Disabilities, Article 9
Accessibility, 2014, p. 1.

“Convention on the Rights of Persons with Disabilities, 2006, Article 2 provides that:
"Reasonable accommodation” means necessary and appropriate modification and adjustments
not imposing a disproportionate or undue burden, where needed in a particular case, to ensure
to persons with disabilities the enjoyment or exercise on an equal basis with others of all human
rights and fundamental freedoms.

“Anna Nilsson, “Article 2: Definitions,” in The UN Convention on the Rights of Persons
with Disabilities: A Commentary, ed. Ilias Bantekas, Michael Ashley Stein and Dimitris Anastasiou
(UK: Oxford University Press, 2018), p. 78.

?!'Convention on the Rights of Persons with Disabilities, 2006, Article 5 par. 3 provides that:
In order to promote equality and eliminate discrimination, States Parties shall take all appropriate
steps to ensure that reasonable accommodation is provided.
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“General Comment No. 6 of the Committee on the Rights of Persons with Disabilities, On
Equality and Non-discrimination, 2018, p. 6.

ZUitann lyguu, nguanednaiednsaunns (N3unnumuas: 1AsIN1sisILazienans
Usznaunsaeu anzlRrans unIneaesssueans, 2568), Wi 150.

“Preamble of Convention on the Rights of Persons with Disabilities 2006, (e) provides that:
Recognizing that disability is an evolving concept and that disability results from the interaction
between persons with impairments and attitudinal and environmental barriers that hinders their
full and effective participation in society on an equal basis with others.
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“Convention on the Rights of Persons with Disabilities, 2006, Article 10 provides that:
States Parties reaffirm that every human being has the inherent right to life and shall take all
necessary measures to ensure its effective enjoyment by persons with disabilities on an equal
basis with others.

*Convention on the Rights of Persons with Disabilities, 2006, Article 12 provides that:
States Parties reaffirm that persons with disabilities have the right to recognition everywhere as
persons before the law.

States Parties shall recognize that persons with disabilities enjoy legal capacity on an
equal basis with others in all aspects of life.

States Parties shall take appropriate measures to provide access by persons with
disabilities to the support they may require in exercising their legal capacity.

States Parties shall ensure that all measures that relate to the exercise of legal capacity
provide for appropriate and effective safeguards to prevent abuse in accordance with international
human rights law. Such safeguards shall ensure that measures relating to the exercise of legal
capacity respect the rights, will and preferences of the person, are free of conflict of interest
and undue influence, are proportional and tailored to the person's circumstances, apply for
the shortest time possible and are subject to resular review by a competent, independent and
impartial authority or judicial body. The safeguards shall be proportional to the degree to which
such measures affect the person's rights and interests.

Subject to the provisions of this article, States Parties shall take all appropriate and
effective measures to ensure the equal right of persons with disabilities to own or inherit property,
to control their own financial affairs and to have equal access to bank loans, mortgages and other
forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived
of their property.



MIATTIUAMAS RUUDRAEARNS 143

gousuNauiinisiianuannsanengunelaefgfosiituinasmsfivanzaie liaufing
Teuanansamengrangldluyniuresnmssiiudinuuiiuguivinfossuyaeaiiiludy
gouyiuilunstuduiadnsuaganuainsansngvanefisglienaufiasiagefeive
wisnufingg Fadleddsimaduneluidenssudunisldamnuaunsanangvane
sUuuunils msnsgiinanslumsidanuannsamengrnefiasiduneulufidonssuves
auiin1g Jadunishlaenndosivaudyyrinmednsauiinig a.e. 2006 wmsizilunisiden
UfTRlnsedmausisaLfinIsiules

wenaNiu MssamLansnvesauiinsasduneilufitenssudsasieud
nsEouSULARLUURIANASENT “Medical Model” Sudununfndilvienuddyiunis
finnsandsnrmunnsesuaztedinlususnnievesiannyana luvaziieydniiie
veuiinig af. 2006 lemenenauiuiasunszuawimiluBesnnuiinsluguunfndsdeny
funin “Social Model” dslimnuddyiuguassanisdsnm naonudsnndondu o Aily
arufinsvesyana audedaruinsiadldiinnnaruunndomnasanmemnidan
fimstudumainnguassamedsen fofy iefiunsdusiuwarduasesdndlunmslini
ansamengenevesaufinig Jaiuuegiesiiazfedinsuensuismuainsavesnuiinig
Tugrugwenduidenssy welnsldanuannsanengmnevesaufimsanansovildegng
WWiuiuayiluseansniw (Full and Effective) pg19uviass

nssfaAuanTavesauinisiiis duneulufdonssuduuenainagnseny
fensgulnanuanansanisngmanevesauiinsuuiiugiuivinfiensuyaeaiiluud
msfinguneufiasauannsaliliauiniaduneulunsifidensslddnsenuieans
Tunsiss@inegradudase (Independent Living) vasaufinisludnyewilsine fosann
\Junisasmeulenavesnuiinisiaziiluiidausaulufanssunedeay Tnsnaduneily
fidnssulidfisaudanduunummengunefisuduringy udddldazieuianmilinda
arutndededifiredduneulufitenssy autsinsiingranglisensuliaufinisihmiig
manadwiiudunsiidanisiidusulufanssundnuldegradudassvesauiinig

1 a A o/ <) a o a
4. nguanesnsUszmaninganunsiluneulunilienssuvaauinig
° Y | i ] pRpg vee = 3
dmiuludvesnguanesstssneaty Tundasldfnwialssinuanuaiunsoves

auinsiazdunenuluidenssumungnevesussmasinguuazUszmediu Fagldiansan
Tusvazidensail



144 Ui 15 avuii 1

4.1 YszmAsnge

meleszuunguunenauueuasd (Common Law System) ¥03Usemedanguie
Jundnddayin yaradiasduneuluidenssuldiuassoaiunisasaneioteluiitunssy
(Line of Sight Test) visilfiiiaidun1ssusesingvititnssy (Testator) laasaneiiotoly
fdenssuaswmazdudunisiusesiivenssuldagnivuieanuivesiviidenssuedi
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1 Ly} wa | v a o 29 ] =1 I3 v Ya,

w1951 9 neeswlnaRinsieitenssy a.a. 18377 eg1slsnd aaflilaUausenniey
Tunsiduneuluitonssuvesauinisnisatsadeiien Tneaalsgausudanudululs
Anuin1snsateatetavivinmduneruluidenssunladeunazastomesnesiusad il
mngvitenssulasusesanelevevesmusnonimenunu® wenaniineluidenssudiag
% 2 vau v ° Yo aw o a ) P
soulugniuiansnssviwesfviitlenssy semavesdanguluai Hudson v. Parker [1844]
I93fadedn “weruagdaniuuazsuiginisnsen uasarunsadudunisnsyyiniuldaae
AndnAImYasnuey G ululausingsinieafdulsyyzniugiunisusingialunie
menmual gesoratululamimeaegluanrevay Juin viedaituiloulsiauszney”™

Tanandl TanI3AUUT, “ marfuneiluiifenssunuusssuaivniulutiansssunnvedsain
Wol¥%alelsun 2019, sasnguanedina 461 12, 1 (2566): 9.

““a blind person is incapable of being a witness for will.”

“The Wills Act 1837, 5.9 provides that: No will shall be valid unless it shall be in writing,
and executed in manner herein-after mentioned; (that is to say) it shall be signed at the foot
or end thereof by the testator, or by some other person in his presence and by his direction;
andsuch signature shall be made or acknowledged by the testator in the presence of two or more
witnesses present at the same time, and such witnesses shall attest and shall subscribe the will
in the presence of the testator, but no form of attestation shall be necessary.

*Caroline Sawyer and Miriam Spero. Succession, Wills and Probate, 3rd ed. (New York:
Routledge, 2015), p. 87.

*“the witnesses should see and be conscious of the act done, and be able to prove it by
their own evidence: if the witnesses are not to be mentally, as well as bodily present, they might

be asleep, or intoxicated, or of unsound mind.”
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*Rebecca Probert and Maebh Harding, Family and Succession Law in England and
Wales, 5th ed. (Netherlands: Kluwer Law International, 2016), p. 221.

»*Satoshi Minamikata, Family and succession Law in Japan (Netherlands: Kluwer Law
International, 2015), p. 230.

*Civil Code of Japan, Article 974 provides that: None of the following persons may be a
witness or person present to observe a will:

(i) a minor;

(i) a presumptive heir or legatee, or the spouse or lineal relative of either; or

(iii) the spouse, relative within four degrees, secretary, or employee of the notary.
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*Civil Code of Japan, Article 969-2 provides that: (1) In order for a testator who cannot
speak to make a will in the form of a notarial instrument, the testator must give a statement as
to the tenor of the will through an interpreter, or in the testator’s own hand, in lieu of the oral
instructions referred to in item (i) of the preceding Article. In applying the provisions of item (iii)
of that Article in such a case, the phrase “what the testator dictates” in item (iii) is deemed to be
replaced with “the statement given through the interpreter or in the testator’s own hand”.

(2) If a testator or a witness as referred to in the preceding Article is deaf, the notary may
convey the transcription referred to in the provisions of item (jii) of that Article to the testator or
witness through an interpreter in lieu of reading it back as referred to in the same item.

(3) If a notarial instrument is prepared according to the formalities prescribed in the
preceding two paragraphs, the notary must make a supplementary note on the instrument to that
effect.

*Civil Code of Japan, Article 969 provides that: For a will to be made in the form of a
notarial instrument, it must be prepared according to the following formalities:

(i) at least two witnesses are present;

(i) the testator gives oral instructions to a notary as to the tenor of the will;

(iii) the notary transcribes what the testator dictates and reads back the transcription for
the testator and witnesses to hear or has them inspect it;

(iv) the testator and witnesses sign and affix their seals to the transcription after confirming
its accuracy; provided, however, that if the testator is unable to sign, the notary may sign on
behalf of the testator, making a supplementary note of the reason for this; and

(v) the notary makes a supplementary note indicating that the instrument has been
prepared according to the formalities set forth in the preceding items, and signs and affixes the
notary’s seal thereto.

*'Civil Code of Japan, Article 969-2.
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*Civil Code of Japan, Article 976 par. 1 provides that: If a person who is rapidly approaching
death due to illness or any other reason seeks to make a will, that person may do so in the
presence of not less than three witnesses by giving oral instructions as to the tenor of the person’s
will to one of the witnesses. The person receiving the oral instructions in such a case must
transcribe them and read back the transcription for the testator and other witnesses to hear or
have them inspect it, and then sign the transcription and affix the person’s own seal thereto after
each of the witnesses has confirmed its accuracy.

*Civil Code of Japan, Article 976 par. 3 provides that: If the testator or one of the other
witnesses as referred to in the latter clause of paragraph (1) is deaf, the person receiving the
oral instructions or statement as to the tenor of the person’s will may convey the details of the
transcription prescribed in that clause to the testator or other witness through an interpreter in

lieu of reading it back for the person to hear as referred to in that clause.
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2555), i 321.
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