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Abstract

The protection of dress and fabric designs by copyright law has long
struggled with a separability test between useful articles and the
expression of ideas about dress and fabric design. For dress designs to be
copyrightable, they must incorporate pictorial, graphic, or sculptural
features that can be separated from and exist independently of the
clothes' utilitarian function. According to the separability test, the US Courts
provide that dress designs are not copyrightable since dress designs are
dictated by their function. However, fabric designs are copyrightable,
because graphics on fabric can be separated from, and exist independently
of, the clothes' function. Fabric designs can be regarded as pictorial,
graphic, and sculptural works under copyright law and can be
copyrightable. This paper studied Varsity Brands, Inc. et al v. Star Athletica,
LLC regarding cheerleader uniform designs. In this case, the Sixth Circuit
Court of Appeals rendered its decision on 19 August 2015. The 2-1 decision
concluded that the designs of the graphics on cheerleading uniforms were
protectable under the Copyright Act 1976.

AEIARY: AVANS, NTPBNLUULEDIRN, AINAIBUULEDKN
Keywords: Copyright, Dress Design, Fabric Design
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"Christiane . Campbell, Protecting fashion designs through IP law [Online],
available URL: http://www.lexology.com/library/detail.aspx?g=fde56278-eceb-46e8-
8a65-752c972d8397, 2015 (October, 13).

“Mike King, US apparel industry reached a value of $338 billion in 2012
[Online], available URL: http://www.companiesandmarkets.com/News/Textiles-and-
Clothing/US-apparel-industry-reached-a-value-of-338-billion-in-2012/NI8084, 2 0 1 5
(October, 13).

*Xinbo Li, IP Protection of Fashion Design: To Be or Not To Be, That is the
Question [Onlinel, available URL: http://www.repository.law.indiana.edu/ipt/vol3/iss1/
3, 2015 (October, 13).

4Varsity Brands, Inc. et al v. Star Athletica, LLC No. 14-5237 (6th Cir. 2015).
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2.1.1 sduiideind

1797 102 Amuedsnuilddunsduaseslaun muassunssy
NUAUATNTIU NUUIYNTTN Uandlaeddld s MUAmMIN UMDY
wazauUsEALINTIN (Pictorial, Graphic, and Sculptural Works) $1UAIWeUAS
wazaulanimuiandu nudsiuiindss nuaninonssy Ssudananagldiing
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sonuliiusngludeiidudedld uazdvansliaquisennudn nszuaunts dumeu
Fashau uuuy FBmsuazmsdunuliinazuansesnluguuuulaimy’

°U.S. Const. Art. I, § 8, cl. 8. “To promote the progress of science and the
useful arts, by securing for limited times, to authors and inventors, the exclusive right
to their respective writing and discoveries”.
6Pierre N. Leval, “Toward a Fair Use Standard,” Harvard Law Review 103
(1990): 1105-1135.
17 USS. Code § 102 - Subject matter of copyright
“(a) Copyright protection subsists, in accordance with this title, in original
works of authorship fixed in any tangible medium of expression, now known or later
developed, from which they can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. Works of
authorship include the following categories:
(1) literary works;
(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculptural works;
(6) motion pictures and other audiovisual works;

(7) sound recordings; and
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2.1.2 AnSunLineginen
WA 106 AVUADIENSUsLEiAed (exclusive rights) vaq

£ a

Frvesdvdndin aeldnes107 8122 vesdvansdeuliansudiifes iy
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(1) ¥idanluguuuudiun viemstuiindes

(2) wisnnuUszianauduideslasondosuiifaisassdle
ARty

(3) Smgdnelouauiivhen vienuiitufindssesaui
dvansunasisuvuiienisuevienislounnuduiinvesiieisiu viens
T visenslgy

(4) MILAANIUADAITITUVUIUAIUYDINUUTLANITTUNTTY
AUATNTTH WINNTTH Nulandlaen1sly nunmeunsiazaulanyieudan

(5) n1suansaruiiiavanidearsisusulunsduesay
IIIUNTTU MUAUATATTY NUUINTTU MUAINIA N5 wazUseRunssy
s mlunmeuns vidoanulansiautan

(6) NTUAAIIUADEITITAUY Lasddn Taedy e uldeelaneid
Fdvialunsdlvesnudstiuiinges”

(8) architectural works.

(b) In no case does copyright protection for an original work of authorship
extend to any idea, procedure, process, system, method of operation, concept,
principle, or discovery, regardless of the form in which it is described, explained,
illustrated, or embodied in such work”.

®17 US. Code § 106 - Exclusive rights in copyrighted works, “Subject to
sections 107 through 122, the owner of copyright under this title has the exclusive
rights to do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public
by sale or other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the

copyrighted work publicly;



2.2 vannsuwenuey (Separability Test)
2.2.1 VENNUNIBUAZUUIAINUAR

MelAamsT 101 NUAMNIIA - NUAMTEY wasUUTERINTSY
(Pictorial, Graphic, and Sculptural Works) Talsaudauiifeadestunalnuie
Uselovildaosvosdmosiu  uardsesiiiusslovdldaos  (useful article)
vinefsdsvesiiiniifilunsldau Tasldlsidudsvesfiuanausisudnualnieuen
violfileviauetoya dwestslneundudaidnlelildon Wieindudwesdiil
Usglovidldanslunnsil’ drfadavesiiiusslosfldaosdulsiannsaiioglédy
msfunTasiengmneavavsld msslunisiminflvesdsvestiug uimndy
mseenuuudwefiiusslevildasy (the desion of useful article) fiasfiansen
fedwidusunm amideu videauuszRunngsy emzuslunuidsesnuuulng
Usgnoufednuaizyesgunin amdeu nienulszinnssudeannsauensen
wazanusaegldegndassanmslivsylovivesdemesiu® udndinarnFendy
Separability Test 130 Separability Requirement' na18ntemnils asnaneuu
Hofhagdadlignartalanisyinau (functional) vesyaidefniifingUsyasdly
anuild

(5)in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual images
of a motion picture or other audiovisual work, to display the copyrighted work
publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission”.

’17 US. Code § 101 “A “useful article” is an article having an intrinsic
utilitarian function that is not merely to portray the appearance of the article or to
convey information. An article that is normally a part of a useful article is considered a
“useful article””.

17 U.S. Code § 101 “the design of a useful article, as defined in this section,
shall be considered a pictorial, graphic, or sculptural work only if, and only to the
extent that, such design incorporates pictorial, graphic, or sculptural features that can
be identified separately from, and are capable of existing independently of, the
utilitarian aspects of the article”.

"Samson Vermont, “The dubious legal rationale denying copyright fashion,”
Texas Intellectual Property Law Journal 21, 1 (2013): 89-101.
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2.2.2 BANN1SUENNINIEATN (physical separability)
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NUAMTBY wazIUUTERNINTIU (Pictorial, Graphic, and Sculptural Works %38
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Tauld fail nwanunmiBeu wazeuussinnssy deuldfunisduases

Tunfl Ted Amold Ltd. v. Sitvercraft Co. Tandldugndniaios
wanfuaslaglilnsdmilunandulasaedosvariuas landilesin Suasdug
deoenvesuinuazndnaieunarfuasinsfmsilunaniisudnvalisuieaivves
Tand Snassedilandlifidvdnslundeanarfuaslnsdnilunainszinies
wanugelnsinilusandudwenn3odld (work of utility) fa District Court
for the Southern District of New York 3dadie31 susuildaandludesiiaolase
wioamarAuaelnsdniilusia ls,ﬂ,ﬁzj'Lﬂ%lmmmﬁuaaﬁagjmﬂu wazlalynissau
TasswenadeunaIfudeuazadeunaIfudaddeiy Weosnlasaadenan
AuaslnsdnilusaausaLenasanaindinisavarfuasldvisaunsausnesn
nfunsmennls - wazdlousnsenuiuds wdesnatfuaeisinsimingly
mMsaAuasla

yonandmsuennanenmlususuiiavandtu dwesdiuen
sonuLdazdeslidmananisiuesdsivonasnun Tuail Mazer v. Stein'
FaItane I gﬂﬁuﬁﬁﬂaaﬂmLﬁ@iﬁiﬂﬂugfluiaﬂﬂmlvﬂmmiﬂLLaﬂaaﬂmﬂIﬂulw
wazasausnesnuglilaglinssnusenisianuvediaulle

1 [y

wiag13lsNng wann1swennIenIenImtuivelaudsediuiu
WNAATUEEN WL INTaT1eEwesdulisElevianfiegauy mndlgasng
sUutudmsuldlaulnudazdodinisifuanslniuiivesguduiielddmsudu

madvesatsUanii wuiluds sydudsnanildaiunsaneneennisnigainiy

“Ted Amold Ltd. v. Silvercraft Co., 259 F. Supp. 733 (S.D.N.Y. 1966).
Plbid.

“Mazer v. Stein, 347 U.S. 201 (1954).

Plbid
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Hunseniiesuenennusuiiavaniosnandessuiiusslomils
2.2.3 ANNISUENTNIIAIUARA (conceptual separability)

WENMILENIALRRRsANTEesTldaunsausneanain
AUNINIATNLARINITOLENDBNN1IANARLA TuAR Kieselstein-Cord .
Accessories by Pearl, Inc. ® Jupdfinmiiefuainatsuusadade  (belt
buckles) Fsamzidouaaans3ivdnineuavansuasUssauanudnialunisy
pondming eagyssainia 2 3aduin mnateuuiududailanddugeenuuy
tfu ulasfnogiuidudauasliaunsausnoondionameninléd widoenuuy
Iglel3fennumsaInansuudutdsanunsaensanainnslamududaiienls
anildls” nmseenuuuidudalanddsldiumsdunses

MENNNSLENNNIAIUANTTIR N SNAEOUNANTS . uAunAIL D
Y9INNINAABULAEATLULLENYINITRAR (Marketability Test) v4A1@n$19158
Melville B. Nimmer @sfiansanindsesiifiusslovildaos welianunsaldaosls
warvzdeauisauieendiniisluriesnainliunynnauisngulanielidu
Lﬁaam'1mﬂ@amTwmmmma’wmmaaﬁwmﬁu21

lumA Galiano v. Harrah's Operating Co, Inc”” maq‘mﬁiiﬁmﬂ 5

USUTINaNNISHUILENNINNITAAIALNEINUNITEBNWUULEDEN LY AR TanA Jane

“Barton R. Keyes, “Alive and Well: The (Still) Ongoing Debate Surrounding
Conceptual Separability in American Copyright Law,” Ohio State Law Journal 69
(2008): 109-14.

YRobert C. Denicola, “Applied Art and Industrial Design: A Suggested
Approach to Copyright in Useful Articles,” Minnesota Law Review 67, 4 (1983): 707-
708, 744-745.

18I<ieselstein—Cord v. Accessories by Pearl, Inc. 632 F.2d 989 (2d Cir. 1980).

“Ibid.

20Brittany Lamb, “The Federal Government's Hand-Me-Downs: The Possibility
of Protecting Fashion at the State Level,” Columbia Law Review 115, 1 (2015): 127-
164.

“'Barton R. Keyes, op. cit.,: 136.

“Galiano v. Harrah's Operating Co, Inc., 416 F.3d 411 (5th Cir. 2005).
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Tauievhaulumaluud in3esnuuaadluliannsatheendimingluvieanain
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Y93ANAN519138 Melville B. Nimmer ﬁ?u%snﬂ@iamiﬁqﬁ]ﬁﬁamimaauwmz
AvAvstuiansanfsnuiagldfunisduases snndiinisfinnsanieutuldng
peuiumsmIaaaldinnuiiedla

2.3 MsvRNUUUYALFDAN

AR Jovani Fashion, Ltd. v. Fiesta Fash/'ons27 ﬁwwmﬁ'mﬁ’umi
anifindudviluadern Tandeu3sn Jovani udesnuuuuasuanyaseiuay
yaudus landileain Suasazifianisesnuuuyadeinlandly wua s
poNUUY dfuresinuunsluss uazn1sdaSesdnunisngg Tugaidedi wu n1s
Tilanzuazadadaussdu 1ludu Ussidudonisnnudsyaidedi (decorative
elements) aansnuenuezoanINMIvutinfivesyaidedlduield magnssni
AA 2 R 101 ReafuyaswIsududwesiiiulseleviin

“Ioid.

“Ioid.

“loid.

26Sonja Wolf Sahlsten, “I'm a Little Treepot: Conceptual Separability and
Affording Copyright Protection to Useful Articles,” Florida Law Review 67, 2 (2015:
941-975.

“Jovani Fashion, Ltd. v. Fiesta Fashions, Docket No. 12-598-cv (2d Cir. 2012).
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dnfunuudlenawingu” niseenuuugareslandidliainsaueneanainnis
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Aeumtindimatudiu Southern District of New York 3liadenderfuly
AR Jovani Fashion, Inc. v. Cinderella Divine, /nc31 dﬂmi@amwm;m’mﬁﬁmﬁ
Liaansaueneensnmeamlsidesanlifidiuusznevlavesyasailandide
WUNBBNIINYATINIHAIANTAUNNELLA Uarn1ToRNkUUYATINSLaNALlaIN15e
wsneenyeaEAnmTEgavedlandilileasldifiavindu

luad Galiano v. Harrah's Operating Co, Inc 799U WBNANNAA
gnETainIA 5 IWATENANNITULNLEENINTIAALTIETITIREI Snvaizynadly
Tandf Afmnndnwusfuguin deusndnuueindldidusuned uandouaning
F13u L Burusuidedns esnngaveslanddliifiomuldifoasindu ™
nanfeymveslandidunmsihwihivesdeiiiiusslovildaes FeailiFunsduases

3. Af Varsity Brands, Inc. et al v. Star Athletica, LLC

v '
a a

ARUANINLNYINUNITOBNLUVAINANYUULEDLTYSAMLADITIAIAUTLLNA
ar3gaLu3N1li1amanABIAUNITHENKEZAINANBULLABIT B3 EANBSAUNITIN
PNNYeLABTeSANADS LIUaUlR

“Ibid.

“Iid.

“Ibid.

! Jovani Fashion, Inc. v. Cinderella Divine, Inc., 808 F. Supp. 2d 542 (S.D.N.Y.
2011).

“Ibid.

“Galiano v. Harrah's Operating Co, Inc., 416 F.3d 411 (5th Cir. 2005).
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34Varsity Brands, Inc. et al v. Star Athletica, LLC, No. 14-5237 (6th Cir. 2015).
“Ibid.
“Ibid.
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Design 2998 Design 299A
Registration No. VA 1-319-226 Registration No. VA 1-319-228

gﬂmwmmu 5 awilannaweiloudvdnslununwaasdin
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WaAUea wazidellusannes

TanAfe9in 3aslawnaEeLdusannasiawalnalefuLEeLITesanLADsHA
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Tandaanzdould 5 5789115 wWardLasarinaVENTIANAAIINITINNUE LS
P o 8 & A sa & o I3 ~ P 39
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Jaunedin landldlasuivansedragndesluidefesdnmesnland
~ % A g A sa & a o v
amzdould 5 5181154199970 (1) NN5PRNWUULEBLTESARLAS AN UuEIveIN Y
Uselowd (2) 23AUsenoUMTUIIUAIMIIA - U NI BUY wazauUsERUINTTY
(pictorial, graphic, or sculptural elements) 19U L@UFI LU zigzag LWL LAy
EUTAIUULEBLTESARaS TaNU1SaLeNLEEDNANNLEBLT S AALMDSNINIINILAIN
a 40
WALNINAINUAR

“Ibid.
*Ibid.
“Ibid.
“Ibid.
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3.2 ATNNINEN

ma%uéfu Western District of Tennessee WNIN®1IN ANFODALUU
voslandldldfunsdunsosinededns inmgesdusznouned anewdu amane
szifgtastudeminlneialy LLa‘“Lﬁ&?%@ﬂﬁm%ﬁl'gaﬂLﬂEl%I@EJLQW’I‘“ Taeadunis
mﬂﬂﬂimgmawaquuwmaaL%iam@ai namdneniidnvasnuniaInats
UuﬁumuwaammLmlﬂﬂumiwmmwuaqLaamaiam@ai

lanfgnssal

dlofuil 19 dsmen A 2015 magnssainig 6 dadelulsuidiu
wanMsLenLEEMSvT e delT sannesuaranasuLLde desannodlng
MIRaUseiiu 5 Foin

1. sueenuuvaInasuideidesanmeslansidusiuniniing
PUANTEU LazauUTEANINTIH (pictorial, graphic, or sculptural works) #73l
1m51 101 wiold Wiudn eusenuuuanansuudedesanneslons Wua
mwﬁ\lﬂ%qasﬂué’ﬂwmmawmﬂ’lwamﬁa NUBNLUUAIAANI VLA uSAnneS
TanAdusuniwig  unmdeu wazeuusziuinssusaduauildsunis
Aupses "

2. MusenLUUAIRANULEeLTSanneslandiduniseenuuudes
fifluselemivdold Wi suuins 101 suesnwuulandfiidunissisainans
Aofuvuuarnsrlusanuguamdsutiy ldldidudesnsildusngans
sUsnsainsuenvendoidednneivielilunsdearsdoyainiudodesdn
sty wilduniseenuuuideidosannesuazideiiifianyazyanisi
wihivesdeifitenSa1ulddne sussnuuvatnatsuudedesannesland
Saduniseonuuvdmeiisiusslon

3. msvmihilvesdoledannesiuierls huin dedesannes
fl5ienquinanie vildannutuuusieniedunigluegissaga vinldnns
wwdoulminmevesiiminfidoidnnesdunioulmldogisivssansam
$na88193 ananpuLAedesannelandriuthilunsanuiadedesanne

MVarsity Brands, Inc., et al. v. Star Athletica, LLC, 10 Civ. 2508 (W.D. Tenn.
March 1, 2014), Varsity Brands, Inc. et al v. Star Athletica, LLC.
leVarsity Brands, Inc. et al v. Star Athletica, LLC, No. 14-5237 (6th Cir. 2015).
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