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nsldiendnealvasyanaluinleinuvasusemaaunigaLsna:
nannsidlaawasuguing
The Use of Personal Identity in Video Games of United States:

Transformative Use Test
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Tudeidonjsrunsesyaralunstosiulliiduldiendnuaivesaulnelailfsueyam yanadiil
Foiduq 1ty tnfwn dnuans viednies aumsfiazdianstestulalgdulidedosvemu
dieusglowdmanndvd someluladialemnslutiogiiu fitamninlenuldaiisiiazasan
yamafindodeddasldiondnunivesyanatu shlsfiduanusaideniiosfuiasasiadion
yanaiindodesiifiogets nadifainandsliineiAatuduailulssmalneunauiing
mnmesmaUssaavigewinilinmdnnisltiendnualvesynnalaeasusulviin
Uuldruadminertestuinleny Faduuwimvilsiiaausemaanizeuinldidedelu
matmaiminssirdvslufedsuasainmlunisuansoonvesyananielidgsssuyey

ﬁﬂwmmma%&ﬁmamlﬁa; YU, UAINYINUTITUFAIERNS, WUN, LLM. in International Trade
and Commercial Law, University of Durham, LLM. in Intellectual Property Law, University of
Edinburgh, Uixmﬂﬁaﬁmiﬁl,%mmzyﬁmﬂgwm&m%’wéﬁumq{]cgcm%y’uqa juﬁ 2 neansngdunslean
UATNNSASEIINUTENANAN.,



Abstract

The right of publicity is rooted in the right of privacy or the right to be left
alone. Publicity rights aim to protect an individual from other people using the
individual’s likeness or persona without consent. Celebrities such as athletes,
performers, or singers should have the right to protect their identities from those
who would use their persona and fame for commercial purposes. Today’s
videogame technology allows game developers to create avatars by using the
likenesses or personas of celebrities in the videogame’s content. Players are able to
be their favorite real-life avatars in the game. This is not yet the case in Thailand.
This paper studies the decision of a U.S. court regarding the right of publicity in the
area of videogames. The case promulgates transformative use test to be used as
one of the balancing tests between the right of publicity and First Amendment

freedom of expression under the Constitution.

AdnAny:  ansluveides, Ialewny, msllagiudeusying

Keywords: right of publicity, videogame, transformative use test
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1. UM

luUssinaansgosni gaamnssuintewnuadieseladuduuuinuiussmne
ansgonisnil A.A.2017 @u1Ay Entertainment Software Association (ESA) Faduaunay
LﬁﬂaﬁuqiﬁaﬂamﬁaL@@%LLaﬁﬁIaLﬂwuawizmmw%’gam%mawwu%auﬂal Ay
WoANTINVRIUIINAYNBISudgnamnIsuIaAlanuUsEinaAanigasnteg1aaulain
Tud a.a. 2016 FuslaavmewiAuiidldaroiRedfuialeonuminda 30.4 udrunoaans
andy waduAileiny (Content) 24.5 Wuduasaaniansy Aadosinlewnu (Hardware)
3.7 Wuduneaaniansy uazArgunsailaiuiAIosialewna (Accessories, including VR vi3e
Virtual Reality” - guUnsaiuiuald) 2.2 uduneaansansy Ussiamvesinleinuiigiauls
%alﬂmﬂﬁqml,ﬂmﬂumm Shooter Sa8iaz 27.5 LAw Action $e8az 22.5 1 Role-playing
Sowar 12.9 Ui Soeay 11.7 \nu Adventure Faeay 7.8 inusied o8 5.8 NUIIUNY
Yovar 4.3 Inuuvssn Yevar 3.3 inulszlandu fevay 4.1° wazfiseauitfosas 65 v
tululszimaanigensint sgdauluthudiuiu 1 au @wiilenandudsed 3 Sluwie
wnnindudeduny fesay 67 vestululssmmansgeinigunsaifiannsoauisle
inweglutn’ Fmdlsivinlidiauirlonsdeiflenunduideananmaluladiivauiy
sruumskdu waznnninilavelilewnulasumsiaunlviaionass ginunidlawnulayn
londnwal (identity) vasyaraiiivoides 1wy tniwn dnnsides vietniewuarlideyaves
yaratuluileny wu dilunth 823 daugs tndn s waganuannsaenzives
yarasudulendnuaivesyanatiug wiadaiazas vatar) ¥ldvazidung fidu
Wisuadeulmiduyanainuiureu Wewdsuiuneuinmosvderiaudy

Tunenguanensnddunslayaginuninlonueavidyayivesuyinlaldansiu
yanafideldes fiufwl 2snuniviotnaund Aertunisveeygalimingduniadaygn

o

a

139 1 AseInInenIsAkazavansiieldlulfleny waegralsiniunguuiensndau

'Entertainment Software Association, 2017 Sales Demographic and Usage Data: Essential
Facts About The Computer and Video Game Industry [Online], available URL: http:// www.
theesa.com/wp-content/themes/esa/assets/EF2017 Design_FinalDigital.pdf, 2017 (August, 29).

“Ibid.

’Ibid.

‘Ibid.

“Ibid.
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wagszezIalumansatudugiauIaleinuiiiendnyalvesyananivedelUldgeud
sn1nlunisuansesnunduaulilsngaeaisisuziasniussleviniandadann
1% @ ¢ SAad o v 9y & o aa 4 &
Anuatusalunsidiendnualresyanaiiieidewnusuldilumazasluinlewnlusesd
Uszalvnedslifiifntulasnsaudludszmaansgosnidafiiinulaiwasiiuiniees
mavszinaanszeniiniadelitaulvegnaneismeiy wivnanuilvefnwiainuannis
enanuaivesyanalagldeugulminaaussimaansgawsnniansuldiuaanineasiu

AloLny

2. YssinAanigaisnn

a  al

2.1 ansluanududiudi
ﬁmﬁiu%aLﬁmﬁfuﬁiﬁﬂgmmmﬂﬁm'ﬁiummLﬂudauéh (right of privacy) &
MMW&ﬁqﬁm%ﬁazaQﬂﬂmﬁﬁﬁa (right to be let aLone)%’nu%’UﬂmzLﬁm%ul,ﬁaﬁ;:iﬁudaiﬁl,ﬁm
mnudemelasnisinsudeanududiuiivesyaaadu anslunnududiusiigadiia
WnnannuIeagiiialul A.A.1890 Samuel D. Warren wag Louis D. Brandeis 1%
Auiuiyaeagoniavifazniesnuesanmsnamesbuluaududuivesy

yARagauIANINITAIUANTTAULAL JULULYRITRYad A Unmedodeay wananil

“loppr muzSyny, “Avsluiodes,” UIAINTANTAT 16, 64 (2547): 102.

"Reshma Amin, “A Comparative Analysis of California's Right of Publicity and the United
Kingdom's Approach to the Protection of Celebrities: Where Are They Better Protected,” Case
Western Reserve Journal of Law, Technology & the Internet 1, 2 (2010): 97.
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fansedudsmilimnuduasesiornududiivesyanalunsdliigninsnimuazingnld
nsduinamuasdssvesyaaal’

Fans1aN3e William Prosser o3ungasdusznouvasdvsluanuuogdiusaty
wARIUTENOUMEY 4 Anvaly

1. MIsuMmusownsnueseudulawrsonuduegdiuivesunng

2. madawmetoiianseiunduesvesmnuidudumvesmyanauiaisnsny

3. mahliyanaideudedeidesiedsnanluFeslidunimeie

4. msdneenlddeniednunzuesyanaiiionaUsslovidunulaglilduoygn’

psfusznouaufeusniududsiiisadestuansluanufuegdiufivesyana
wisadUsznoudeanieiduiesiiertesiuansluledsavesyanaiiarusoldiunis
funsedlufevesnuniodnuuzvesyanatug wastosfuldlfgduilullaslilasy
ougn’” Tudodl mans12138 Melville  Nimmer a3ue91 yanaynaulildudyaaaiid
Foidusdeniansluieiduewmuazaivauniomneliaindsiivanaldadistumnain
ussvesiales | sunandidiuielounnsnsesdniluanuudiusivesyanaduansiu
Fo1dsadosandnsluaiududiudgsiuasesanuduegdiudvosyana usdnslu
Foidnaisdunsosnndnualvesyanadoansisuy uavlinnuduasesialideideuns
yarasssuanisauiusssuafigafidedssdengnuamusslevianiendnualve sy
WNNIYARRSTTHUAT

2.2 89AUsZNaUVDIANS luTBLdYS
avsluenududiudililasunmstyaalilungruieseninsssinavesosdns
1% 1 1 1 1 1% a al U a d' d' U v 12
nsentan wuldusingegluanuanasinmednslunsnddunislygrnieiiunisd

®Samuel D. Warren and Louis D. Brandeis, “The Right of Privacy,” Harvard Law Review 4
(1890): 193, 206, 215-216.

"William L. Prosser, “Privacy,” California Law Review 48, 3 (1960): 389.

“Ibid., p. 406.

“Nimmer, M. B., “The Right of Publicity,” Law and Contemporary Problems 19 (1954):
216.

12ElianaTorres, “The Celebrity Behind the Brand International Protection of the Right of
Publicity,” Pace Intellectual Property, Sports & Entertainment Law Forum 6 (2016): 118.
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uiludszimaansseluing ansludeidsdldunstydflungvunsvesudazss
ﬂ’igiﬁaasﬂmgwmaﬂaﬂﬁ’uﬂ’lmﬂﬁuﬁlﬂLﬂUﬁiim (The Restatement (Third) of Unfair
Competition) 11751 46 30sn 3ivunauAmisnsAlulendnuaivesyana: ansly
Fordvain fladsldsulsylovimandudaniendnuaivosynnalaglildsueygnlildds
fo wondnual dnviue viedsfiaunsnszyliinduyansrududendianuiin

Tutssimaanisening msflasefiveslandifsatuansludodssdu landdos
wanslimaiiuianisnsgyinivesduasiinsuasdusznauiia 4 Ysens” el

2.2.1 finslddnuarvesyana (Use of Plaintiff’s identity)

Snunizvesyanatiutouivatsauminy udazuaisalianumngllsl

willeuriu Wy 4asy California Mvueeglu California Civil Code 1151 3344 (a) 1t
ANAMINBYRIdNYAL (dentity)  mane5INTe Fevesyana (de Ulan JUAIW Mo
LONaNBAIAI "L;desagjuu?iﬂm WieAuAn Miousns “wenanilinms 3344 (a) 84
fvuninyaralndeguduazdditevesyana dee sulan Unw videiendnuairiieg laiin
aeguudslag vidoaud ieuims lneUrmanauBusesasyanaiu wiomnidunsd
fenflildumnnBusenangunasestouiimuiuindemudemefiAntuveayanaiign
Wnendnualluly

F. Jay Dougherty, “Foreword: The Right of Publicity-Towards a Comparative and
International Perspective,” Loyola of Los Angeles Entertainment Law Review 18 (1998): 423.

"“The Restatement (Third) of Unfair Competition§46 “Appropriation Of The Commercial
Value Of A Person’s Identity: The Right Of Publicity. One who appropriates the commercial value
of a person’s identity by using without consent the person’s name, likeness, or other indicia of
identity for purposes of trade is subject to liability for the relief appropriate under the rules
stated in § § 48 and 49”.

“Hilton v. Hallmark Cards, 599 F.3d 894, 909 (9th Cir. 2010).

“california Civil Code Section 3344 (@) “Any person who knowingly uses another's
name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise,
or goods, or for purposes of advertising or selling, or soliciting purchases of, products,
merchandise, goods or services, without such person's prior consent, or, in the case of a minor,
the prior consent of his parent or legal guardian, shall be liable for any damages sustained by

the person or persons injured as a result thereof”.
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18353 Indiana TviAnununevasanyue (personality) u Indiana Code
1M1 32-36-1-6 fvualvisande amane imsiilanieiu nsiadeuln wazdmaiAnuin
YosyARasy

2.2.2 SasiigpuszasdiiieldFulselovinemidad (For the commerdial
advantage of the defendant)

asrUszneudedroudedmaudn suavezdedddnsluie dosvadans
Tumsndivdvesinas wumslideriegunmusstandlagliildsuouaaluduivesdas
\onauselenivessiasthedien

2.2.3 Ingusimnaudugauvodland (Without consent of the plaintiff)
nslipruBugenvedandiuenavildnanemaduinduanednuvealsnes
winihJudaareugnlilddns nisldanvazvesyanalagldldsuaudusensiudnisly
fumnsnsandedayaildsueynalise
2.2.4 lumsiiardawasoanudemeiidwanduduld (n the manner that
causes monetary harm)18

landazdesuanslirialiiuil n13nseyinvesdagasisnudsnioun
Tandidusdu llvadsemudemeutlandluiewodale msmuanduduiorsezda
PnenudsmennsgninanvaglUlduasinaslanauselonivils

2.3 gusludeidesanansaloufuld
¥ A.A.1953 Wudhanandignanvnssumnndsdulsemaanizeninnids
losumnufisumivdiuiviuauea agnssalnia 2 vesUssmaanigasnilaiiaduad
ﬁawna'n’hLﬁuqmLémé]’umaqﬁwﬁiu%aLﬁaqi’ﬂuﬂﬁ Haelan Laboratories, Inc. v. Topps

Chewing Gum, Inc.”

YIndiana Code Title 32.Property IN CODE § 32-36-1-6. As used in this chapter, “personality”
means a living or deceased natural person whose: (1) name; (2) voice; (3) signature; (4)
photograph;(5) image; (6) likeness;(7) distinctive appearance;(8) gesture; or (9) mannerisms; has
commercial value, whether or not the person uses or authorizes the use of the person's rights of
publicity for a commercial purpose during the person's lifetime.

“Marc Edelman, “Closing the “Free Speech” Loophole: The Case for Protecting College
Athletes’ Publicity Rights in Commercial Video Games,” Florida Law Review 65 (2013): 560.

“Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 1953).
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Tandduusendmhenundsahdyaiudiauuauealu major league wany
Aulagiitonnasdn glauvaveasylidnsusiiesdineuilaninagldsunmuesiauuauea

v a

fuaudmundSeilandiieansnie si,ué’zyapmgaunmwdwiwﬁﬁ’uﬁLduLuauaaﬁu
;:ILduaslaﬂﬁ%’anmmiﬁﬁﬂé’ngﬁw%ﬁwmﬂﬂJ%"q?J'uuamnﬂIwﬁ Tuaoduvigndiming
mnndSaguiefuland fﬁ’ﬂLaaﬁﬁﬂ@a@ﬁuwauaam%wwmmuﬁﬁwﬁmmﬁUIwﬁIﬁ’lﬁ
sUnm SuldiundudUsziamm$agunmiinuaueaividyaniulandunesfudusivannss
¥os911a8 1INNsnsEvivesias vhlvneldvesussnlandainnisimiedudivandss
AUIUATMELAUUAURAAARIAIN 973,000 moaasansy lul A.m.1951  nde 731,000
neaansansy Tl a.m.1952" landdeflosdnasin duavazifindnsvedaniiiieatesiu
Fyanifiduavealdliansusifiosiferlunisldsunmvesiiauuaveaudland suae
siodin Ansluanuudiuivestinivaveausazautiulionafiasloulvuifuld nandn
ﬂawﬁqé’@mﬁiﬁmﬁﬁ']ﬁu;i&a'uwauaaiﬂﬁm%wéﬁu (property) #iaslouls $uaeFsanunsald
sUnmwesiauuaueatuduivndSavesduagle

MagNsIaNNIA 2 lagvinudiining Jerome Frank 3ladyin yanadeuiddnsly
Fordodlusunmvosnu Wy Avdiazeyaalunsnanguninueanuungsu suiduansiuen
peninnanslumnududiui yaranideidesdenldiunansznumnlaléfunanouumy
mnmseyaelilarsangUnmluiisne wu siliusnglumisdefan vusalagans visesalls
fiu waransludeideadon Judnsvesyanalunsvialalvgduldsunmls” ediduua
vealavhdyaeugnlilddnsusiiisadiiedlugunmunlandue TandFsanusaitaging
Fnaglilildgunmuesiiduvaveaiindyailifulandluldfuauduesdnaslsan
Aadadesnanannsofauldinansluleidewssyaraaunsoiazeyanaligauldls
Aldsueynmdeniiansiioginalallviypraduldavisalasuouanld

PndimneRtduaisuduresavsludedssiimaanigeusnildvdueniu
Fadoidundiusn wazdeulunenduiofideiitaniefiunndrsluarnifudnaliaa
ansgosnnnanmidadednegslsiadunisldendnualvesynraudndunisnsznu
avsludederwesynnaiiu

%), Gordon Hylton, “Baseball Cards and the Birth of the Right of Publicity: The Curious
Case of Haelan Laboratories v. Topps Chewing Gum,” Marquette Sports Law Review 12 (2001):
283-284.

“Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc, supra note 19, 868.
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2.4 msldendnualvasyanalneiudsugyln
2.4.1 AR Comedy Ill Productions v. Gary Saderup, Inc.

luaR Comedy Il Productions v. Gary Saderup, Inc.” ANRGIAAVDY
1a¥5 California l9iladuavsludedesiundn First Amendment wieavnslunisuanioon
Tusgsssuynuesanigelwini landeuT¥nde Comedy Il Productions lédnsueadia
nuaninande The Three Stooges Laefe Gary Saderup WazuI®M Gary Saderup, Inc.
UszneuRamaifeafunisnaaimidnuansieduislaa (Charcoal) TanAflosindnasuan
wageidefisnifiu (lithographs and t-shirts) Feligunmiifidnynzvesiiuman The Three
Stooges

ARfiUssLauLsniimaltiadedn California Civil Code w1931 3344 (a)
ATouARUAINTldANvauEIAUYRITIURAN The Three Stooges Msaldl 3881931 NYUNY
vo9a%y California Usuldtumslavanviensiviauatvayududuwiniy udidefiusii
vossuaglalldlddmunsTavanvdonisliauatvayuaudvodand Suassmedo
fsiuiAnanniseamiiunan The Three Stooges seflionazsinuzvosdniastos
i California Civil Code 1msn 3344 (a) dufiamumuadnuriuiuldfuyanaiililng
Usmanmistesuoyanalunislédnuuzesyanasiuiiste e suam lidezeguunie
oglududn sienslaan vidomss e Audiug widuasagldldldiielaandud u
Hednaglddnuuzesitunan The Three Stooges Tnglailsiguayanalunisdminedudn
yosdnasid Judumsnsznudvsluderdesvedland

Uszifiufians nsnszvivesdnasifunislfiaininlunisuanieands
iuntilu First amendment voe5g5350Yey visokl wiudn JnaeiaEnmlunisuanseen
A1 First amendment 84355333148y uidvEludeidsadudnsmaasugia (economic
right) 9E19MT4 %ﬂlﬁiﬁﬁ%ﬁ%%@ﬂgﬂﬂﬁiumiL%HL‘U@% (right of censorship) ualduanslu
mstlesuiliiinisihdeidesvesyanalulflaglildsuoygyin™ nsidnastidnuzves
fluman The Three Stooges lUldililldnisuansesnagraiasnim uidunislddnuas
vaayanalaglilasuaiye

Usgifiugniing suawfisiiuuudodavessiasidunisutasiuly
sUuuududelsl malfisumsnsyiessnasiundnmsldmdusssy (fair use) lunguane

22Comedy Il Productions v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001).
23
Ibid.



12 U 7 atud 1

AudvEinasesininudsugiuuuresuiiduasifadredun viedunisfufsddidn
TWluauiug namdnienis musumfé’%amzéfmﬁmiLﬂ?ﬂiaugﬂmmm@maﬂﬁmﬁ v3odl
3onimdn Transformative test Lipsanansludeideamiedvanssnulsduasosuiiin
21NM15as9aTIAfiBuIIIUTBIyAnafiatiassfty wmneulndiisiasldainetud
psfUsznavfiasrdulmininmnuinug winwlunisuansesn First amendment 7
Sgssuygdoniivamannnindvsludeldesuesyana manszviwesyanaitiliendnuaives
yarafiidoidenuividdsusulmigenliifunisnsznuansludodeswesyanatiy
uananiimadafiui fesfansannisnsgimessuasisszasimdilsnnieldeses
yanavdali ninauvesdnaglilijsssasdiientsnisdudainisilandsnainansly
Fododlandlasunsnsenunssiteudonliifintu wiviniferdestunanisdudaiag
ndulufndeuladeusninudinanfinmaudsunlasnndendioda wuiud mafuin
nsfidnasanmiiuman The Three Stooges atuuidefinifiuvesdnaslnsnisaonideu
é’ﬂwmzmaqﬁmmaﬂﬁqﬂa'ﬁ’ﬂ,malajlé’ﬁmim?{ﬂugﬂimjmmﬁmaﬂ The Three Stooges Ty
dnwnigdunianszvihvesdasiiunisuarsyusslovinnnieldosvesiiunan The Three
Stooges LL’5324
2.4.2 A Winter v. DC Comics

Tupf Winter v. DC Comics fnageanisia California l¢i3ladendnnns
1¥ledsugulmisunisdenifquiliidonlaslfiondnvaivesyananifufiazas
%@Lﬁm%aiuﬁﬁiﬁm%uiumﬁ A.A.1990 UEMInasnannadoniinuiedn Jonah Hex il
viavun 5 18 Tnglusiuay 2 e mmavmﬂiﬂﬂgiuuuiwa’m Johnny Autumn Wag Edgar
Auturmn Huiitesiu fazasdnaniidnuazaiinu Alsueu fumen lumiin uazil
yilspuiimuuiuiuuandunuazanmuinnsigs landaefiteanszga Winter Jo91 Johnny
Winter uag Edgar Winter tfutinausifideideansy Texas fitiosisansnuiidnuasidu
Auilen (Albino) wag Johnny Winter anumsinnssgeegiiuuszdn landflasdiasinldte
wazanvazvinsvedandlaglilasueyyinnield California Civil Code 11957 3344 (a)
flosnsaedilaldde Johnny Autumn way Edgar Autumn Litedngeligerumilsde
mMiguuesinasiteiidiazasluntidoniiguiulond nilsdensguinadesirliland

24Comedy Il Productions v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001).
“Winter v. DC Comics 69 P.3d 473 (Cal. 2003).
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1 J CY

Juyaaad 1481 39810 99578 wagyouAuTuLs Suaeredln nilideniiauvediay
Jumslddnvaesusvedandlaadeugding
aa 2 A Y aa o A ° ° = a
ARLUTELAUNA1aRBIINARuAD N15N5EYNYILaLTUNTITlnglUasU
gUTme’%ahj AagegaLm California WU 115N UTLLAUAINEIIFDINANTUIIN
é’ﬂwmzﬁuamﬂﬂaﬂﬁ%aLf’?{mﬁuLflui’mqﬁummmﬁuaﬁuﬁlé’ﬂszﬂaﬁw%ahj 1I9N1S
a PR = = | & a4 v X a '
deukuvuaraiiverdewludiulsznoutarasdisenouvednuiasiatuniely uag
anvauzresupraiidodaslagnildsusulnisudududnitealddnirduunesinnia
afuanvazveIyAnafilyadsiely wiuigniiansludedesegiu avsiluly right of
. @ a ada v v a aa A
censorship willudnsnasviugduanmsuwarusslevidlumansygianiinaniedss
P = Y] \ A W ' 26 o ° PRy
yAralaen13ldte 1@ee JUNI dnuazau viTeanuaeiIneT nilddenisnuresdiaend
favAs Johnny Autumn wag Edgar Autumn Liazefuanumyadlansiniy widnwue
6@ = | ] dl’ o ci Y < L o A 6
voslandfiduiissdrudsenevegimilslunuvesdnagildiudiiazaslunidsdenisou
mazastuldlailvelavedanianas insemnurlumasedlanifeenisatdvayudum
voslaninsliundenisdonisguresdnes maduiuin vuivanseenuuulidnduazdes
I Y a a a v = Y] = | A v o~
Junisdeideu deed mslianumumedeny viielugduuule udanuiuanseenunazeasd
nswasugUlnml Msndaenaiiazasnisgulaginisasneassa Johnny Autumn uag
Edgar Autumn luguuuuresinasudisuasiiiulannnisneludnuaeasiau Assmueu I
nuend Tunthdn dvideauiiauwiviuiaedunawazaiuninnssgs Inasldlaldsuninves
%) gj 27 v A o 1 Y v v =
landlagasdlumazasiu’ nilsdenisauvesdnasdeulasunisfuasesmeasninlunis
wanseonwazlilansenuansludeai@esvaslann
npRtsuazulamaansgeEnilinemdnifeiunsldiendnunl
vasymrafazdolinisldlaeivdsugilng nandevzdesldidunisdnasngudnual
eNanual MsednuEYIYARalaenT WidzAaslin1suTulUde winiy Tdseazidendug
Wi lvainendnualvesupnatug Feaziludededuesiadiwanuiuuilngeide

YoLAEIUDIYARADY

“Winter v. DC Comics 69 P.3d 473 (Cal. 2003).
“Ibid
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3. aRngadasiunisldiendnualvasynnaludflaina

3.1 Af Pesina v. Midway Manufacturing Co.

#f1a District Court for the Northern District of IlWlinois, Eastern Division
Afaduad Pesina v. Midway Manufacturing Co.”” WiaSufi 9 $unau A.f.1996 Tandde
Daneil Pesina \utinfauznissed Wesduas uEm Midway Manufacturing Company
U3 Williams Electronics Games, Inc. U3%% Nintendo of America, Inc. US# Sega of
America, Inc. WazUS®¥M and Acclaim Entertainment, Inc. ftduusemadisuazsivie
3ilawnu Mortal Kombatuaz Mortal Kombat Il s1aeifudvesdvdnsinlenusingnds
oglusuuuvvasnugvenmdsguaziadesiflonuauiiviulul a.m 1991 s A.A.1993
Fnagndlandlmdumsgsdmsumazasiuinlanuduas Suastuiinvimiwedand
wazinwaseuiames dnimuidlenuvessnaslildgussimadiufzantuin
nanaoulmuardnvazvedaniudrairadusiazasie Johny Cage luddleinuvisassnia
yossnas tandiessiaslulssdunilein Fuagigunm dnwae wagimisvedlandluly
Tnelalldsuougn madiuin msillandfosvidiesasifinansluiedewedandiy lans
fosuandliifunouinendnvalveslanddudufiansundiduiilemns™ aafinnsu
ngundnguvesinasnIalefidastuiinvimeeslandlinouiidiasaviinndaulas
adiflanuuds wWiudn suaeldvdswiimisnisedeulninazildsuninveslandnou
i lulHludflowny” snasduandddmaiui AlAwNy Mortal  Kombatiag  Mortal
Kombat Il g 6% 21n91U3U 306 QLﬁuﬁL%ﬂﬂdﬂwﬁﬁa Frazasiio Johny Cage’
wuiudsaeiddlldaviinavsluiedowodand

®Pesina v. Midway Manufacturing Co., 948 F. Supp. 40 (N.D. Ill. 1996).

“Ibid.

“Ibid.

*Gerald O. Sweeney Jr, and John T. Williams, “Mortal Kombat: The Impact of Digital
Technology on the Rights of Studios and Actors to Images and Derivative Works,” Minnesota
Intellectual Property Review 3 (2002): 103.

*pesina v. Midway Manufacturing Co., supra note 28, 42.
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3.2 Af Kirby v. Sega of America, Inc.

Aa Court of Appeal of California, Second District, Division Eight 3tadeaf
Kirby v. Seea of America, Inc.” Wie¥ufi 25 fuegneu a.e. 2006 Tandde Keirin Kirby 1Ju
1n5ee dnuans waztneenuuu 195ua19137 Lady Miss Kier warfaduiniosinng Deee-
Lite Balé¥uenafenlutiafuganasswui 90 fmasiisdnunnlugatufie Groove is in the
Heart l63umslinuseiianlures MTV uazingluvhlansednvazisuveslaniiazussi
fresoadiduiin quienndeia defnngudgaanndlad Funky n3zlusmsades
Aoined vhnuAunssam vudersdifuawviedidnusialafiney azmnensziddinGu
fyimsnisduiun Groove vilviaruddnuiiouaglutrdil warluimas Groove is in the
Heart Tandganamiifilsazandiléin ooh la la™ S1asfe U3¥M Sega of America (u
H3ndmineidlernudyudeinanin Space Channel 5 inufandmignianiilag Takashi Yuda
0l A 1997 89 A.A. 1999 Fazasvdnvennuiiduing1ifedn Ulala wasiivsslondiyn
Anunnluinudn ooh la la landflesidnasazifinavsluderdeswedandlastgudnuas
vadbannlulgluinlewny Space Channel 5 laglsilasuaygyn

A#lewnu Space Channel 5 LuFassmidrasavmnisallunaissuil 25 i
avasvidnAe 1nd1 \undeanie Ulala dataoganiiives 5 aauderndduisia nsvlusedy
ansnefiosm musevindufin nudvay Seian 5 Aeeguuniien azwgloviuinbu Tas
A3A9vee Ulala Fesludranissnsuveseideuvulanuyud wagldtusdddluiiedou
wazazfoadnsiulinssiudsnsveshenssin mndiawildnasliasuuuiaziiuniu
s1e9 lURssugavine aziaesiuledn Space Michael dagnasiligidunuiunvinasdey
Michael Jackson #sldaugalilfiesuarldsuinsinlunui”

lunmsfiarsanvesmatiunenlanduin Takashi Yuda inanuindazasiu
lownude Ulala inanFoniundiuin Urara uasdsulidununsinguliiedusonis
ponidss warazasdiinaainmigud uldldlddnuasland Snwavimnduinudy
fawas Ulala asedoulmld 6 uuu fo Tu a1 410 o wih waends imsmawiueenuutiag
NahokoNezu iusinisusidiiu Tne NahokoNezu liifdnlandunnou NahokoNezu uans
MIMNTAULAT Takashi Yuda Tudindalevingulildluiny Space Channel 5 dmsulnas

33Kirby v. Sega of America, Inc., 50 Cal.Rptr.3d 607 (2006).
34 .

Ibid.
Ibid.
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Alunuiufio Mexican Flyer usidlag Ken Woodman Tud a.¢1.1960 @sliliiendamse
$rsfsnumnvoslaniniers Deee-Lite™

A1aLuIn California Civil Code 110131 3344 (a) msldienanuvalvayana
mnedanslénmeesyanadu Tunsdnimdnsgndnanisaiisassdidlonuivanslu
Foudostiu aafiansantoudn Flewnududadassaiiainmlunisuanseanvidoll tiud
aviainmlunsuanseantuaseunquliiazuansoaniasniadou viewn wieuantoon
Tuguanuausdrienunmeuns Wuierfuileinuitedumsuansoonuniusuegimis
Wueunulseiusednadu’’ daleinudadudedldsunisduasesnendniaainlunis
LaAAgaN

arfUsTudeulimaifadedn msfisnasaiiaingas Ulala duduns
azifindnsludeideslandvioly Wiud1 Ulala lifldasnideusudnualveslanduilnenss
esanfimnuunndnafuluseazidonituy Ulala gnadrssmeneuinmesiliidnasd
greugs Neuvdngiuvesdnasilildin Ulala afrsunainnisguddu uaNAINTNTIHUTAS

Y

H1azATOILANA1991NLANA NIANNLNAIENTINY ke Ulala ANTINuLae hazddiumng

v A

néAgyAeanveunutudaeseglueInagavanetduowian uin1susinievedlanaiiy

o

=

Jugal A.a.1960 waglivsingirgunimvedandazifieadesiveiniaudedidla viaile

3
a ]

NITAUIINNVIININITLHUKLED WU YILAUVB9 Ulala TN1SLAUAIELUY U1 haziiy Ay
widlauluiAlawasvedland wWoNa1suisinantalrgeunandliiiuin sazes Ulala Tl
a ' ° v v fa A 1 I |3SI lo v a |
nswdgusing wagdnaglaaieassrddudnluilunulnd Tagldddesinnsaniiny
Tysitduiinsdedanunisanuvangdy maiasumvanudsusuivdainad Winter uadn

< & W a4 v X PRy M Yo ) ¢ ¢

Wi Ulala Wushazasiiasrsulaegimuinuuagldlmisudnvalvedaniunldlaenss
Y a 39 o & o = v v A a a A &

faguaf Comedy lll” detudaedsliliazfindnslutedysodann

36Kirby v. Sega of America, Inc., 50 Cal.Rptr.3d 607 (2006).
37 .
Ibid.
“loid.
loid.
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3.3 AR No Doubt v. Activision Publishing, Inc.

#a Court of Appeals of California, Second District, Division Four 31adeaf
No Doubt v. Activision Publishing, Inc.” 1ile¥ufl 15 nuanvius a.a.2011 TandAersauns
No Doubt iunanuniendizdnunsuatsiilan & Gwen Stefani tnfomdgaduinioi
Tandvidyaeugalildansluendnvalivensaunisuuidvninasieldluifleinues
$nae” SuauRoustv Activision Publishing 1Juusevndnuazdnsminedalenuiialan
Wudfasauaianning Band Hero Tagtny Band Hero $1wmiglfannnin 40 &ruuwsiusialan
Tunsiaunai fauievadouduiuinuniifogass uadldinamanamassznauly
NUEEUIYIINISERNAIAZAT (avatar) liugiauaunsau definng dndesin vielenass
ﬁ’gazmmq&f’gLﬁuf?ha3mﬁa%’méﬁumm%ummmﬂﬁﬁa&UJ?\]'%& WAuNNAIAEATYNAS LAY
DONLUUNNNALASTINTINEYI3 fiaudiannsaainefazaslulnunaiisyndnueiiazas
s wazidoniiazuandduainlag WuaunfifidesBandeideswnnda lurisassnaud
viieusinsziioiniauenlanfidenls Tuiny Band Hero Usznausiemannnit 60 1nasdn
ougalifiauusanasduniedld Tusazidunudy Wefauiuiuusazainldudias
annsaUandoniazaseuarannsaidensiazasiiu uansiuinasesls Algogluny

Tudyareugralildansuuulifavin landeyginliduaslide sulay

]
=

ALY LASEIMLNENITAN LLazﬁm%ﬁLﬁmﬁw%’wé?ﬂumq{jzyzyﬂﬁﬁiamu Band Hero
uennilanddseygnelidnasldinasedlandsiuan 3 masluinusiias uaznnasiiagyin
n1saennuaztuiingUlay sUdnwel sautuendnualvesaindnienuns laginisdudin
e sy n155ee Mufudewenindesh detufinuazuvandusmazaslunuase
landfagnsiaginviloutiunuieuazau1dnag No Doubt visall Aeuii3dlewns Band Hero
Ay g 2 dUat lanAnsuisnsUandervesiiazasiuinlonuin @w5uas No Doubt
adn 2 Auazgnuandenlusiudl 7 aundnimdeargnuandealudui 9 ilevandenudn
Aiawaninsaidendiazasinionit Gwen Stefani Sadhudesuel duanSnAuBUAINTD
dnSeududesinds aundnudazaurensausagnifeniaediau wazuandlunuiiiesnu
dealagliifesUszneuluseaudnaudy wieluuszneufvamdnismunsdulung Tand
$rerdnaslildudsdnuusrurennuillilandniudeu uenainilandifisseynynly
Snaelddnvazvoniuailandiumasiuiy 3 awedansiniu Welandusddisias

“No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).
a1
lbid.
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N31U 31885071 911881319190 AURTB WA ULUUIIAUASLANAINRATIIYATN 11NN
T ouAUlan LN D LAAINAIDUUDNINNLNAIVDINNLAY LANAFHBDINITHMINABUIITNS
Uandonvasinazaslandluiny Band Hero 98n uidnasufiasinesiainlanduimdiay
mMendsniigiaunnulaasieiiasasasnuasauda
Tannie93ta871 31,ael5%9799Uns No Doubt MIN19NISWERAY LBNENBAIUBY
annTnsnunslaglildsuoygndunsasdindnsludeideslandniu California Civil Code
¥ A a2 o Y oad Yo 1% 1% o
11951 3344 (a) kaztennduy  Jaedeginialeny Band Hero tasun1sAuasasmienen
~ A o v v 21 & 1 ac = A
LESANIUNSHENIEBNNI A LAAS19ATIATULN  FNaLiNI1 R LeLny Band Hero tTuaui
wanpenuIeg1mianazlasunisAuasasmenanasanlunisianieanlilsnngainau
1554N55U9U waeg19L5AnINLES NN TUNITHLAAIDBNVBITLALH DINAITUNAIEITUNT
¢ A ¢ A 43 A a a A oo & P v a a S4
wa9rnUselevandeidesvadlannusaly wesanansludsidusiumaieduavansy
ysfuasomsngdunslygidinuns uindunuiiadnassdiuanisniy 1a) uassy
Fadunamaislninziauvinvsvesyana Jelded ANDIRNI USOAMAIUBIYARATIDL
i o 1 a 6 a % 7 6 3 44
wanAsUAUANAIIINAIYEVSoNIUATYFRINAULIINLENEN BalYRIYARRTIL
aRfideyn1iiateny Band Hero ldiendnualvadlaniidunisiaesugding
& 1 @ 1 o M v 7 LY a v v v [ 1 £y
wsell Wi Fuaglidlaredinfiiazasienun No Doubt lTunulilaasisainland wirdy
Sundnasldiendnualvedlannasanienishisvuinniswwasulmwazanenin Wiefae
4519979198 115389 warldeafeIuednunI IaglnuIEeNAURILanALve LAk
! - a & v Y o & = ° 9 A A, .
wunudenazlutininaimie1smun3 No Doubt 31La899NSAR Kirby v. Sega of America,
Inc. M3nagldFarastandlunisasusulnivdniiosainaeluialens Band Hero 1
a¥ATANAIEUAUATUTENOUMEAINTITINGDEDUNAT Y TanvdmateUsenn iU
mntuene wazeugwlvikaulTouaiiouwdusglunnimusslandlderauandlalugingss
=] 1 al . . % v Y 3 a (% 6
AaLUINAR Kirby v. Sega of America, Inc. mazATUNTeY Ulala uugniUasulonanuyol
Tnsinsvun wiluing Band Hero wiazaslaniazuanauniagiilainy Aduduinues
< 45 | a U aa a A fa A ' ad ] A
Son WULAEIAUTINATIN NN TTOLA9INNITEUAUNTSON 21N LUNUBALFLADN bULNUT
ilvgiauldiazaslanduananasdunldlamasedandldlivisusUlnivesendnuel

*“No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).
“Ibid.
“Ibid.
“Ibid.
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AN B9sE No Doubt wenaniunsidfiendnuains No Doubt uanamassine iunadsslond
ensflngededeldssainienunilandimsizunumasweslansdoudoniiozdowmny
Band Hero titeraulutindewideaundniinusdland wuiudr amnsmiilavieainnds
vounuiiudessesaniendnualvesyanaidnassslideideweslandluifenudnay™
mMsnservessasIadumsuaenusslesianansludedsmedansuga

4. UNIIAIZA

4.1 ansluveiduavaiynna

nafnenduduiiegisduunanui azduldituananiveidssgeugni
Fodesluuarmusslevilaglilasueugin Wesandunisuarmmusslosunanidiag
ag1amils California Civil Code 1151 3344 (a) Mvuadtunaalaeguauazdiliveves
yAna Ldes sUlan JUn visetendnualsingg imwvaauuaﬂm W30dUAN Y30UIN1T 1ng
Unannanubuson devdienuiuiadernuidsmefiintuvesyanaiigmintendnualluly
97nAR Comedy Il Productions v. Gary Saderup, Inc. awﬁiu%aLamLUuawﬁwNmegm]
(economic right) ag1ails alyilalanSvesyanalunisiduwes (right of censorship) us
2 o a U ag v o A o M Yo 47 A o °
WuanslunisdesiuiilviinsihdeidesvesyanalUldlaglilasueyqyin n1sndnasin
anwzveafiunan The Three Stooges TUldnulailynisuanseanagradiiasnn undunsly
anwzvasyanalnglilasueunnuenanid@nsludedesdionaleuliuniulalusuiuuues
o Ya a o < v = . .
dryeyrauqwbilddns duazmiuleain af Haelan Laboratories, Inc. v. Topps Chewing
Gum, Inc. wivauLunvedy oy biliansasiiielatuasdedinisimunlilviuude
Laignadundienatinslemaunitlasueugyin waznelviinnisiessosndnuundund

No Doubt v. Activision Publishing, Inc.

4.2 msldendnuaivasyanaluifleinuazdesiinislilneasugdln
4.2.1 msltflaedeusulv
ansluieidoninainqueavesmuaulavesdfidureuludodosves
yanalayananiaumnssnnindaunsiygniigsiunsoddunuusasUssanigainiasse

“No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).
a7
lbid.
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IasadugUssaneanin uitadesiuduuussuiidesedonauasusselunsadisty
Hetedesenvanawiseriuiulsluouian wansnsnNnInsaunistygrfinguaunesesiu
nsfuATeMAENNTANANTBIMINEAUN TRy usaUssanl

uegslsfnnunisliiendnunivesyanatudeulesiundnnsldesnadu
sssulunguanededng Sussiiiuldainai Comedy Il Productions v. Gary Saderup, Inc.
iiulainmalsnensnunnsuuinisin mslélasasugulvsiszdedinisifanisdsnidn
IWlwendnwaivesyaraiisnagliluumamisslovianiedowedland usdiagasi
@I nlunITuanseanlaen1IINAIN iunan The Three Stooges lagldrilanazusssny
yosdnasiniy uwidnasflildnandimaliuinfinisiuasusudnvazisuesiiunanThe
Three Stooges a813ls Suaenfisauarwiselovtiandedewasiiunan The Three Stooges
sudunisnsznudnsuedland usainad Winter v. DC Comics 311889z ApakandbirIaLu
et uasadunduiinmadsusulnnnnuiuvedanduaglailldjsussasdmans
Mdinaramunlagordedeidssvosland ndndand1nionin nsldlasdsusuing
(transformative use test) laglduuanufnainnguanedednsidesnisldesradusseu
(fair use)” wdndainamniiunmsduihminssaiaainmlunmsuanteanvesyanalduay
fla¥rsassdtuivansluiedesiiyananinazaidededulifeddiduseny e uas
fdming vnidunslidedsamesyanalasendealondnualvesyanalaglildsueynyn uay
sitUsrasidevstlorinandudud whsdunuitadduniesin fidunsuaim
Usglevinndeidosesynnadu

4.2.2 amudenleafundnauveusssulunisnssyiunnusuiiavans

Doy

a

nanAuveUsIIluNIINIEY N NUSUTavEYS (Fair use) Tunguuneavans
YosUszinaanigosn Wudssniivegrmiavesnisazidlindvdnsaunsesv iy gRasdns

Doy

A.7.1976 (The Copyright Act 1976) 11951 107 ndndananldlduSeudiovnuiiaieassd

fuansludodosusognsla mnumSeudiounuiiaisassdlndiunusuiavansing
1191571 107 MUUAIT “UURLAAMUAN LIRS 106 kag 106 (a) ienANuauy

sssulunisnszunsusuiaedng srudenisldausuiidednilaeidnuluduiinnde

'
a

duduiinideamsonisnseyilaedadulasunimualilusinsnue dusuingussasd wu

®lysoa uzSang, Souny, nin 105.
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17 US. Code § 107 - Limitations on exclusive rights: Fair use, “ Notwithstanding the
provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use by
reproduction in copies or phonorecords or by any other means specified by that section, for
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*authors Guild v. Goosgle, Inc. No. 13-4829 (2d Cir. 2015).
54 .
Ibid.
*®17 US. Code § 106.
lbid.
*lbid.
%17 US. Code § 106.
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59Comedy Il Productions v. Gary Saderup, Inc., 807-808.

60Jordan M. Blanke, “No Doubt About It - You've Got to Have Hart: Simulation Video
Games May Redefine the Balance Between and Among the Right of Publicity, the First
Amendment and Copyright Law.” BostonUniversity Journal of Science & Technology Law 19,
26 (2013): 67.



24 I 7 atud 1

(%

ATz Idyaugnlildansiuuaraniveidusinesnisinendnwalluldluinlemns

o 3

299UlAgANTNINan D ULNUNElATUANNALSIA Lol NS 197U
5. unasy

demaluladfifauiu fdusiounaiiouldiduduyanaiinuiuseulunuussion
a9 fadruaziamnialensldfazasnslunalasenduiendnualvesiiidodesansly
Fedvavasyanaiigninlulluileinugenlasunanseyuiluuiuiyaraauaisioziians
dosfulailvigdulideidosvesnuiininazaiislddedddina ussnu wazddming lu
YULAIAUNITIIANANATRIEE NNTBIAS 19T IATAloNNNAITIE AT UNSANATDIAE
nslilaedsusulmivosendnvalifuiivumanisiimalsemaansgowsnléitede
Tunisdienatmdnszninednsludedsaanainmlunisuanseenvesyananiels
Sgossuyadsamnsalfifunuimsunsitedonsldiondnuaivesynnaluialenulsmin
AaduailutszmalnenassinsdidnuatsuuimisiimaUsemaanigewiniiuniiansan
wazdvanniigamniiynisinaediuldednals



M5A155°UAWA aUuTRfans 25

UFTUIUNIA

lygom muzdvne. “vsluleides” ynasnsalanges 16, 64 (2547): 102.

SIUA LURLENT kasY Yty 913 Inenae. ﬁ’]@%U']EJﬂ{]WN']EJa‘lJaVIé fanindafi 2. NIANNLINUAS:
diniuiieyeyuu, 2558.

Amin, Reshma. “A Comparative Analysis of California's Right of Publicity and the
United Kingdom's Approach to the Protection of Celebrities: Where Are They
Better Protected.” Case Western Reserve Journal of Law, Technology &
the Internet 1, 2 (2010): 97.

Blanke, Jordan M. “No Doubt About It - You've Got to Have Hart: Simulation Video
Games May Redefine the Balance Between and Among the Right of Publicity,
the First Amendment and Copyright Law.” BostonUniversity Journal of
Science & Technology Law 19, 26 (2013): 67.

Dougherty, F. Jay. “Foreword: The Right of Publicity—Towards a Comparative and
International Perspective.” Loyola of Los Angeles Entertainment Law
Review 18 (1998): 423.

Edelman, Marc. “Closing the “Free Speech” Loophole: The Case for Protecting
College Athletes’ Publicity Rights in Commercial Video Games.” Florida Law
Review 65 (2013): 560.

Entertainment Software Association, 2017 Sales Demographic and Usage Data:
Essential Facts about The Computer and Video Game Industry [Online].
Available URL: http://www.theesa.com/wp-content/themes/esa/assets/EF
20 17 Design FinalDigital.pdf, 2017 (August, 29).

Hylton, J. Gordon. “Baseball Cards and the Birth of the Right of Publicity: The
Curious Case of Haelan Laboratories v. Topps Chewing Gum.” Marquette
Sports Law Review 12 (2001): 283-284.

Nimmer, Melville B. “The Right of Publicity.” Law and Contemporary Problems 19
(1954): 216.

Prosser, William L. “Privacy.” California Law Review 48, 3 (1960): 389.



26 A 7 atudi 1

Rosenzweig, Benjamin J. “A Change of Hart: An Argument Favoring the
Transformative Use Test in Right-of-Publicity Cases.” Suffolk University Law
Review 48 (2015): 240.

Sweeney Jr., Gerald O., and John T. Williams. “Mortal Kombat: The Impact of Digital
Technology on the Rights of Studios and Actors to Images and Derivative
Works.” Minnesota Intellectual Property Review 3 (2002): 103.

Torres, Eliana. “The Celebrity Behind the Brand International Protection of the Right
of Publicity.” Pace Intellectual Property, Sports & Entertainment Law
Forum 6 (2016): 118.

Warren, Samuel D. and Louis D. Brandeis. “The Right of Privacy.” Harvard Law
Review 4 (1890): 193, 216.

Authors Guild v. Google, Inc. No. 13-4829 (2d Cir. 2015).

Comedy Il Productions v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001).

Comedy Il Productions v. Gary Saderup, Inc., 807-808.

Hilton v. Hallmark Cards, 599 F.3d 894, 909 (9th Cir. 2010).

Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc, supra note 19, 868.

Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 1953).

Kirby v. Sega of America, Inc., 50 Cal.Rptr.3d 607 (2006).

No Doubt v. Activision Publishing, Inc., 192 Cal.App.4th 1018 (2011).

Pesina v. Midway Manufacturing Co., supra note 28, 42.

Pesina v. Midway Manufacturing Co., 948 F. Supp. 40 (N.D. Ill. 1996).

Winter v. DC Comics 69 P.3d 473 (Cal. 2003).

17 U.S. Code § 106.



NAVAIBLNBNITHRILIAIINEINIT IUNITUAITY
UD93INAATARANE

FRIANENTIANTE AANNE 96NN






M581551UAMN RUUTRANERNS 29

i L% ] o/ a a a *
ﬂa;]‘ViSJ’]EJL‘ﬁE]ﬂ’]'i‘WW‘L!'lﬂ’J"Illﬂ’]ﬁJ’]'ﬁﬂl‘l&ﬂ"l'ﬁLL‘U\‘l‘U‘U‘UE]\?Sq'iﬂQIa‘\]ﬁGIﬂé

Law for Development on Competitiveness of the Logistics Business

= aa Kk
FRIANENTIANTE AT.EUNE 29EINn

Associate Professor Dr.Sumalee Wongwitit

UNANED

£
aAav aAaaou (3 v A ~

QWU?ﬁlﬁJumemﬂﬂizﬁﬂﬂ%ﬁﬂﬂE]L‘WE]WW&I’]G]'iﬂWiV]’Nﬂ{]ﬁJﬂEJﬁLViiJ’]%ﬁﬁJGiaﬂ’]'iﬁ%JU’]

q
a s o

gsnaladafndvadlve laevinisidedenunin sulun1sddenangrmnenwaznissiusiu

1%

Toyamen1sdun1uall ideyandnasinquasnguniasguasnguaiaensy uatldinaia

© o

nsidenyideyananuuulRnIziaIzal

Han1sAnwnuIInisladafindszaulan endeu uwaglve lunwsiufidnuaesily
madoulesiuresidldyadwinlan  Taeilladadndiduilandnivilvszuuiasugialan
ansnduindeuldedisliussaniam uazuiundssmeadianuiuslunsimunssuuas
gifeladaindvosmuiteliiAnauannsalumsudeduls uasnuitniafzuazaaienyudl
msuiuasiiunumdennuduiusidenlosszritamsimuaulsuneuasngrsnevesively
M3daEs fuitusnstinuanuanasinmenisausnsanglinismiuguavetasdnisnisen
Tanuazandeou (Muanas GATS  wag AFAS) uenaintiu wan1sanwdanuinnganglne
\Rerfugsialadadndilogidudnouan nszdanszanseglumnuiviinveuvateviiieny
wazfimeazdemnnifuluaudussnounsenalidlauasi fungrnetu Snisdiaianiss
Tngludnduliuigusznauns wasunsnesdadianulidaau l8anguuiuiiliaunse
sesfumaiAsunlasesasusialanuasmeluladiiualiy mstiduldnguunedilidusssu
warlaiusdla Selsifiomorenufonyudenisdnadugsiauasnisudetuiilussan uazd

* L o = Ao oA = o ) a
U'ﬂmmmiEJ‘ULiENmﬂIﬂiJﬂ’]iT\]EJ bIBN ﬂ{]‘wmaL‘W@ﬂ’li‘wGummmmmiﬂumiLL%ﬁﬁuuﬂluﬁqiﬂ‘\]

Tadadnd lasunuaanuuaddeandtnnuauenssunITITe A,
ko L3 o aa s a v o a v o
919158Usz5A0uEdRmans WNINGIREIWAINY; LU, WANINEIFEIWAIKS, WUN., MC,

Comparative Jurisprudence Major in International Economic Law, Ph.D. ﬁmuu’%mimamawﬁﬁ’maﬁm @171
MIUIMINIiAL (Uleuganssue) nangasuuwd andulndaiauuimsmans.



30 7 7 atuii 1

iaeandastuvdnmadaEEnisdnsitiutesnsldidonuioR suideiddfausuus
Tidledmingmngliiduszuu Savanamingruneddiusemansatiudshedu el
sansintauazidnlald wazasiruanaeinsidnanialidaauiaglusdansisasula
sfamsuiulgaiemvesngraneiiidesitaFesnmuuagnsusznevianisiiewseu
AnunFenlunsaEsamuinsauiusnstivadinenieldninunnad GATS uag AFAS



M5A155 WA aUUTRFEnS 31

Abstract

The main objective of this research is to suggest legal measures that are
adequate to promote the logistics service business. The research was carried out by a
qualitative research including legal research and conducting interview the two groups
of informants i.e. public sector and private sector with a purposive sampling
technique and a snowball technique.

The fact finding revealed that in the overview, the logistics businesses of the
world, ASEAN, and Thailand are being interconnecting as the global value chains. The
logistics is a nucleus of moving forward world economy efficiently and various countries
are enthusiastic to develop their own domestic logistics business and systems to
enhance competitive capacity. The research also found that public sector and private
sector of Thailand have acknowledgement and roles to the relation between
obligations of the agreement on trade in services (GATS and AFAS) under supervision of
World Trade Organization and ASEAN. In addition, the research found that several Thai
laws relating to logistics business are scattering in many government agencies’
responsibilities, too detailed for the entrepreneurs to comprehend and consequently,
violate them in the end and being burdensome unnecessarily to the entrepreneurs.
Besides, some sections of those laws are not complied with principle and characteristics
of good law i.e. unclear, inflexible, non-adjustable to changing world economy and
advanced technology. The law enforcement has not yet been fair, transparent and
adequate to support business and fair competition as well as not in accordance with
principle of liberalization of trade in services which emphasizes on non-discrimination.
This research suggested rearranging related laws to be systemized i.e. merge several
subsidiary laws to be easy for access and comprehension, regulating use of discretion to
be definite, transparent and accountable and, eventually, improving substantive laws
having limitations on investment and business operation for preparedness of
liberalization of trade in services in pursuance with Thailand’s obligations bound under
GATS and World Trade Organization’s supervision and bound under ASEAN Framework
Agreement on Services (AFAS).

AEARy:  NgvanY, g3naladaing, n1siaEsAusnTg
Keywords: law, logistics services business, trade in services liberalization
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wazfiUsnuAanssuladafan (nformation and Communication Technology /Consulting)

a s

v 2 = o8 Y a a Ny o = 1 L. . ..
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'sin Tasm, mmﬁtﬁmﬁ'uaa%aanaﬁﬁaaﬁu Basic of Logistics [Onlinel, available URL:
http://www.v-servelogistics.com, 2560 (514103, 12).

2Ken B. Ackerman, “Pitfalls in logistics partnerships,” International Journal of Physical
Distribution & Logistics Management 26, 3 (1996): 35-37. And Freek Aertsen, “Contracting-out the
physical distribution function: a trade-off between asset specificity and performance measurement,”
International Journal of Physical Distribution & Logistics Management 23, 1 (1993): 24.
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alliances, Contract logistics, Contract distribution Wag Third party logistics wid ey
’L%ﬁaﬂﬁ’uumﬁqmﬁa 3PL (Third party logistics) %‘%ap:ﬂﬁu%mﬂa%aaﬂﬁmauaf
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logistics ranagement)” ?Nﬁﬂﬁl,ﬁuié’dwqiﬁw%m'ﬂaﬁaaﬂéﬁ?uﬁm'mﬁ’ﬁﬁyﬁﬁamimﬁq
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Tadafnddauduavmiliveanisiuing (Trade in services) iesanisnisinlan
(World Trade Organization: WTO) uagel@eu (ASEAN) AuualiuseinAaudngoininumn
ANINNLANIAIUING A General Agreement on Trade in Services (GATS) WazASEAN Framework
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wananywiasinslaszynsananalilunsadisiuans (Specific commitment) dalszine
Inefidundduandnuosmiunnas GATS wag AFAS fana1n uazldanudsnisdianana
avladaindly (melddesdnsnunsidngnain (Market access: MA) wagmsUseatiLdes
AR (National treatment: NT) Safumglilnedesl fuanuiusnsdildnnadiuagi

3f\/\agnus Berglund, P. van Laarhoven, G. Sharman, and S. Wandel, “Third party logistics: is the
future,” International Journal of Logistics Management 10, 1 (1999): 146.

4Ganesh Vaidyanathan, “A Framework for Evaluating Third-Party Logistics,” Communications of
the ACM 48, 1 (January 2005): 91.

5Guillaume. Daudin, Christine Rifflart, and Danielle Schweisguth, Who produces for whom in
the world economy? [Online], available URL: http://basepub.dauphine fr/bitstream/handle/
123456789/10028/Daudin%20Rifflart%20Schweisguth%20Who%20produces%20for%20whom%20
(JE%202011%20-%20Normal%20formating.pdf?sequence=1, 2011 (April, 29).
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6UNCTAD Secretariat, MANAGING THE REQUEST-OFFER NEGOTIATIONS UNDER THE GATS:
LOGISTICS SERVICES Revised Draft [Online], available URL: https:// webcache. googleusercontent.
com/search?q=cache:gpmO05H5jRMkJ:https://vi.unctad.org/resources-mainmenu-64/digital-library
%3Ftask%3Ddl doc%26doc_name%3D276 ditc_tnc+&cd=1&hl=th&ct=clnk&gl=th, 2006 Uune, 1).
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THAUR9IR G080 uU3EW DHL, EXCEL, MAERCK Logistics 18 TNT Logistics Tuunieil
fliusnsdunisndulsaanliiagnduningndaiafndwindy’
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Fu neannzedhedadioldinsinge “auniusladanndlng” (Thai Federation on Logistics)
Juinguasuiinveuuiunsiaunszuuladafndlaens Seildausadauiusivun
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:
Henrik Malmborg and Alexander Richardson, The Logistics Strategy for Wilson Logistics
(Graduate Business School, 2000), p. 6.
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aoidfion swanUsEmelng, 1A5IN15N15INNUANTITANES Ine-ansgawsni Tunia
n1svuduagladafng [Onlinel, available URL: https://tdri.or.th/2012/11/a130/, 2548 (flquie, 26).
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(A.1.2009) YU (A.F.2006) WAz WAL (A.6.2006) T2TINMIVOBLUAN AT T
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odpu-seansids-hduaud wazslwansmiaiendou-dude Tnslanze1sds odould
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for the Integration of Logistics Services) ¥84a1ntANNIIALIUNITNITEIWAUNIATT uae
wnvulugiine el dulumuundsdiinguszasdiiiearsbifnnainsuiluendou Tne
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meludeu

uenaniurantsAnmdmuitendeudinsidulaluseain deiiiunisouds
ynaFedeliuimnunsvudsdudmiadeifinty (fuyen Sulaiide aud. a11 Weuns lne

“The World Bank, Connecting to Compete: Trade Logistics in the Global Economy.
The Logistics Performance Index and Its Indicators (LPI) [Online], available URL: http:
//siteresources.worldbank.org/TRADE/Resources/239070-1336654966193/LPI_2012_final.pdf, 2012
(June, 15).

Y ASEAN Secretariat, Logistics Services [Online], available URL: http://www.asean.org/

communities/asean-economic-community/category/\ogistics-services, 2012 (June, 15).
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@aplus e wade Sanulaarunudisuiunisvudedudniseinia)’”
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flﬁﬂﬁﬁﬂﬁ’@ummé’ﬂﬁﬂﬁﬂizwmmmmaﬂizﬁumﬂseiaﬂamﬁuamulﬁ AoUsEaNS N NS
syuvafuayumsd (Trade facilitation) wavu3nsnsladafing (Logistics services) — agnls
Adlefansananunisalladafindvedive ausenuvessuiaislan Ae Connecting  to
Compete: Trade Logistics in the Global Economy The Losgistics Performance Index and
Its Indicators (LP))"” wuinanniznsudstilugaed w.e.2550, 2553 uag 2555 Lidufiunela
TngUsemalnedimsianngramnssladafndlusziuianamnifndewIeudiouiuussme
duq vhlan lasamludfdumsudeswintsama fulassaiieiiugiu fuanuans
TumsvigsNavesiUsenaums wagauiisn1sAANINg MLa1U

12The World Bank, World Bank Data Indicators. World Bank [Online], available URL:
http://data.worldbank.org/indicator, 2013.

1fsWorLoI Economic Forum, Outlook on the Logistics & Supply Chain Industry 2012
(Geneva: World Economic Forum, 2012), p. 8.

14Caroline Freund and Nadia Rocha, “What Constrains Africa’s Exports?,” World Bank
Economic Review 25, 3 (2010), p. 3.

15The World Bank, Connecting to Compete: Trade Logistics in the Global Economy.
The Logistics Performance Index and Its Indicators (LPI) [Online], available URL:
http://siteresources.worldbank.org/. TRADE/Resources/239070-1336654966193/LPI 2012 final.pdf,
2012 (June, 15).
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Abstract

The objective of this article is to study the effects of administrative court
rules on litigation. The study will address issues of enactment, the authority of the
organization, the status of the rules, types of rules, legal consequences, different
types of proceedings, and prescription in Thailand and other countries. This article
will offer conclusions and recommendations designed to adjust and adapt the rules
of the administrative court. This study employs qualitative research using academic
papers, legal research, and related information, in Thai and other languages,
followed by an analysis and suggestions for standard “Rules.”

This study finds that there are issues regarding the judements or rulings of
the administrative court, including: 1)issues affecting the jurisdiction of the court to
inspect “Rules” that were enacted by Independent Organizations Under the
Constitution; 2) issues affecting prosecutions that involve measures of the
administration; and 3) issues of prescription on the starting date of the prosecution.
The author suggests solutions that are interpretations of the law, and are intended

to amend the provisions of the rules regarding such issues.

Amddg:  ng, wmsnisngluvesheunases, dheunases

Keywords: rule, internal administrative measures, administration
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6H.W.R, Wade, Administrative Law, 5th edition, (Oxford: Clarendon Press, 1984), pp. 733-743
99islu Bagns auna, “anuzuazHanNgrInevewmlideisy unuflAuazinnsnisaeluveslie
UnAsaY,” (e InustRAansumUMan, UNINeI8usISUAERS, 2533), ¥t 126.
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8Dicey (AV.), An Introduction to the Study of the Law of the Constitution 10th ed.,
(London: Macmillan, 1959), p. 330 #1sfislu vI5fnA qqiiaﬂ,m, “mmﬂummaaizwmaLﬁaqlué’aﬂqw
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Abstract

Football is a very popular sport in Thailand and can be transformed into a
professional sport that generates revenue and business returns. One part of
professional football management is to put the legal measures to help manage. This
is because the management of professional football requires the interaction of
individuals or agencies in many parts. In the management of professional football in
many countries that have developed in the field of professional football
management at the present, it is found that all legal measures are used as part of
management. The structure of the legal system used may vary depending on the
context of the society, the legal system and the culture of the country.

At present, Thailand has established a law on professional sports
management to be enforced specifically as the "Professional Sports Promotion Act
BE 2556", which applies to professional football management in many parts.
However, due to the fact that there is a legal provision for the management of
professional sports is @ new issue for sports management in Thailand. Therefore, the
study of the legal framework for professional football management in some high-
level professional football management countries in comparison with Thailand is
considered useful for defining legal guidelines for Thailand's professional football

management continues to be effective.

AR NYYINERW, WaueaR TN
Keyword: sport Law, professional football
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‘Auditenansine audealufwaueavesive: Auunumlufanssuasegiavesdszmne
Wiadunyuideundn 12,000 §1UUM (NSZHanssAl avufi 2762) [Onlinel, available URL:https.//
www.kasikornresearch.com/th/K-EconAnalysis/Pages/ViewSummary.aspx?docid=35575, 2017 (April, 1).

’Eric Hobsbawm “Mass-Producing Tradition: Europe, 1870-1914,” in Eric Hobsbawm and

Terence Ranger, The Invention of Tradition (London: Cambridge University Press, 1983), pp.
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[
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1 [J 3 i i L% U 14 a
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A a o L. ’ v 1Y) A a ' a
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263308, 9199l lwmsun Usenauda, “dawinisvesinusssunnueansUsemeludsnulng w.m.2509-
2544,” (neninusAalamansumUndin, YN1INg18usISUAIERS, 2545), Ut 19.

*Michael Archer, Peter Arnold, Christopher Davis, Paul Gardner and Martin Tyler, The
International Book of Soccer (New york: A&W Publish, Inc., 1977), pp. 10-11.
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4F.Inglis, Raymond Villiaams (London: Routledge, 1995), p.53 cited by Richard
Giulianotti, Football: A Sociology of the Global Game (London: Polity Press, 1999), p. 6; g1anslu
wrsun1 Uszneuia, “dauinisvesinusssunnueanauszwmeludanulng w.a.2509-2544,” Sauhy,
%t 20.
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5The Economist, How Spain learned to play the beautiful game [Online], available
URL: http:// www.economist.com/node/21556545, 2017 (April, 1).

‘0 Tan, Ursan vs w1a3a NSl 3309 AUNAEATY uazdnAes ﬁlaﬂﬁﬁmﬂﬂuaa, wila
Tag yayqvid Sugssa (NFaMmuvLAS: WLoaTIgdnns, 2558), nth 17-19.
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"Siamsport, 291281U98 a1 8n1 [Online], available URL:  http://www.Siamsport.co.th/
Column /150222 134.html, 2017 (August, 10).
8STEF/-\N SZYMANSKI, MONEY AND SOCCER (New York: Nation Book, 2015), pp. 226-237.
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9Roger D.Blair, SPORT ECONOMICS (New York: Cambridge U. Press, 2012), pp. 5-14.

“Simon Boyes, “Sports law: its history and growth and the development of key
sources,” In Cambridge journals:Legal Information Management, 12 (2) (2012): 86.

"The Equality Standard A Framework for Sport, About Sports Council Equality Group
[Online], available URL: http://equality in sport org/about-sport-council-equality-group, 2017
(April, 10).

PAnsnssa Saunens, “wmmaaﬂg‘mmaLﬁaa%’wmm%’uﬁmamaﬁmmmﬁﬁ]mi,”
13E1FIUAU aUuiifaEas 4, 1 Wnsiau-lguieu 2558): 48.
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13Druzin, B., “Why does Soft Law have any Power anyway?,” Asian Journal of International
Law, 1-6 (2016): 17

14James, Mark, Sports Law (Basingstoke: Palgrave Macmillan: 2010), Chapter 1; cite in,
Simon Boyes, op.cit, p. 87.

15Grayson, E, Sport and The Law (London: Butterworth, 1988), p. vii; cite in, Simon
Gardiner, SPORT LAWS, Third Edition (Great Britain, Cavendish publishing, 2006), p. 33.
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Espanola de Futbol: RFEF) t38nn15WY9tUI1 “Primera Division de Espana” (La Liga)
wazsioulud f.6.1983 3elaandosfng The Spanish Professional Football League: LFP
Juundugdanisusdunnuen league umaiany anelémsfifuguares RFEF
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m'em’11@aJmiﬂwwumius%ﬁﬁuumimmiUimimuﬂm douuinng
A151508 muwumwuwmmm AOIANLUNTT muumums‘ummmﬂgumammumi
Uimiﬁmmimuﬂwwﬂ@mawwiuﬂ A.A.1990 Ap “Ley del Deporte” (Sport Act, Law
10/1990 of 15 Octoben)”® Inengumuneaduiiifnguszasndnifieldlunisuimsdans
Fuiliduszansnmuazaenadosiunsudmsnuvesiguna tagldtinsivualidas
WeuEMUNTUIINSSANsAuinuanlaeany fe The Higher Sports Council
fignuzidussdAnsdasy wazsUfuRusiududunsznsnensfny Tausssy wazin
(MINSTERIO DE EDUCACION, CULTURAY DEPORTE) snaulgunedisgunarmunliifeiu
mimmifﬂ@miﬂwmmmﬂuﬂiwmﬂimﬂumwms’maaﬂmmmmwuu ladinsAinun
NANLNUTAIE Iﬂsrmﬂamuwmmﬂg‘vimaawﬂuaﬂwmumsummmgwmasmmaa k)
W3z31WNOEAN1 (Royal Decree) #inee undsauldy Foarilemildfuiedostunisdnds
dluasinendn msdansudeiiudiniendn uarmsdassaniusinssivaluivuin
#1399 (Spain Sports Federations) &sdisuaziBendidffe
(1) wusUsstnvvesaluasiu sendu 3 Ussian fe

- Elementary sports clubs (Clubes deportivos elementales)

- Basic sports clubs (Clubes deportivos basicos)

- Sports  Public  Limited Companies (Sociedades  Anodnimas
Deportivas)

FausazUseinnivziinisiivunsieazdunuindesifeatudneae
AuaNtR nsivuangsuidou wasdnvaziazanuiuiiavesadniidusiaunnssiuly
wivsialuas i iiazanunsadnsunisutddudnimentnlsiuasdeadualuasszan
Sports Limited Companies (Sociedades Anonimas Deportivas: SAD) ity Inuanuwely
vesaluasimuszinniay maqmﬂLLuumsmmswLuumimmiwmswwmmiﬂsﬂa
mnaaiﬂm I@&Lawwvmqmummu mul,waLUumssmsumiﬂsvmawumma‘iuaﬂummm
Mﬁﬂ‘l/liWEJu‘IJLEN (mm‘umuq;ﬁym REAL DECRETO 1251/1999, de 16 de julio, sobre sociedades
andnimas deportivas)17

16Consejo Superior de Deportes, Ley del Deporte [Online], available URL: http://www.
csd.gob.es/csd/informacion-en/legislacion-basica/ley-del-deporte, 2017 (April, 10).

17Consejo Superior de Deportes, MINISTERIO DE EDUCACION Y CULTURA [Online],
available URL: http://www.csd.gob.es/csd/estaticos/\eg-infoinst/A27070-27080.pdf, 2017 (April, 10).
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(2) mssdiunstansudeiudnfmendniuagdeadunmssniunisiae
The Spanish sports Federations Fadaduesdnimedunsimiifdnuasdussinsieny
Adfunsegsdasylunsazyssianiv Suihitlunsuimsianisaluasiniduaundn
tinfv Wmihinede giadu wazdanisudsiudnendn wu swaniusiavsaualUy
(REAL FEDERACION ESPANOLA DE FUTBOL) viSeaviiusunainaueauvisaiiu (FEDERACION
ESPANOLA DE BALONCESTO) usiu’”

seiulutiigiunmsudeiunpuosodnlulssmaaduiuisdosiniuns
MelAnAsNIMengmnefna fie JiuRaveudanisuiadulaunThe Spanish Professional
Football League: LFP fianusiiussdnsdaszluguuuunes Sport Assodiation fils¥unissuses
310 High  Council on  Sport A1elan1sAiuguazes “s1vaniusiaueadaiiu” (Real
Federation Espanola de Futbol: RFEF) Iugms The Spanish sports Federations gaduy
peAnswanHunednsfidnsaniels unduddd Ley del Deporte 1990 lngnuea League
Tualuazilunisandunisluszuu Open System aneldinginasives Ley del Deporte
1990 uagnginamiveteddnTaveaTEnisUsEva Ao FIFA uay UEFA Faillassadnanis
Umsdansedeluil Ao

(1) Wauoa League Ao La Liga wavddiufi 2 Ao Seeunda Division
Anlumsdansudedulag LFP sauileriu RFEF meldingunasia High Council on Sport
fsrupty Immgwmmﬂiwmwmﬂm ﬂﬂim‘mumﬂmauummaammaimaiMQWiammeﬁuuh
League wqaaqamumwvmamamuvmu Sociedades Andnimas Deportivas (SAD) LLGWlﬂuﬂ
fnsenudeuladlftuunsaluas I6ud aluaswauea Atheletic aluasviauen Barcelona
aluasynuoa Real Madrid uay aluaswnuea Osasuna filsiansnsadidunisludnuazyes
amauAwfilintwarilsldsely Hedifosnumananisuse Renansvesaluasvani ne
Tuthagtuiialuasiuifdnwazidu SAD Mdualuasrmueadiuiu 121 aluas

(2) Wnuoa League g1eufl 3 fi Segunda B wazddudi ¢ e Tercera
U League fidifiunisdanisutstulag RFEF wagauiudvinuoariosdu

81971 “Real” Tunwiaussafufin “Royal” lunwidange deemufuniwlnedr “is8a”
frnunefvdeiiAeadestundnid Tnaluasrinueslussmaauilidumsatuayulnondnidfasd
#111 Real eglufovesaluas orfiviu wsziindanleuled 13 wisay ldnsgsrvmusiumis “158a”
Tiualuasrinueaunin Tl a.a1920 ndniualuasidlfivdsudodu “sdouinin” (Real Madrid)
waudetlagiu Wudu.

19Consejo Superior de Deportes, Relacion de SAD [Online], available URL: http://www.
csd.gob.es/csd/asociaciones-en/03public-limited-sports-companies/relacion-de-sad, 2017 (April, 10).
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(3) Wnuea League &ufl 5-9 o Regional Division Jurnuea League
seuviesiu fiaunaunueassiuvisfududniunsdanisutsdu meldmnutaemde
U839 RFEF

4.1.2 Useiner S

N%"qLﬁa%’uSwﬁwamméuﬁmﬂmuaaaﬁﬂmjmmﬂé’qﬂqw wagldisuinng
LauﬂmnﬂimaamsasmaamqwLmaq Le Havre 1wl A.7.1872 TaualANN15IANITHUITY
vinueaenlunSamaroudnaanuduauiesanimsnuiiioadosed 2 miwau fo
The Comité Francais Interfédéral (CFI) Fadrsruduanndn FIFA ImJ A.A.1907 uay
The Union des Sociétés Francaises de Sports Athlétiques (USFSA) ﬁ]uiuﬁzj@ CFI Andulw
FIFA WugfiidunadnnisiiusinuealusSamaudifiosifios da USFSA Aldnaneifudiunils
989 CF Tutanaisionn uaglul a.e1919 CF Aldfinnsufuddsunndu Fedération
Francaise de Football %58 The French Football Federation FFF fiflaausiduaunny
mmgwmammaamm (Assooa‘uon loi de 1901) mwmmmmumﬂuma LR
V\Imaar;mmaiumumm wmmwmmﬂauamaqmm‘[aﬂmw 2 Wl A.A.1946 J3la
069 Ligue de Football Professionel: LFP %qmamuumuammwmmgwmmﬁmaamm
(Association loi de 1901) iwthiludmsdanisudstusimueaednneldnisiiuguaves
FFF anaunadaqiu

uaﬂmﬂﬁﬂ%ﬁLﬁﬁlé’ﬁﬂﬁﬁ’@@’aﬂgwmaﬁm%’ums%’ﬂmsé’mﬁwnﬂums
\vg fle “Code du sport” (Uszananguanenisium)’ Tasnguansaduiliduuszana
nQunefinnIsTIuTInguinglensuluaunfiviuitisadestunisuinsianisinnd
Fovhdunelduleutenisianingmaneves le ministére de la Jeunesse, des Sports et
de la Vie associative (The Ministry of Youth, Sports and Associative Life) Usenelyly
U A./.2006 LLazﬁmSLLr’flsuLﬁuLaumashwiaLﬁawuﬁqﬁwﬁuhaﬂgwmmﬁ’uﬁiﬁﬁ@ﬂa
Funildunuiingrnuneiifsadestunisiauimsiiuin uazfanssuiifeadesiigg
atuiiunaneatu dulidemiidrduiiortunsuimsdanmsiieatunisinitelsdnds

“’FEDERATION FRANCAISE DE FOOTBALL, LES ATTRIBUTIONS DE LA FEDERATION
FRANCAISE DE FOOTBALL [Online], available URL: https://www.fff.fr/la-fff/organisation/ presentation-
generale, 2017 (April, 10).

21Code du sport [Online], available URL: https://www.legifrance.gouv.fr/affichCode.do;
jsessionid=701315F77DCA90042D715CBC3EDD5F93.tplgfrd0s 27idSectionTA=LEGISCTAO00006137765&Ci
dTexte=LEGITEXT000006071318RdateTexte=20180105, 2017 (April, 10).
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Uszraulasiiluneldanudniiovesisesdnity uasionvu SlFsAausiamensdifn
ot

Tneduiiieadesiunmsudstuiviondniu Tuuszanan Weiinssmun
Ussinnvatesdnsfifimiiineadestunisuimsdanisie

(1) aunAuf (association  sportive)  Lilueadnsildsunisatuayy
Manunsiungg Shidansudstufasiasiay

(2) UTENNIN (société  sportive) 1139 dluasninnonTn (clubsprofessionnels)
Lﬁuu%ﬁmﬁﬁmﬁﬁumuﬂszmaﬂgumawmiﬁné (Code de commerce) Lioidnsaunns
WUITUAWIDITN

(3) 1nNW191TN (les sportive professionnels) Aw qﬂﬂaﬁﬁﬂ Hey 199
fuuseman Snhilunisudedufin

(8) a@vmusiun (Fedération sportive) \ussdnsiinesstulagnissaud
fuvesanAi viEnRn vieyanadug Almsnglumsdnduianssumsnuim fo
Hunmhsanuiidasylunsdduianssuinn uaznisudedufiv frazduinmsazden
Mnmsdenddauaundn SeivareUsuian IneUssanvesaniusiierdesiunisud ey
AnenTn A “avwusiundaunudy” (Fedération délégataire) FsdaLduanitusin
Uszansneg aslunsasUssaniwnasilaniusdnvasi e milade fansalddod
“AMuSANILIATIR” e “anusAnnsuea’ Tnevsfinifilun1sdnnisudaduiu
FI8M15 “YUTLBALA AR S PE” (champion de France) #39N15UTN1TIANIINUYIA
(équipe nationale de France) US¥133ANISNNSHNARUAWY HARAURAWITEAUZS 08N
nQsvideudineg MAsadesfunsudsduinussianiifuiinveu uagfidifyfetisuialy
N5IANISLUIITUARID TN wazlierunalunisasineniaitdeanse Tunsalldandunisanu
ngn@nivesnisudedu wiengdun fiamiusimustu Famsaddnuiuasdaniusdusds
matnasesitanunsaliudaldlnsorfusiuiavesmaunases

(5) anfe@iw (ligues sportives professionnelles) un1suasduin
fnendniidanisudstulsaniusi Tneaglaougmenguauneduauiauiinenasnain
dniug winsansdanane1inezdesiinuaenndosiunsasdnsaniugiinn waylida
songuany Snianiusasdosiiiunsindiesdnsdassiufionsaaounsuimsdans
Tumadungyane sunsiuvesudem siefiualuasiiinimnsudstudnerdn ey
Lsalalunsantiunisdanisudaty wasluussananguanefmdfinismuuauinsgiulu

“Funiinst 3529303, ngranefeafuive @wludisszma [Onlinel, available URL:
http://www.lawreform.go.th/lawreform/images/th/content/th/592/c592_1.pdf, 2017 (April, 10).
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n159nn158U9TuANI13WL I TunateaIu o1y AuNIRgIUAIINUADAAE NIOAU
UIATFIUVRILFIAGY

uana1ni falinistmumnesgiumsdnedndn uasyaainsmadiy
Awnondnlilagiane Seazilunsdlifendu Snwnedygdng nsduasosnnnuduius
seniadnfmendnuazaluasifedfudnouuny dsludlagiuldfinnsdaindonnasian
WiAsIAA1UAYWT (Convention collective nationale du sport: cans)” sududennasiising
Ufunguineusanuliididudneazvesdygrfreussnuussianiniedn teady
ANUFNTUSTEVINNEIN Uargndne MIRNEUAuT TIuiansTansuetufiu lnsanie
TuFeaRafuansgiunsin nsiinaeuiinfn n1siruasULUUANYr Ay 19191
A lddnwaslanga Ui 115ANATEINTALANRURLYAIINNITWYITUARINTBNITTANIS
naUszlosunneg sudisdinslaanndatininn

Frfulutagtunsutstunnueso@nlulsemedSuaatuiadoding
Usunsaniunislegmelduininisnienguunefnanide Tnemiesudiinii
Suiinreulunsusmsdansnisudsturauealulseimea Ao “auniuswausaniuma” (The
French Football Federation: FFF) 6’?5@E"J’qmﬁamu%ﬂuammmﬁﬂm ANUNH VU
Association loi de: 1901 sdumsmeldnisauguguaresnsznsaein %ﬂumumaqmﬁ
LLsuqsuuﬂ/\IGmaaaflﬁuwuu FFF lanaununeli Ligue de FootballProfessionel: LFP fifianue
Ju aunmaudniuiedn (ligues sportives professionnelles) 111 Code du sport Tinti
miugua wardnnisudedunnuaaeinlusziugegaaasansuusn Ae Ligue 1 uag Ligue 2
Iuiwu Open System 089N 15UY9TUTI8N15 Coupe de la ngue (French League Cup)
‘ENL‘LJUi’]‘EJmi‘VI@uwW]IMLLG]LQW’IUVISJ%’@UE)’WI‘WLSU’li’JjJLL“U\‘iSUULVl’mu

uena il mumwnLuumsmaLUuLaﬂaﬂwmmmﬂwmvmwuwaq
Wmuaaaﬁﬂuﬂﬁzmmsqma ffonsdnemianadidedn The Direction Nation du
Controle de Gestion: DNCG daidussnsiidanstuludl a.a.1984” fanwueduosinidase
fintfinsreaeunsdniuauvesaluasanidnynueasdnludiuma luTeariag
Tnglanznsfmuanguieaiunisauaufunsiiu (The rule of finandial balance) Tagi
FFF ua LFP aziifervund minaluasinueasdwlaldufofmungdunaiuiingnd

23Convention collective nationale du sport [Online], available URL: http://www.
profession- sport-loisirs.fr/conventions-collectives/convention-collective-nationale-sport, 2017 (April, 10).

“Michel Desbordes, Marketing and Football An International Perspective (UK:
Elsevire Ltd., 2007), pp. 90-91.
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wHosgnALliunIsnuaNEeeY Wy iRy S1inavslunistotnyauen wionisiu
Wrdmudedunmuoasiensnngg Tas DNCG tuasUsznauludeaundn Adufunuiiun
nvanedelaun FFF 5 578 LFP 5 598 UCFP (Union for Professional Club) 2 518 UNFP
(Union for Professional Players) 2 518 UNECATEF (Union for Professional Football
Coach) 2 978 uaz SNAAF (Union for Workers in The field of Football) 2 518

4.2 nguuszmailaisinisdyalAnguuneiiieadasiunisuinsdanisiuiardwly

Junsianz

ﬁlu{]a@ﬁ’uﬁwmanisL%ﬂﬁl@iﬁmiﬁﬁgzﬁﬁﬂgwmaﬁm%’umiu%mﬁmmiﬁ‘m
onliidunisiams Tnsagineunsygingmunemluifegundsiuldlunuudaznsdi
Aendes wavenmasiinistiygingranedmsuuaunsnsdauudaudn sy BeiiTou
szveandunsdfnw 3 Uszina fe Ussinadsngu Ussinaoesuil wazussimadiu dod
easdeadolud

4.2.1 Useinedangy

Tutlagiiu wihludsemasangy Awendnazduiifomdusgiann usf
gelaifnmsdygRngrneiifeadesiunisuimsdanisimendnllagawe Tnongunusilu
nsuimsdansiinendn andunisimusiulasesdnsdimiuguatrluudasssanmdu
maamznsdlly Ssluthgtuiiosdnsdmiunisiiuguaiwendndid ey fe

(1) 9eAnsMAuguaiuIuviand (National Governing Bodies of Sport:
NGBs): iiupsdnsiifianuziiussdnsdasy anmzidounungmneindneuisn fnthiidfu
auarUsznmangg lusumadsnge datlagiiu § NGBs ogsau 49 Ussianfun” sauds
Avmmuea fie The Football Association: FA (The Football Association Limited)

(2) NTLNTNTAIUTITY do wazivn (Department for Culture, Media
and Sport): Lumiheruiiviilisuugiifesuulousvesdguiaiifendesiuade
nsinsAuwa Sudsfedn saufenistinsatuayunieinunisity

(3 UK Sport: 1dussAnsdasziiegnielinisiifuguasesnsensig
Fausssu de uazinn vimihiilunisdidugua uazaruquasHaLINIeiuAnly
ANINYBIUNINT

®UK  COACHING,National Governing Bodies[Online], available URL: http:/www.

Ukcoaching.org/site-tools/about-us/who-we-work/national-governing-bodies, 2017 (April, 10).
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(@) aniusAuILazdunuInIg (The Sport and Recreation Alliance:
SRA)  flanuziduuindndn Meanzdoununguuny Wumhenudase Afuiiify
auan1sinIEavly ans1¥e11dns $9uEe The Football Association: FA fne

(5) BIANIHHNAOUAWINIENTI¥01413NS (The Sports Coach UK) 1lu
psAnInTnEaiidnfedulnefifnguizasdudnlunisduaduuselovdarsisusiiondy
msnwmsiduginaouimnlasifunsvihnuindufvesdnsfiwduiusiinslunnszdu
59484 The Football Association: FA g

urnenmienngunasiimuuniulagesdnsmsiunisiuildng
wudrtufienrzdvinsdiedesdfofnunguuneildiiieites fangruneaidae
Ussindl Afinnwvesena vssuntyaiinguingaednuaionys (Statute) 019y 83ANS
Ainflaangdouduifyana Yssnmiden dufivsdesduiiunisluamunguunedndiuien
(lutlagu A Companies Act 2006) udu viie Tunsnsdlilifingmneainussing vie
mvnne 190U uiidunsdiifianudfguasiinansenuluamie suhauiannisudadu
Awuds Aaedinsdnyainguunsludnuazvosngunuaednualdnus (Statute)  Tus
aduldfunsdifananlaoian oy’

(1) The Sporting Events (Control of Alcohol etc.) Act 1985° \Ju
ngvaneiifvuainsnstunismuatnsuilaaLeanesedluausiiniauoa

(2) The Football Spectators Act 1989°" Lungvsneiinguszasdndn
Tunsmuauaulaeadelunsidnvunisuddufivnueavesiunnnuea

(3) The Football (Disorder) Act 2000° Lﬂuﬂgwmﬂﬁﬁmummmmia@

N15MYANTULTITENIEBNANINAUEA LakA WIASNITTNEYRTIAUBaTLAYnaIne

“Yawm agfuess, wmsnsmanguanslunistesiuauguusssnineduuimnavsaly
Uszmasangw [Online], available URL: http://www.pub-law.net/publaw/view.aspx?id=1575, 2017
(April, 10).

27Sporting Events (Control of Alcohol etc.) Act 1985 [Online], available URL: http://
www.legislation.gov.uk/ukpga/1985/57/contents, 2017 (April, 10).

28Football Spectators Act 1989[Online], available URL: http://www.legislation.gov.uk/
ukpga/1989/37/contents,2017 (April, 15).

“Football (Disorder) Act 2000 [Online], available URL: http://www.legislation.gov.uk/
ukpga/2000/25/contents, 2017, (April, 15).
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JuLsIAuNesnuenUsEnaLiiovuRwnuealusisszne Tnsdvualfaiunsade
yifsdolfunsangiinenemngunss e llfAunisesnuenuszime

fatfu nsdansraueaednuesUssmassnguluilagtiuaeldumanis
mmgwmaﬁﬂdnm Jadunsddunisneldnisaiunuues The Football Association:
FA lugiuguae National Govemning Bodies of Sport: NGBs ﬁﬁamuzmmgwmmﬂu
U3t dria Aillaseadransuimisuiadu 2 dw fe’ dauvesnsINNTUIMS 11910
funuvesnUeae TN Lazalingiay wardiuvesanIngsunsiNIaNfunLdaszueana
dausineg s nesvin uvinende fiantsfiu uazurunuea 39 FA Tdunihiidanis
wisduninueaednnnszduandoud U a.a.1888 aunseits 1l a.e1992 fulufidu 1
Tumnuzduswuay 20 i dvouenseenniods League udeduiuessnamnann League 7
aflunslag FA audelaueveuny Jiiss wesden dngsiadvesaseviganiil nsvied
BSkyB lneldfansutaduin “FA Premier League”’ waslvidowlu League FIEALNUNIS
WAty 1 W aneldnisdiiunisuesu3en The FA Premier Leasue Ltd. dau FA f
Franduddniunmsionisudedududseduiitu 1 awndely aneldnsduiunsves
U3t The Football League Ltd. Inedelinisudetusausaiidu 1 acly 1Ju League sesfu
50989lU21A Premier League mua1Au %’!ﬂuﬁﬁ]a‘ﬁu US®N The FA Premier League Ltd.
Wz U3HW The Football League Ltd. Nflaouzidugiioiuiivawves FA laglunisuims
fanistumis FA  azeenngsndeusieg senudsduldtunisutstusauon audiy
Tatsfuvesaniny Fefagdauduiusiungsudeuves FIFA uaz UEFA Tastamgluidos
Aeafudyandne  dnyavea fiadu viensarvautazadlny Snitsluusiaz League
gdpsiinsimunngnisutstunes League meldnisiiansannsivaauves FA tieldude

[ |

Fnya15ening League wagiualuasiidniuussiuagdos fofmu

Tnededunaiitraula fe sULULIBINTUTMINAVDAD I TNYRIUTEINA
Sanquiuinisimuslaluasaundndesanafoudasaiu un $1in oo afuiilsie]
rosealuas wassmthialuas fosdanusuialunidsieg Adatudunsdausa Limited
Liability) 52uisléifiniseany Rule 34 siiledrinnsaneiuiiunalifiuiiveuasiuims

3OHangeir Gamme Iseter & Bonoit Senaux, The Organization and Governance of Top
Football Across Europe (New York: Routledge, 2011), pp. 46-52.

31The Guardian, Premier League football at 20: 1992, the start of a whole new ball
game [Online], available URL: https://Awww.theguardian.com/football/from-the-archive-blog/ 2012/
feb/02/20-years-premier-league-football-1992 2017 (April, 15).
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aluasine afdwmalinisamulualuasnueaanniuiauloameauans denishszuy
Limited ~ Liability wldfualuasaveailfilialenaliyaaadifininmannsonianisdu
annsofsdiiudives uagvhnsuimsaluasinuealudadaanldlaeie daewuinly
Haqtuaziimstoaluaminuoanalngludsnguluuiuyana wasfvsngidivarnsdas
Humsfiutuannosmuene snderudnlvgvosaluasielididiunauing uazinen
yindaudineg vesaluandniuusefuiuiftun sudunsdeihunseniauluiialuas
wWnveadlifidaiiiveses JsneliiAnnszuanisdosunisdrdenanisaluasdeisng
Fanananununauena wadatiuayu fon1sUssindasiBnisie egussata wasde
m@;éﬁ’ménﬁiu'ﬂ A.A.2000 NTENTIUINIUVDIUTZNADINGY 3<lé¥nie Supporter Direct
Faflanuzilussdnsvesizuia finrsAslunisduaiuaiundeunsaimiadiunisiiy
Tassadansuimsau uazmssiiiunsedislusslavesaluasynuea dsnsudmsauves
Supporter Direct 5uavLﬁ’fJumiivmmmﬂmﬂmwm6‘] laun ununmuea miaﬁfuaw
90 UEFA” way miauuauumﬂ The Football Stadia Improvement Fund: FSIF” waway
whuinsatuayliunuaueaosusiasfuviin1sia Supporter Trust mﬂuamﬂﬂmmwm
wanils Tuguuuuresiiiyanauseiny Industrial and Provident Society: PS™ 3o 1o
atfuayumsiniunisvesaluasinueafinuduununuea lnglutiagtu fursaluasidl
Supporter Trust Wnduniudiuvesaluas 1w fivaluasinusa Swansea City w3adnwane
aluasfi Supporter Trust WJuid1vesaluas wu aluasvmuea Enfield Town (aluasusniidl
Supporter Trust LTJUL%’W@Q)

yonani dwmdunisudsdunauea FA Premier League Fadu League
PUEIER afidiunsiag “The Football Association Premier League Ltd. (FAPL) v

o

maﬂ’mum‘wamnm%ﬂazmwuwmau% Av ﬂ’]iﬂ?%ﬂﬂiﬁ‘ﬂlﬁﬂLGU’]i’JiJﬂ’]iLLEU\TGUUV!ﬂVIZJ

2D Do

L4

& v v a o a A SN A aA v =~ ida Ay vo
soalugfioviuresuTem wagasimadsuuasiiunsiudenunnd auuaniunlasunis
doutu wie antu lneflufianduazseinsteuiubituiiuideudunivaidudfevuwnu

1 a = 1% ] P — o oA g a
Aelasguunsuimswuuidessinannn 1 aluas de nilades Fedadunisiagundas
lassasnenisudadunnueao@nludinguiludiduusmsianisiae FA andunisusmsau

Aluttagiuldfinsdass Supporter Direct Fuluvivglsudaud T a.m2007 nszansegluvans
Usgnavivglsy.

Poefnsatiuayunsnsitu vielritutuuialuasausaseivaiswesUsemasang.

*Hulifyeeaussamuiinungmnevesansiveianins.
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[V

lnausemianau usviail FAPL waz FA Adsnsiimnuduiusiulu@nisuimsdanisnmnues
91¥wogthannediu Ao wifin FA Wudfevuiivawlu FAPL filaifidrunalunisuimsiifies
WASIUIARARIUN1SAY Chief Executive wag Chairperson winty ualudaudue FA g
unuImegneauals wu Sadugriunu quang nAint 6199 dmsuniswtsdunauean
$19m15 Inslangnsiisunsasinwinynueaiiutedilu FA Premier League #ivinng
o9 FA 1§ saudafidnunadans1v FAPL thngeineg Aidmuslee FIFA e UEFA anldlu
nsudetu Bnitannsdamsamsutsiures FAPL asdadlinsstunsnisudstuvesiiugi
Sang
4.2.2 Ussweigasuil

Uszinawasull lulinsdyangvunevessguianais (Federal Law) i
Aerdestunisuinisianisdunisiwililasianis uiludgsssuyy sxfinisseylia
“Uspyunaufians @snm sungrmnefiazidiisufonssumisnuiv” wazdsuialu
seuipsiuaginmaiauingsedousineg luusagsy edaaulissavuldildusuly
NIMUTUARITEAVYIR WAITAUVUIWIIIA FI8NITAUVAYUINNNUILIUYBITTUIANAIN FD
nsgn-umalng meliuundnnislidasslunisdiiiuns waratvayunmsdadenosu
Wenswawinistiun dieliAnmusiuiloseninesinsinmeie

Tnelusfmiulszmeeesuifesdnsiwifleglusuuuuves “anitusivn”
msié’ﬂﬁﬁﬁug]LLamaqauﬁuﬁ‘ﬁmﬁﬁﬁm Ao 1) aniusnuwisUszweteeasuil (Deutscher
Sportbund: DSB) 1ussdnsiunitaanzifoudnatuduaunau (Eingetragener Verein)
AUUTEUIANYMUIEUNS (The Burgerliches Gesetzbuch: BGB) Fadunssmdivesandn
Ay aunaufwseduuszma sefuss wasuItnonsuiduiuianisifeitesiunisinm
Tneflosdnsimusazyszianfzduginiunsuimsinnisfmendniiiisades enfiu
Fslmuea iusvnsdanislag (Deutscher Football-Bund: DFB) dussdnsfudsiisiuna
lun1susmsdnnisn1sulsdunnueaeIdn wasiiunnuealiuyd wag 2) Amugnslodudn
wisUsewneeasuil (The National Olympic Committee for Germany: NOK) UuasAns
ﬁmﬁﬁﬁﬁwﬁﬁﬁuaLLaﬁwmizmmﬁiﬁi’flumsLLﬁdq%’uﬁwﬂaﬁuﬂﬂ (Olympic  Sports) 494
Ussinaeosuil aunseiislutiagtuiaesesdldsuiafulull a.m.2006 [y auniusiw

“In Brief,Does the FA Premier League have power over the Football Association?
[Online], available URL: https://www.inbrief.co.uk/football-law/football-associations-power, 201
(April, 15).
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ToduTnuvisUszmagosuil (Deutscher Olympischer Sportbund: DOSB) #ilutlagtuilaundn
HuavmiusAmsesuriodiu 16 anius amiusfunseduri (sport-goverming) 63 anius way
AN 20 aana S Aduiivinw uasliuinnsudaindnieadu nsuImsdanis
vigevnasuNTduseg

FatugUiuuresnsuinisianisiimendnlulsemameosnd Jaandu
n1suImsIanslagasansiuwn aelanisatuayuvessludulouis Inglilinsdy @
nguingluszauiguianans wiseaziinsUygfnguuigliifuaniznsds 1 oy
mstneiRnnyneitedestumsliansnszdu (The Anti-Doping Law) Ssiiedutszanangynei
\Aeatsiunismuaunsldasnsedulunisudstufiun (The National Anti-Doping Code
(NADC) ifiradsduldlug a.m.2015 Sufiloniduderfulszananguunemuaunisldans
nszfulunsudsdiufnszsiulan The World Anti-Doping Code (WADA Code)’" 1lusiu

dm¥unauoaodnlulszimaeesiu winifsufulssnaiiideidss
yasuAwnueasmefuudl fodnsudnudunisedradaaudeudiedinimeanais
deunanUssifmans wasdnunziugummsnasestensesiuiiviadunmatnases
sanein Usznaunisgnienyszmansudanisvinsuiluasasialanaded 2 nsudadu
Waveaddlifienuduatosnin wazdnaslunisudsduiuvegninsednnszaenuwnnis
Unmsewingg aunseitailefiumilessiuns Sunniieuiseriumdglnaanis lunsudsdy
wpuealanlul A 1962 MUszinada Tuseu 8 fugaving Usznaufuanunndivesiiy
aluasnnwestunyiunndsdmalriunfnlunsuiuusaimunisuistunavealidunis
wUsdukuuo®n ludnwae “Central Professional League” lagaunAunmnueaigasiu
(Deutscher Futball Bund: DFB) 151"%1,'%'3151’@mwzia%’uvglmuaaaw%wszﬁumﬁﬁﬁuLﬁuﬂ%u’aLLsﬂIu
U 7611963 luszuu Open System T43an1sutaduin “Bundes Liga” L%@JLLSZNSU"uq@JmaLLiﬂ
f91963-1964° qunseitaiinamuussmmeesiuassilad i ulssmmdedlul a.e1991

*Deutscher Olympischer Sportbund, Profile of German Olympic Sports Confederation
[Online], available URL: https://www.Dosb.de/en/organisation/wir-ueber-uns/dosb-profile, 2017
(April, 15).

*The National AntiDoping Agency of Germany, LEGAL MATTERS [Online], available URL:
http://www.nada.de/en/legal-matters/anti-doping-code/#.V10xSvI97IW,2017 (April, 15).

Pluduveaesifuny usentu Afinsdnnisudsdunnueasmeiguiu Tnsnsdnda Deuthcher
Sportausschuss Oberliga:DS-Oberliga %u‘tuﬂ A.A.1950 ﬁﬁm"ammjﬂsﬁluﬁgdé’u 14 iy,
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eldfin1ssmaven League vosiawosiungiunn wazngusanididaeiu Tned Die
Liga-Futball ver band (The League Association) %38 “@unAuiunNmU®a Bundes Liga”
Faduaunfnues DFB Juusmsdanisiaerimuali Deutsche Futball Liga: DFL” fintii
Inmaudsturiauen League 018w aneldnusauiledu DFB  uazyinsivuanginasi
#9914 Belfunsssnyaues DFB uazves Die Liga sanfsdomnasiiugiusening DFB uaz
Die Liga lnafin1suusszruveenisudsdulu seauendn 2 a1duwsn: loun Bundes Liga
way Liga 2 U3msdansiae DFL sesuendn d1sufl 3: 1o Lisa 3 9 18 League 93wl
oygnlvTindsesansnitiT it siuls Wimnsdnnislae DFB aonse wag seiuRsendn:
lAun Regional Liga (&19u 4) 270 5 uAdu LwiazLm*ﬁuﬁazﬁamﬂMWMuaamaamuLaq%q
suflunisneld DFB (nsalienfiunisve Club Licensing fideuduluniuinamiaes DFB)
wazdANsuatu League Tauusaziininvasny
Tnongunasinilsvesnisianisnaueasdnlulssimaesiuiidodu
Snuauziamiy Ao ng “50+1 Regel” dudlungiififamnsmnaniumsdualuasiavea
Tuwesuaziinsdniunsludnvaraneuilivaauariils uagiudliyanaladiu
Wrvesaluasdunsdrudilunnnsd aunsedislul a.m.1998 n1a DFB Tdeynalsialuas
wnueadsuanusidu vismdite vieuTdnummenld Sedsmalitlonadialuasinueass
gnueyuiinderunasaseuhimsuimsiansaluasld fedufsldmueliifialasanu
dnFeriuvesaluasrnueatiuaunsnderulddosay 50 udvsdasdodiaundnuesaluass
avsdudmemiuimuainnninegstiosfesar 1 iifedestudlvunenuiisunalunis
uimsdanisaluasuinnitaundntules Lwiﬁu’af:ﬂgf:ﬁﬁ%’asmL*ﬁuéfm%’uqﬂﬂaﬁﬁ’]mﬁ
atfuayualuasnegwsioiileannii 20 U Aaganunsaduidwesaluasld esandodndu
;ﬁﬁlﬁm’mLﬁﬁﬁiﬂiuﬁwwmuaaasjNLﬁsta DU U3 Bayer U @luds Byer 04 Leverkusen
USE" Volkswagen AU d@luas VFL Wolfsburg  wazuiem Adidas/Audi U @luas FC
Bayern Munich 18usiu 6?}51LLﬂjW“’ﬁjﬂi“LLﬁﬁiaéf’mﬂ{]“ﬁ@ﬂﬁNIﬂﬂLﬁﬁﬁlma’j’lLﬁUﬂgﬁﬁﬁﬁi@
ngvansutdunienisiesanninglsd vie Hungideivasinenoaunis uinginduiu
flveusunngifetesiuinsmueaisesiuey wagdwaly ANUENUTEII ANy
aluasdunnty LLauLU‘Llﬂ’]i{]@ﬂﬂ“LJZJSL‘ViiJﬂ’]i“mL\‘i“LJLEU’]EjﬁINﬁiﬂJ’]ﬂﬁmmulﬂ iflosanynanadl

v oy
av v

* Hupsdnsnansatulud a..2000.
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aulavviinamulualuasinueasziesanudilalufninueasgiauiaze wasilenia
) a P | ¥ a a ° a i £ 40
WuUSunsausuaneg  laeg1aiussdnsam laeaniz nadilslunisgsianunniu
4.2.3 Uszinagdu
UszimadgiUuiundinsgurasrlvanuddgiun1siauiniemiunisnu
< 1 [ 1 I Ly v ay v v Qid a I~
Jueghannlunnsgau wissilunisatvayuaindglaeninsiy dlauulunfimedmdy
nsanizlagazlimidunisiauilagl9asvesiiiniies (self-help) tosannidladuy
Y A 41 = o a i 1Y & o a
Aszwdnfnunguune danaseidunisiieaduiniendnduszidunisaniunisiag
aunANAIkAazUselan wazdnazliAsslidainingiun1sdannisnwnyvintadn Taeen
ANINEIVDIAANASITDIT UL RNINNIINIT AW TR eUN FanildoRinmaianay
Afunisiiansauasdnduad lUaunginurivesesdnsuseauiauiwNneItondunan
= 12 a a . . S0 O Ao I3
FDIANIUITOAUIAUAWT (Sports Governing Bodies) luuseimagduiiu avildnwaziu
aunAuvseyalls sullinguszasAiiion1sansisaslevd NTaR@unungmneNineItes
fiuasney viseyatslnenaly @dluaquu Ae Act on Authorization of Public Interest Incorporated
- . . a2
Associations and Public Interest Incorporated Foundations (Act No. 49 of 2006)
sniiutanslunsanngnauniuasdaiuansveanaiiies (Cvil  Right) m1ungunuie
qll 43 | dd'd o I I~ aa @2 a v va ;{ CY Y]
lagyaly danluvinsandmgdndudunsalfivay ATasinstydingvunstuudedu
¥ unsaisanatinduaniznsally
Tagasans A dunanlun1s9an15AKI97TN Ao AUIANAKIDITNLA
“LJizwlmijﬁu (Japan Professional Sports Association: JPSA) ﬁﬁamuzmﬁﬂgwmm‘ﬁu
yaifieUselevdarsisuzngladeiansensimisfne Jausssy Awy emans wag
walulad loefiTngussashienmuininggiuveinisiniendn Feludagduiiesdnsiu

“E5ym Juasan, Ufsunisudmsiiuvausauuuieassiu [Online], available URL: hitp://
www.bangkokbiznews.com/blog/detail/621954, 2017 (April, 30).

“Nobuki Ishii& Shinji Morino, SPORTS LEGISLATION IN JAPAN [Online], available URL:
http://www.davidpublishing.com/Download/?id=5943, 2017 (April, 30).

“Act on Authorization of Public Interest Incorporated Associations and Public
Interest Incorporated Foundations (Act No. 49 of 2006 [Online], available URL: http://www.
cas.go.jp/jp/seisaku/ hourei/data/AAPIL.pdf, 2017 (April, 30).

43Aaron N. Wise, Bruce S. Meyer, International Sports Law and Business: volume 2
(The Hague: Kluwer Law International, 1997), pp. 1638-1642.
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= J 1 a 1o a 44 = 3 a I ' 1 dyaf
91UNUIZLNNANNY LUUANITNDYIIUIU 15 UTZLANAWT F999ANTARIDITWAING LA
srflanuzlumenguune wazdnwazvein1suImsdanisiildulanzvessiazesnns oy
a L . Ao & a o Aaa A
AWLUAUBA: U Nippon Professional Baseball uaniugilu usyn (Company) NUNUN
umswtstuluiudiunielddennad Japanese Professional Baseball Agreement
UPBA) PililowiAgaiunsuimsannsiin dygi9ne wsensdredinvesiniul Fsdeidu
v i v a wa 1 ' o 45 v
Jonnasnivniiuazdeoufifognnasnsn  Wusu

[V
Y

LA dAdn s Anguunedmsunisdnnisiwiendneginsunensd
loun

(1) The Act on Carrying Out, etc. Sport Promotion Vote: SPV (Act
No.63 of 1998): ilungmuneifeaiumsmiuguanisniiunanisudsdunmuealulsyime
iﬁﬁu f® J-League Soccer Pools (Sport Toto)46

(2) The Basic Act on Sport (Act No.78 of 2011): \uunveyajadmsu
nsdiAgafunmsmuaumsldasnsgdulunisudeduiv maesnansuagnissiudefinam
g melduudn “memssiinegaiianuguiemaduinsuduaniiugiures
Uszrvu Adndumsmelindnausss’’ datfuluinsuimsdanmsainauividuvdn”

dmsuiwnveaadelmiludsemadiuiy ufedlddufmeonien
JuUU 1 Lm'ﬁLﬁuﬁmﬁ%nzﬂﬂﬂﬁmmaﬂaasuiwaauma wazisuliauddyensaiedilag
BuannsksaaLaUen vi3e JFA Tulul A 1921 adasduluaindn FIFA uay AFC Tu
U A.0.1929 uay 1954 Auddu waziliianisudsdunnvealusliuuiaveadnadnsiday Ae

Japan Soccer League (JSL) U lag#indiulungaganannuinineas wazusenaee nlaiu

44Japan Professional Sports Association,Member of JPSA[Onlinel,available URL: http://
www.jpsa.jp/member.html, 2017 (April, 30).

*paron N, Wise, Bruce S. Meyer, op. cit, pp. 1658-1659.

46General and Online Gambling Laws in Japan [Online], available URL: http://www.
Onlinebetting.com/legal/japan-3, 2017 (April, 30).

47!\/Hnistry of Education,Culture, Sports, Science and Technology Japan, 1 Creating a
Sport Nation / Education and Employment [Online], available URL: http://www.mext.go.jp/
b_menu/hakusho/html/hpab201001/detail/1326840.htm, 2017 (April, 30).

“Nobuki Ishii, Enactment of the fundamental law of sport in japan: The effect for
sports promotion policy [Online], available URL: http://www.easm.net/download, 2017 (April,
30).
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Wavoailuiaiosilonsnimain Samueadnatnsiauidaiutiuieinssauniud s
weaumsilefin TN uuwiuueaiiinny uidsnszdulussdunnueaiiumidio
Lifinsfaunanndn wiivendduuasiesldfunsiamisgnesuadluinnleduda 1968
fszmadingln uiddsliiedhsounavealansougavnelsias daalilud a.a.1993 Jald
finsdelifinmaudstunnuenodnduduniusn neguuuuresnisdanisudstuazdunis
FuNSFe UL UTIHALHAAITEUIN5EUU Open System muluulnueadnluuay
gl5U wagszuu Close System susuunauaaednlulsewmeaansgowsni aelduinsnis
Menguunefneg fefinauuagainnsifuavealuiidnvusduiwifidfugiumis
TAUTIH ALY 4l WATLUAUEANITUIUNITINNITRIAN YU UUUNITHANHATURLININIS
duflunismateq wuamadieiu laedfngussasdndnifionsiauyaveadulid
#nenmlusziulan wieulufumsatie “Ussimafisianuauiiuim” anelduuadaii
“FuvRagisoideiuviosdiud wazfiuviesduaziliroideldiunmsatiuayuainiiesdu uas
msatfuayuanviesiuazidans Areillefiuydvinanuldd” fusidnvurveanisuims
Jamsfidndny fie”

(1) lugadufurasnisutsdunavea --League tu zsaiiurosnis
fvualassairsdmiunsuimsdnns waznsvidnygineg BuvuBoude ussaiulud
Msvinsnan Ssddunislaeuiem J-League Fadusdnsdase Aliniwmariils usder
aelinsiiuguases JFA Beaeildnuaizadnendeiu sinusaoidwludsemens s way
e sy

[

2) Amuandninaainsusmsianisalseleviiifenfudyaiuenis
aduayuanuananiee ag U3 J-League astlugudnanclunisesan andiunisuay
Foassuavselevdfertuduandingts Iudasfivly League walieeEAelalayayalviue
aviuludndunsdanaraeddd Jsdafunisduiunismusuiianisnseatelenianianig
W99 (Competitive Balance) Wiutfgniun1susnisinn1sawiluszuy Close System 909
UsemnAanigonsn

3) nsiinduduinis ievesaluasiauea fesinudliiissuy

Franchise Type of Sport (syuumshianssieuamalualuasiu) dudulusene

“Harald Dolles &Sten Séderman, Implementing aProfessional Football League in
JapanChallenges to Research ininternational Business (Tokyo: German Institute for Japanese
Studies, 2005), pp. 12-18.
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ansgeuiniiyaralayananisanansadidudives uasuimsaluasiwldusifiosiden
11ld Tt wslfaluasfiniuasdonduresiasiu Tnsnsduiunisaluasfimasdondy
MaNANNAURLTEVIN 83ANTN1ATIAY (U3TMAneY) wazaundndisnainviesdudialuasivg
fusieg tiotestuilialuasiosgruimanulaediifldianuauls viegntutuie uae
yipaduaeawiads adneadsiulsinaeesuil

(@) TutagumsudsdurlnueaeInluusemadu Ae Japan Professional
Football League (J. League) lumsussturnueadnordniiuimsdanislas visniadn
maiéfémwmmammvﬂmuaaLLmUsszzﬁﬂu (Japan Football Association: JFA) @slag
satfunsinnaueaendnlviegluguuuuivilenitnslimnutiuiis uideseglusuuuy
yosfmusssmein uazanuidugudnansvesyey ilonsiannguamIinifvosusy
anmunden uazianssuvesiesiu @uduulouiosuuuidertufuresssmaeesiu)
aeldalauny “Idovimd 100 97 dsluilagiu dansudstuluszuunavea League ifinng
SmunldtinsTuty waranduniuszuy Open System WuRgIfunauea League Tuniy
glsU Tnguvamsudedudu 3 sedu Ao J1 12 uwaz )3 M%ensudedumudaiuayy
Tutlagdu e Meiji Yasuda League”

5. 1INININNNYUIENNgITasiunsIanIsudsdunnuaaaninvasusemalng

Tuefniiniusn maiduinluyssmalne aveglusuuuuvesianssuilomsdumnnis
yiomniumsudsiufazsatiunsudeiuionududa o dudmlngfaduinins
manguinefiieidosiunsinnisfunisivivesszmalnedediusngiioansyse-
tyafAnsfwuisdszmelng w.a.2528 Fadunguunefifeadestunisianisduiunlu
sefunsEstydRatuuen nuidunguanslussdunsgsunguinn)” dejadulud
mMsdamstniiingusrasdiiienstamnnisfnn “ienrmiduda” unniuilonisendn
desmnluefatunsutstuludnunsvesfmedniudsideud e wazspnnvosin
o1niaulnenefiazduinefiinanduinussanyaraiifuidenlusiifaniomndud
aulaluraneffnasdunssuadonfissiinfetansuvinduenfidu Awaynines

. LEAGUE, About J. League [Online], available URL: http://www.jleague.jp/en/about],
2017 (April, 30).
“szrwnguindansesinmsdaasuinuisUssmelng w.e.2507.
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[V 7
v Acd v aa

Miuneanna Awnnuda vsefwinedn uavelndadifu “urelneg” ASuwmuiduundy
a N A& dyve o o v = < o z:l' 1% v @
Aednidunidniuludaulneloeniluiiosnnduiminugiuigitesiuiausssy
Ingunegreeniuiuauladnisdygfnguuieion1sdnnshasAIUANNITRIITUARILIY
= d%l I Y wa al P 3 Y] wa
91AnlulszmalveTusnfonsssydydAnwiaie w.a.2542 Jadoduuntyganingmung
MTngUszaadiianIsusmsiansiednlaeanizatuwinvessemalng
menllonwednlseinmduladudunfemnniulaeenizivussinniiy enfiigu
Annueansefuealadusaduiutnivednisuisiiiuunudslatin sy
NOMNUIEEIMTUNITUTIITTANITNAUANI DT NTUABNSE 519 Tyl RdsLaS Ui TN
n.7.2556 Liieldiuuntyaandndusunsusmsdanisiwiondnluysewmalnelagang
warUaAulgiuARIeITNnUTEIaN (BniufwaiedadnsesvUydAnuiuig w.e.2542
Taduldedlnuianizuad) Ingasaduldaiudliunsesvdydinisiwuwisdsemelne
W.A.2558 (UnUnyal @ity aAdun liUsAuununses19tyaRn1sARIwisUsEInalng
.¢1.2528) TudnuazveinislimnuAuasesiniwiainlunusgg siudansdanisudadu
mne@nnglanismuauauavesanauflingItesazuenanidaiinisUnalfngrane
fawdurieiasusedelagiulaunnsesvdnaanivaunisldarsdosinunienisim
W.A.2555
dmsunisudstunnveaonlulssinalnetu lausingededaauiiasguralad
NSMVUALKUNRUAWILTIEATUTWTY w.A.2531 wazdin13seyensmansnneIvesiunis
v a [ 1 a a Y @ = 1% 1 v v al
WaunAwaina leunnmuea wasfwineuissia WiduednlIagratmauluwnuiamfin
| a gj U v i U U a | 52
WIAINA ASLEaUUN 2 (W.A.2540-2544) neldanusuingeurssnisinilislssinalneg
Fea1nuleueveenInsgaang Jelasuiinsiaiuinisiaunavealiion1sondnay laaisull
n13dnnIsudaturnueawuuiseIdndwdunsausn Tl w.a.2534 fo n1sudaturnuea
“Inguaud wllsdn” auimuinndunisudetusi@niugluuuasausniul w.m.2539
muulguigvasaninunaveawialseinalng lunssususyddud @eoluvueiu) As
Y « ¢ o I3 I3 e, ] a a
nsudaturauea “sevuilredaninesinewaudgeninasan” anuulud w.a.2542 n15Au
| @V Yo @ a X a ) Ay s a
witlssinalnefladanisudstunnuoaeinduundnuilesens Ae “Ineuaus Wiladea

sfnuitsUssmalng, 189URaNISUSHRUMRUNAILNNITIWIUAYR atufl 2 (W.A.2540-
2544) 53ZATIUNY W.A.2540-2542 (NJIMNNIUAT: tenfiumiln, 2543); 919dsly drdndvineenans
nsfn Pnasnsafmine1de, Tasannsdaiiseuazgiionisdanealuasyauanoidin (s
Uszndlne nsensrnmsvieadioinasiu, 2549), wh 1-2.
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an” e “Tusdn” Jadumsudsduvesiinendniioglusnadmia aunseds Tl w.a.2550
aunAue wagn1snuwisUszmalng 3elanidulasinisrunisdnniswdsdunnuoas 1w
dansmenadideiu Fendulneviluims “swdn” Winsudsduinrauosondmdies
Anifen wagldtiedn msudsdu “Insuaudniiflesdn” iaufetlagiiu
ngganilsifeindidnsnadonsiaunueaodnwluszimalneiduegiann fe
deaunsiusrnueauiseids (AFQ) laiinsduiulassns “AFC Vision Asia”” uagimun
NNRIgIUNIAITUNTAeg MAeadesiunsudsiunaueanndmiuusimeaundn
fi9 “AFC Club Licensing” (szuuinausiunsgiu aluasnauoaen@m) tu iilelmiulunu
LsTianiusWAUeaULNTA (FIFA) funld Tnefiasnausmusateusazifanidn
wdpaduginiunts vieneumneliyanaladudunisuny auvdninusifidivun’
aweurlavea eldEusuiulasims “Adulveuaus” (Vision Thaland)  uazdasis “uiem
Inew3idiesdn 37190 ” (Thai Premier League Company Limited #38 TPLC) Fualy
U w.m.2551 WiodidugsAvlruinsdanisudsdunueasi¥n vesUszmalnonuuasuiens
Aelavdninaeiane ves AF.C uazdanisudidunnuean inseauanadan waginseau
2 tuusitiusn aunseitdlul wa 2559 Alddinsdase U3 whdles an (Inewaud) drin
(Premier LeagueThailand Company Limited: PLT) sifiniiiisuRsmeunissnnsugadu
Wioatingsan wazAnsedu 2 wil U3 nevidesdn $1tn sausiggniaudedu O we 2559
Jusuluuazdsudensudaduanlaledlneniiflesdn wazomnsndniu 1du “Taled
Tnedn” wag “srangrdn Aadu 17 dunsudsturavesluseiusesauniuldinisdan
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Abstract

The purpose of this research is to study and analyze the contract farming
laws of Thailand and Laos. The Legal Guide for Contract Farming created by
UNIDROIT was used as a recourse in identifying the proper rules or laws applying to
Thailand under the ASEAN Economic Community.

The research method was documentary, including the study of books, Thai
laws, journals, and cases from both Thai and international sources. This study
presents an analysis of the laws and a description of the issues identified by the
author regarding contract farming between these two countries pursuant to the law
of UNIDROIT.

This study found that contract farming in Thai and Laos is done by
agreement between entrepreneurs and agriculturists, and that these agreements
often display an inequality of bargaining power. It appears that under the ASEAN
Economic Community, Thailand and Laos seem to be experiencing the same
problems in contract farming. In addition, the study found that Thailand and Laos
have no laws or measures in place that address the issue of bargaining power. The
problems include a lack of specialized agriculture organizations that would serve to
control and monitor agricultural contracts. By way of comparison, the Legal Guide
for Contract Farming from UNIDROIT may be used to solve the problems of
inequality or exploitation in contract farming. As a result of this, the author proposes
the promulgation of a Contract Farming Act, with provisions for a Contract Farming
Committee and a Contract Farming Department as parts of the Ministry of
Agriculture and Cooperatives. This committee and department would have the main
duty to monitor and solve the problems of contract farming and support contract
farming as a tool to push agricultural policies from the government, in cooperation
with entrepreneurs and agriculturists within the ASEAN Economic Community.
Moreover, the government should provide a legal guide for contract farming in
ASEAN, for use by other ASEAN members as well.

AmdRey:  nuasiusdyey, duailidusssy, glinhs
Keywords: contract farming, unfair contract, UNIDROIT
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Abstract

The purpose of this research is to discover the role of the law as it relates
to public participation in the monitoring of local administrations, people’s legal
consciousness, and the provision of guidelines for the enhancement of people’s
legal consciousness in Sikhiu Town Municipality, Nakhon Ratchasima province. This
qualitative research is a phenomenon study. The data was collected through in-
depth interviews with eighteen people, who were divided into five groups and a
focus group. The information gathering was done by six people who had previous
experience in this type of activity. A content analysis was employed to analyze the
data. The results are summarized below.

The law on public participation in the monitoring of the local administration
has the smallest role of all five types of participation. Concerning the nature of
people’s legal consciousness, the results show that all of the leaders of the
community have greater participation in the monitoring than does the general
population. There are three methods in which people in general can express their
legal consciousness: 1) by legal means; 2) by non-legal means with an element of
participation in the monitoring; and 3) by non-legal means without any element of
participation.

The guidelines for the enhancement of people’s legal consciousness
consist of two elements. Firstly, the local government should continuously and
thoroughly inform the people of what the local government will do through its
sound-broadcasting. Secondly, the local government should educate people about
the duties of the local government and programs for public participation. This effort
must start with the local leaders, because they have an important role in the
community, and they are in contact with both the local office and the community
at large. The process of educating people can be initiated by setting up training
projects for local administrations on the subject of providing courses to the public
relating to public participation. These could be organized by the local administration
itself, or in collaboration with other local offices in nearby areas. Training projects or
workshops can eventually be arranged for ordinary people.

ArdAgy:  ddinnuengving, n1siaiusay, 99ANTUNATDIEIUTD IR
Keywords: legal consciousness, participation, local administration
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Abstract

The right to euthanasia of hopeless patients under Thai law is clear and
accepted, especially on the matter of passive euthanasia (letting go), and shall be
expressed in writing, a so called “advance directive,” under Section 12of the
National Health Act B.E. 2550. The argument for active euthanasia for hopeless
patients, however, still exists as to whether it is legal or illegal. If active euthanasia
has not been recognized by any provision of law, Thai people do not have the legal
right to choose to die. Thus, such an action is illegal in Thailand. According to in-
depth interviews in Mahasarakham Province, most medical professionals and
lawyers know that the advance directive has been recognized by Section 12 of the
Act, although some are not familiar with the details of the Act. On the other hand,
students and people do not know that such a provision exists. Therefore, they do
not know that they have, and can exercise, the right to make an advance directive.
The suggestion in this study is that people should be educated regarding the
existence of the right, and the legal process under the Act, and people for whom
the act may be an issue should be trained, so that they understand the rights and
process under such Act.

AR NTMERNR, MTLERLIRUIUIEsN1TTUNTINW, Qﬂaaﬁéuwi’q

Keywords: euthanasia, living will, hopeless patients
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1.2.1 Wiednwinandumn arumng wuidauasvguiferivansvetaed
Auniluntsmeegnsay
1.2.2 WlefnwmdninasiveangruneseninsUssmaiuavsuyweyy s
ﬂg]umsm'mizLmﬁlﬁmﬁuﬁm%maqéﬂ’;aﬁﬁwi’ﬂumimaasmaw
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1.2.3 WiloAnwimsfiRuazngminengluvesinediisrfuanivesduaed
Auntluntsmeegisanlulssmelng

1.2.4 \efAnunviAuzuazaudniiuvesdifiendes Loy uwnd neruia
tnnguang 919136 4@n Usgrrvunly sadsdgviieatunsdfUanasYavimia
ﬂg‘wmaLﬁmﬁuﬁm%mmﬁﬂ’;aﬁéjuwmumimsashaaws[,ua"]’m’?@umaﬁmu

1.25 Lﬁamuauuzu,mmamﬁLLﬁﬂaquLﬁmﬁ'Uﬁw%mméﬂaaﬁ?;uw?ﬂumsma
pgwasuluTminumansany

1.3 AUNAFIUVIINITINY
ansvesUrendunidunsavegiasununguunglulsemalnedslaiiaiy

€

Fauiiteane wazUssnsuludminumansaudsliiinlaieriuansvedUiendunis
Tun1saneeeneau

1.4 YULUAVBINITINY

1.4.1 Anwinandumn mnumne wadnuaznguiifedrfuansvessiaed
Aunislunismeegieasy

1.4.2 ANYINANNUNVDINYNUIETENTNUTENANTUENTUY WYY TI1D9
ﬂg]umwmﬂizLmﬁlﬁmﬁu?m%suaqé’ﬂ’;aﬁéuwmumﬁmaasmaw

143 ﬁﬂmmwﬁﬁaLLazﬂQ‘wmUﬂwiwaﬂmﬁlﬁmﬁuﬁm%maa@ﬂ’;sﬁguwiq
Tunseneegsasululszmale

1.4.4 AnwwiruzuazaaAaiiuesiifeites wu wmd neruna thngusne
919138 Tan Ussanwuialy saudsdymifeiumefofuasUgmmangvaneifeafiuans
vosffthefidunidunmsmeegisasludorinmmansen

1.4.5 3A518AMIARN Nul) MUUR wasngrueseninUssmaALasng uing
Gmﬂiswm*i?iLﬁm%’mLﬁaLauaLmeqmiLLﬁ{]zymLﬁaaﬁuﬁm%maaﬁﬂa81’7%14%5’@1%15@?8

2819aU I UTINTAUME@N AL
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1.5 /MIANUUNITITY

siAdpilifunisideienans (documentary  research) Ingyefinwinguaneg
senInelsemna nguuned1slsemalaznguinenisluveding sufsenaisniadiginig
fanwilneuaznwdsszsmaduldun nguane wiide 1uide aufanus arsednus
wazuvarmiiisatestuavsuesiaeiiauntdunismeeialufmiaumansany uay
dunaliBedn (in-depth interview) yarafiiAgatosivansvesftasiiaunidunisnie
ogsasuludminumansay Wethdeyaiilfunneaunizouainaudaiiunas dolausuus
vesyAraidunuaidainanyanaiiioatosaelud

1.5.1 YAaNINeNIsunng laua wnmd 919U 1 Al wagneu1a 31u3u 1 Ay

1.5.2 jU38 91U 1 Ay

1.5.3 dnnguvaneuaztinivnsanenguinelaun ginnw 31w 1 Ay wdnau-

Y
£y L3

8NS5 U 1 AU NUIYANY 1L T AULASLINNTNTASIVNUS 91UU 1 AU
1.5.4 TaAALAZUNANY 91U 3 AL
1.5.5 Useganwuinild 911U 4 Au

1.6 nafiaadnazldFuannsise

1.6.1 lsidlanuduin anmmng unAawasvguiifsafuansveiae
fauntilunismeetisas

1.6.2 Ml landninausiveang nune senInauseimAR I uaNS I ve Y SIUEN
ﬂgwmaﬁmﬂﬁzmﬁﬁLﬁmﬁ’uﬁw%maqﬁﬂaaﬁ??uwﬁfﬂumsmaaEmaw

1.6.3 Mliiilamsufiauaznguanenigluvedlnefiiierfuansvesiaed
Auntslunsnsegtsaslulssmalng

1.6.4 i laviauzuagaudaiiuveafiisddes tgu unnd ne1uia
tnnguung 819158 B0 Usgarvuiall sudsdgvufsafunisufiauasdgninig
npuneieafuansvesginefiunidunsmesgasludmiaumatsa

1.6.5 silvanunsatnaildsuanmsinwiausuuziuImaisrfuanives
fuhefidunislumansegsasulufmiaumanseny
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Y ]
=~ L]

2. nud) wazuAnNugITasEnSvagUlenfunislunisangagieasuy

s
v a

2.1 Andazmgadrelidnne
NI UANAASVUIERL N1TANEANUNTEUIUNITEITUYIRVDIUY¥ElaY
UsAaniesesiietetinla g ieliuyudliauanmelanuaninenuduuyvdogauiass

]
a aa

Y9SN “ansiazene” Tudspuneiunn dn1si58n3509ansNazaeiuun u1eUsELnedl

o ad Vo v PPN Lo A A o I
ngvesusesdvsiagmelitaunsensngieiined fuinsesiloadelvdveawnmdly
nsrUIUNsNILEATInGULe (life sustaining procedure) dangselessrenssioinfiusnenig

S

funsegnnsiudunisiaisdniaianuduuyed vieanauainandunyudas
(dehumanization) fstunisufiasnssnulaenssuiunsindinvesunndiand s anwnse
vilsinszviunshemdeauiifidsazane fanwvesnnuduuyvdediuviase nande
smeegidnanTiiuies Ky vanguasgluavigeninidseennguaneindeansaz
mety W wasguadnlesiile Teusneunazidinda WWudu'egnslsin uwaRnmemau 1wu
AauIA3ad  Aau1daay Wudu vislszmalinguuneiivualiainuiagiuaifang
nafe giiweneusindme udlinieazgndniuafigiuneissendine wagiivaemie
TiausihdmefiauRaeyide lunsdiauiomelsaisnuilime wagyunndnsu
oglunszgavine Ufiasmsinulneiniesisdinanumme Jagdunanedseima Tdonian
arufngiuendmeluudy uidsdideliudtuey wordiaffiAntulussssmaiivhdugaa
Dudruausn deluansgosniuazelsy dufu WedliAnnsTauadnsdnaiung
UseinaSaoonngmne3usesdniiagne’

2.2 AHUILAZTYSITY
nszvIiAmnsmaunms maunaian wazdaay sefignsiufulugiuiiin
Aune Aedsfisionintu agndlsiia AmnuuAnAafuegnssiizesrasmandeluiFoses
Fandanune maunmsuesit anunedudesssuaiedoniatululan aau
ASARNDIINAIUATE D ﬂﬂiﬁ%mimmﬁmmaawwégﬂﬁﬂﬂwuﬁuwwﬁw duAaundaany
fuaziidnunzadeduiuuuweiad ndnie Lﬁ?iaﬁaﬂmsﬁ%ﬁmLLax?;uqmsuaﬂ%%mﬁL%ad’]mm

o

la ¢ & o Ay £ o ¢  aw £ a

38 BaUseiiug, “nismeedadidnasvesainudunywd,” Tu anvedelidnfaiuins 24
319 WIUFUNWIA (F1In U IUTEUUgUATLAIYIR, 2545), i 28,

2. = Y B

\SRuReIN, 9 27.
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mammﬁzyzﬁamam%hjLﬁ@ﬁ%%%ﬂ’hﬁmmwm%zaanqqaiwqmwa wazdsfiaziinmuun
fio a¥eazeneq vesineIERanudsiinansindinduanacudaiu fonudeuludn
Tldiasosmneuazdydnuairiieg vesnnumeigauidnuieedeniniinaisusnves
wnng lunsdiilivsngedomneniedydnunifazuenaudueananaumelsd’ dady
aauLazaiesssuinaiadulgmlnenmnuiiindufidmadennudevesauludem
08198
2.2.1 feuN
n. AAUINNG

wfndesdndfiazmeturoudieazldsunseensuludsnilng il
wnnguing Ui uagnsewnsaaun Wesheiinnuiiuiesdesiuinmwdiduives
P favsfiazimunvzmdinvesmuosmsuwifilinsevugdu wazdenistefangn
Heousadvauriiuywdlienvvgiusslovidenuesuaidulddnsiely uywdfamisn
Bonldansfazanels ' fedy whinlunmamsamaundidei@induresismiaisaniyana
flasnwly waznssngdunieshdmeiduuy wiluuiveaniseensuvesdanulneiieaiy
nsasae nadenldansfazmenionigusenduenariild minuddeslddeliia
nmsduadeunienelinuanssnusedu

Y. Maudue

mauiduiommdmtonszid Woimssdndugudnansvoseann
waztfuglyiidalanuarasmdntu mauiniad wazdaaiu’ nanfe dnsumaunaiad
Uszanumsenfmeinfunsananssy’ nénmauiedadinielsiuaimedn nigusene

71 8 Inndudrsvnisnainismagdsssy antuiaundisvnisihenainisena
594, 2553), i 10.

4Thanissaro Bhikkhu, Buddhist Monastic Code I: Chapter 4, Parajika [Online], available
URL: https://www.accesstoinsight.org/lib/authors/thanissaro/bmcl.pdf, 2013 (April, 25).
“ununAIanmausssy sasdeaunmansanny, inlunisnsziinigaueananssy (duwsne

g
d

#9619) Fududedin [Online], available URL: http://www.kamsonbkk.com/index.php/catholic-
catechism/ 2012-02-15-07-27-46/1036-007528, 1.4U.1.

“Fodn yduiaeu flnaaaed, ngueanluyuuesvssdaaty [Onlinel, available URL:
http://aldoraji.blogspot.com/2010/10/blog-post_5206.html, 2553 (wa1mu, 23).

"Baafeau.
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Fefodumsmnanssuguuuunile uasFimmudlimioufudainedug inszidmseaiion
WfeIiun1svg drumawdaaulszanunissindinieintunsiiunguesmseilugn
desnmaunguilieinuywdifnmnannsaisassdvomsefduduazanudfome
ngaueanalumadaany Jadudiosi lienansehlduazdadendnmasuvesmann
Saauuenani mamgmEJﬁiﬁ,JsJau%’UﬂwzhéhmsmgﬂLLUUé’aﬂfu afidgmrindnsluns
fiinezaunsovensludansasmeeteawldnield Fadudeanieiifinnudiduiu
Sou Lﬁmmﬂi‘Jmwwuﬁﬂmaa%w%IUﬂ’liﬁ%%mzqag’uuﬁugmﬁuamé’ﬂﬁaﬁﬁuLLazmmv’?‘ia
y9AEUT”
2.2.2 AUTIIUVDINNE

wnAnTidfyveRITIUsTAILIMSRusaTandn fie Hippocratic Oath
i “dmiweufayramuineslilimuuzimionsinulag sudunishaieinguae
uifese” Fafu mufanuuiunndinthiidiedinguas Andasmoogsgaeuaunse
LavdnasgvBaeNINAILNANYEsENSTIazaY esnnilumsimuavihiivesunnd
TdessnvnazfesieTiniiaeilndesanelvfeiigausiindesngUnsazianmdudindn’
wnAnfInaNdmadodiaudulng 31 Mnunngnszriin1snIgueaaudl dauvinliknmg
fAnusuRaUNg MUERIN

dmiugusznevivIndiunisunnduazaisisaguitlfuinnsluaaiy
Uinsvessy vieliuinslugusidmihiivessghifiansiasufiasnislruinmsunguae Tne
Lifhmgaumslunnnsd Wesandedliuinslugiusliuinsasisazvesuinsningaiu
fhefiluvesuuimatu Weldfudesuisangusznouisin sudladnuugvasuing
i W ansiazidensurieufiasuinisussianlauseianvidefld Sundn “Gvsiay
Fon” wazdledndulavesuuinislauimamilaudifuansanudugendonin “anudugen
Flasudesuneudr” anubussudnvariluuisUssmaieduitoulvddalunsliuinms
wedlalldFunsBusendnuarinngtae fusgneuividn gliuinisenadesiuinns
AQVINELI Lazsunthandenauiianisenaeng 1w giushaumelaetamn udu

8Rhona K.M. Smith, Textbook on International Human Rights, (Oxford: Oxford University Press,
2003), p. 106.

9’36@5&7 daUseaiug, “AnSNaeae (Right to die),” aawav 43, 4 (pa1Au-5unAw 2539): 101-
102.
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3. Ui NaNNMUTIvaIN)uuIsEndneusema waznguaneasusswmangnuansues
HUrenfunislunisngagieasuy

3.1 Usznvasnmsviduaefitunislunisaeagssey
dmiunmsibigUieagedreasunienisugainluniangvanegdiwunla
2 Yafiansan’”’ BTN INaNuNEYeININTEYINTaMNMduazanuIvediUae
3.1.1 151NN YALVRININTEIITBINNERULLA 2 Useunn Taun
n. mateliasfiAuntimneegisas (active euthanasia) fio n13vili
fthefauitislneanu uazdnssinldnssvinnisedrailsodndladeidafunmenesiag
Tagnsa Wy msfunnddne TemFenszilaeisaug litaemelaonse wienmsyinisld
widnsthevela’ (uiu Flnenavosmansgyindudumgliiiefaudarumetiues
2. miﬂdaaiﬁﬁliﬂaaﬁ?ﬁywi’qmaashmu (passive euthanasia) Ao N5V
Taeauidinlaeanu uidnsshildnsgiinsedmiseddladedosienees
fne e fiasfiagidunsnueadietostuilifasiaunnunie uaslnowmauienis
Ufasisuiionhlifiasfuinnume wu msfumdlidinsdnwviesnidnnisinni
wBatingtaeiaunusdindinisguatnuirhluifietisanaumndnsuuresieag
quniazdedinluies 1y
mﬁau‘lmﬁﬁmau%’umi‘v‘l’ﬂmqmsmmLLUU passive euthanasia IN31
viudndudnsvesgUasflazuiasnisinwimeiuia fuaeselaifidrds NR u3e No
Resuscitation 38£/U28 NR. (do not resuscitate or no resuscitation) Zemanefis lides
Preitudinfiuly unndRldfavsasldineluladlag Tun1sdadinveanidelu” winisqua

“uans ygyedninig uazioun suduan, nguanenisunng (Medical Laws ) 3ias1zsidymn
nguunBaInnsEufurasdialuassfunsadenizunuauesay, fuviedsdi 2 (hsunmumues:
driiniuleyeyn, 2546), it 177.

nasan awywi3, nsnnsaisana: sindaeAunga [Onlinel, available URL: http:/www.
sarakadee.com/feature/2000/04/vote.shtml, 2543 (na1Aw, 17).

“nasan awyni3, n13nngaiBene: sindaeAIungan [Onlinel, available URL: http:/www.
sarakadee.com/feature/2000/04/vote.shtml, 2543 (na1Aw, 17).

Pnasan awyni3, n13nngaiBene: sindaeAungan [Onlinel, available URL: http:/www.
sarakadee.com/feature/2000/04/vote.shtml, 2543 (na1Aw, 17).
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Snwmegruralaeniludinedesiied nisliddesdedindcdailavaneaiiudi avligua

Y

SnmenUTa (no treatment) . uiyAaNIMINMIWIMEImiguakuuUsEA UUTEABS St o
ngvneyaRaRivig 19y unnduagneuia usu Ssaeiinihfidesguainuinaztesiu
flfAnsunserefinedinsdognsstudng madielifihedduntinsogsasudslides
1F5un1seensu drundadumszaumaniudenisiine1syinssufiukauniunisvii
NN30EN
3.1.2 Msaina1nanuvedgUle wudla 3 Usean lauwn
n. nsvilvgUleaglavasulasadaslanienisueainlavaingla
(voluntary euthanasia) #ie msviiUemelagasumummsyasdvesUendafduutaas
a&gjﬁ?u (competent patient) ‘vi'%aL‘ﬂulﬂmmﬁﬂgﬂﬁﬁﬂaalﬁlﬁlﬁ’d’mﬁﬂ (advance directive)
nafe fuaailugoselsiunmdidufvinlimuneedisasy wieliiuainanunsuiuan
TsAnavAufingg tneuusnisnszvilaidu 2 dnvag fe
1) mvibinneeg19asusiagUielagnss (active voluntary euthanasia)
fio msfifihoasaslaliumdvinlinunelnenss wu msiuwnddaemielfeuisediaun
fhofunadielifinsduaumeladenulimsuny udu
2) msilvangegsasusionUlislagnisdey (passive  voluntary
euthanasia) fe nsfigUheasinslaliunmdsavienisngansinwiisdisdnorgdoves
Fuhweenluivu mslvunmdasainiestismela 1us
9. Mm3viligdiganglagasulagusimainaiuadasla (non-voluntary

o

euthanasia) nueia sy lvgienldfafduudyye (incompetent patient) melagay

'
Yaa o

auANYsEaIAveniguanunguutglunisuansanuiunugUiy (patient’s
surrogate)

a. nsi g Uieanelagasulaedasendiuainsla (involuntary
euthanasia) y38d MeviligUsmelasauiitadonulsrasdvesiaondedsn

AUrelvilTaanth

14 a a a < . a <
e Yayladnidnia wazleun suiun, nguanen1sunng (Medical Laws) : Ainszidaymn
NHVUIBINATFEUAUVRITINTUATIANITADINIITUNUENBIATY (NTUVNUNIUAT: d1TnTUNIRYeyo,
2546), wih 156.
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3.2 vininarivasngunessuisssmaiafuanivesiaeiidunddunisme
281969U
widnguuneseninelsemeadtcednsuyvevu laun ngUnsanysey1via
(United Nations Charter) Ujeysynannadnaie@nsuyweyu A.A.1948 nfn1seninelsemna
eansnaiiotaraninienisdies a.a.1966 adlaSndililnedaudvindnsfiazae
Hudvduywevuinu Aflldvneanuilifidvsfagmoudtinngrneaisdifanseulunns
aﬂ’lﬁmﬁmgﬁﬁ]3@781ﬂ8ﬁﬁﬂ§1ﬁ]“ua\‘w§ﬂ’aEJLQW’]%?W]%UQLﬂ'ﬁmiﬂ’lﬁﬂ%ﬂw’llﬁi’lﬁu Ladsudianns
Yoavelvigputeviliimesoituy feweliunnddnevielreiielimesgias usu
\Humsnsgviiifiveudienguune udinzifuauduseuvioasinsveiioneune
esnifunseniBumelagianuinisnsgyhiitadenuauiBouiosiasAassmusuives
Ussrluiruzueside sadumsandindvsintinvesyanadadudniifinnade ulfa
ﬁ%@‘[é’u&’f@dﬁm%ﬁﬁﬂmLﬁaﬂﬁ%ﬁmﬁﬂmm (right to self - determination) flazaingmie
Inemnugaewdevaaunnd (physician-assisted death) wazdnsaanannludvsdiuyana
(right of privacy) lnglangnsielviEUieneeg19a9u (active euthanasia) Wagn154167
pelasnstioimdeveunmdiu vldansiiavavesiulasiame iz fjiasiliyanala
Wunsnuasld osandsaundesgdouiianiunsnuasnisindulagenanlimaidunig
IanuANEIULS YU LA AasTIusuRvesUsEanaU (public order)

a

dmfuanslunisuiasnmsshuivessUletu Usngedlute 3 vesufney

e

a

TeednsiUivesunmeaualan lnede 3 (v) maaﬂg’jagagﬁménﬁmumLﬁlmﬁ’uaw%iu
mssnaulafeiuauedlii “fihelianminlefiauysaliiagnsiaslivielilvinubusen
uAwymelunisnsaitedelsandevitvasnulsavesnu uaeiiansldsudoyansnduly
nsindulavesnuies fthsazdeadlastidnudafnfuinguszasdvesnsnsiannasy
vanmsttainw wafiléu nudsmadasiatuainnisiilaliauiusen”” Sadulddn
avslunsufiasnisinyestheiunnagnielide 3 (1) lnefihedavsiaslivieoldson
Tanudugesuiwwmdlunisnsaifdadelsavieviiasnulsavesnufls Tnefideuluin
fihsazdeadudiianminleauysal uarazdoutilasgrdauiafetuingsrasdvesnis

15a ¢ X

38 BeUseiug, “UfayaiwiedvsUievesmeainaulan,” aatn 24, 10 @aiau 2551).
922-924.
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AS1ANAEBU N30n15UNUASAE Nanaelasu srudenanaziinduainnisitulamlny
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3.3 ﬂgwmaJLLazmaUﬁﬁa%aamanzMﬂLﬁaqﬁ’uaw%%aaQ’ﬂ'mﬁéw’iﬂummw

281969U

Hagtiuminiguenedinadudsiiveusengrneluviatss Ussma agnalsia
v1Uszmafisusesanslunisiligihensegrsasuunisnsesifiveudienguane
nanfe UyalalilunguunsanglisiuauwnwnnduaylvansuigUivaunsadenlddns
meegauld wonnil vissewaldfinguanesessuiied wuamslunisaysifinguane
Renfumsngauesnavessemesingg sanfensufiasnsinuvesithsannsadanguls
il

33.1 Uszwaieennguineianiziuseslinistaslinisuaznisudeslviane
pgamauidunisnsgyifiveudefunguing loun tuisesuaud uasiuaBey dmiu
LULﬁ@%LLauﬁL‘ﬂu‘Ui%L‘VlﬂLLiﬂﬁﬁﬂQﬂmwﬁ@zﬁaﬂﬂiﬁﬂﬁmaaﬂ’ma\‘mlﬁiﬂﬁsﬁﬂLL{]’Qﬁzﬂﬂiiﬁﬂ’li
PaglimonazrUsoslinelasunndamnsonszilduazlignasiny nguanediidedn
Termination of Life on Request and Assisted Suicide (Review Procedures) Act Faflua
THsdy dlotudl 1 wwieu 2545 (A.A.2002) dulsamavadouniulszmaiiansiioon
NOYUUITUTBIENTIUNIINITUEAINFBINLULTDITUAUA MY Belgian Euthanasia Act
2002(Wixiﬂ%ﬂﬁgﬁﬁdwﬁaﬂﬂWiﬂwqmamﬂmf7ﬁhéﬁuﬁﬂgﬁmwsﬁmaﬁhﬁuP&ﬁafuﬁ 22
fugneu 2545 wazsieanlul w.a.2556 (A./.2013) ladn1svengnisnigaeanadiunsalidae
Windetaeluszazgaring (terminally ill children) fae'®

3.3.2 Yssinaieannguunefusetaniznsufiasnisinuviiidesdinisuans
wawawviluaiednvaldnes nanafe Iiavsidenyimilsdeuansanuiufiasnissny
vosffihelunsraainevesiin dailldnsudesliiiemeetnsasy (passive euthanasia)
ngvsnelannzfana v limdlifesiuiiamunguineeiqngusngaulasianun 1wy

16‘36@3&? SaUseiug, Soudeniu.

”qm%wa*@ WANDY, “AIUEAIAAUAIINTDUAIENYNNNY,”  (N1TAUATIBATEINGIAENT-
UMUMTR, UINe1aedating, 2552), ¥ 15.

18BBC, Belgian Senate votes to extend euthanasia to children [Online], available URL:
http://www.bbc.com/news/world-europe-25364745, 2013 (December, 13).
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Aad !

n. @n3goLINT PNNYMIBANIENNYDIN Patient Self-Determination
Act 1990 AwualAyAaINTIUNITENERAaN515MEY sadliausuagUleuazyuvula
nsuiadnsvesiieiazuanaanuilidrmihiiazinuaisnisinufiuidosnismiels
Fosmslunmzfiunlienuanaanuniuls mswansanudinangesiniuaednualdnus
fi3undn “advance directives”  Tasnguunsatiuiimuunliusazsgnsnguunsiivun
eazBenieiun1vin advance directives asdniienils Welinsvinenansuanaansiug
anmiAuuIneg ﬂzymmiﬂiflﬂﬁﬁﬁuémaﬁéamzamaqLLaz Uniform Health-Care Decisions
Act 1993

dad

. E'imqwlﬁaaﬂﬂg‘mmmawwwmmam Mental Capacity Act 2005

[
P

Yuldsluvaefiinmnuaunsouasd
aRduutygeimildeuansanunaiwiinitoufiasnisinw uiiegldianaanunlunis
Ufiasnsinuluud yaeawuiiiuansoneundedsuuuadldnasanaidean T
laigndudosvidumisde™

A. DoAMIAY 1U 1ads Northern Teritory oonnguungiawizfiidedn

Mavanlilunng 24-26 MananlvigUaeiiony 18

Natural Death Act 1988 wa3g South Australia @aﬂﬂgwmmawwﬁﬁ%aiﬂ Consent to
Medical Treatment and Palliative Care Act 1995 1a3§ Australian Capital Territory 88n
ngVnElwIEiidedn Medical Treatment Act 1994 uagaady Victoria oonn Mg
\awzfiidein Medical Treatment Act 1988°

wzjm%wq"é LEAINDY, L%iaaw“m, w1 70-71.

2OLegisla’cion.gov.uk, Mental Capacity Act 2005 [Online], available URL: http://www.
legislation.gov.uk/ukpea/2005/9/part/1/crossheading/advance-decisions-to-refuse-treatment,2005
(April, 8).

ZlLegislation.gov.uk, Mental Capacity Act 2005 [Online], available URL: http://www.
legislation.gov.uk/ukpea/2005/9/part/1/crossheading/advance-decisions-to-refuse-treatment,2005
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Abstract

Mortgage and pledge are secured contracts that are created by an
agreement between a creditor and the owner of a property in order to establish a
legal effect that binds such property as security for a loan. This guarantees that
payment will be made out of the property if the debtor fails to perform on the
contract. There are some objects of mortgage that are also subject to pledge. These
are items that are known as special movable properties. In other words, special
movable properties may be subject to either mortgage or pledge. As a result, the
following questions are raised: 1) Can we make contracts of mortgage and pledge
over the same property? 2) What will happen if someone mortgages his car and
subsequently pledges it in a separate contract? 3) Can this be done in the opposite
order? 4) What are the legal effects to the parties? 5) Who is afforded preferential
rights? Laws concerning these contracts are provided in the Civil and Commercial
Code of Thailand, but, none of them deal with these problems.

This article will describe the principals of mortgage and pledge in Thailand
and discuss the various ways in which the contracts bind the parties. In addition, this
article will clarify the legal primacy where there are conflicting mortgage and pledge
obligations. In particular it will examine the problems that occur after the securing
of overlapping mortgage and pledge contracts over the same property. Lastly, | will
suggest solutions together with proposed bills to cope with these problems and

offer a conclusion as to which one is the best result.

ARy - 91ue4, 3110, dvnsunindyiaiiey
Keywords: mortgage, pledge, special movable property
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1. Introduction

The principle of mortgage in the Civil and Commercial Code of Thailand,
Section 702., paragraph one, states that, “[a] mortgage is a contract whereby a
person who is called the mortgagor assigns the property to another person who is
called a mortgagee as a security for the payment of a debt without giving a
possession of his property to the creditor.” This provision means that a mortgage is
a security contract that can be executed without giving possession of the property
to the creditor. Therefore, such a property remains in the possession of the owner.
This security contract enables the owner to use his property in his daily life even
though it is bound to warrant the debt.

There are several kinds of properties which can be mortgaged. The Civil and
Commercial Code of Thailand, Section 703., paragraph one, states that, “[t]he
immovable property of any kinds can be mortgaged.”. Furthermore, paragraph two
of this provision states that, “[t]he following movable properties can be mortgaged,
if they are registered according to the law:

“1) A ship or vessel which size is five tons or bigger;

2) A floating house;

3) A beast of burden; and

4) Any other movable property as specified by law”

This provision means that there are some kinds of movable properties that
also can be mortgaged. In addition, machinery and automobiles are included in
subsection four of this Section as items specified by other laws which include
Machineary Regislation Act B.E. 2514 (1971) and Vehicle Act B,E.2522 (1979). These
properties are usually called special movable properties. In short, there are two
kinds of properties that can be subject to mortgage, which are immovable and
special movable properties.

Regarding a pledge, the definition of a pledge is found in the Civil and
Commercial Code of Thailand, Section 747., which states that, “[a] pledge is a
contract whereby a person who is called the pledeor delivers possession of

movable property to another person who is called a pledgee to secure the
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payment of the debt.” This means that the principle of pledge is that the pledge is
a security contract that can be formed by giving possession of property to the
creditor. In addition, this Section also means that there is only one kind of
property that is subject to the pledge, which is movable property. The movable
property can be any kind of property that is movable, such as computers,
televisions, motorcycles and so on. Hence, this would also include special movable
properties, which are the objects that are listed in the Civil and Commercial Code of

Thailand, Section 703., paragraph two, as aforementioned in paragraph one.

2. The overview of problems that may occur when mortgage and pledge over

the same property

Based on the aforementioned, when a comparison between the objects of
mortgage and those of pledge is made, it is found that the type of property which
can be either mortgaged or pledged is special movable property. Thus, the
question is raised whether special movable property may be mortgaged and
then pledged, or whether the same property may be pledged and then
mortgaged. What is the consequence of the law when someone mortgages his car
and then pledges it later, or it is done in reverse order? There is, however, no law to
cope with this problem. At this juncture, the first thing that should be taken in to
account is whether allowing or not allowing one property to secure two debts is

appropriate.

2.1 In the case where the law should not allow mortgage and pledge
over the same property.

There are a few reasons that mortgage and pledge over the same
property should not be allowed by law. The first consideration is that there would
be two creditors, being the mortgagee and the pledgee. These creditors usually do
not know if the property has been pledged or mortgaged before. Secondly, since

there are two creditors over the same property, which one possesses the right more
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preferable to the other? These problems are complicated and difficult to deal with.
Thus, mortgage and pledge over the same property should not be allowed by law.
The next question is how to devise a law to prohibit this problem. This will enable
all Thai people to learn that making two secured contracts over the same property
is unlawful.

In order to improve this provision, the first consideration that must be
taken into account is: should there be a modification of a current law or the
introduction of a new law? For this question, modifying the current law is more
suitable, because most parts of the law relating to mortgage and pledge are
provided in the Civil and Commercial Code of Thailand. Hence, a modification of
the Civil and Commercial Code of Thailand is needed. Then, the next question to
be taken into consideration is: to which Section of the Civil and Commercial Code of
Thailand add the new provisions? The laws of mortgage are usually founded in the
Civil and Commercial Code, from Section702 to746. They are arranged in priority
order. The first part of this law, Section 702 to714, consists of general provisions.
Section714. states that, “[a] contract of mortgage must be made in writing and
register by the competent official.” Therefore, a new provision should be added, as
Section 714/1., in order to prohibit the making of a contract of pledge after a
contract mortgage.

Regarding the amendment of a pledge, the principal of pledge is found
in Section 747. In addition, Section 748. refers to the allocation of the money after
the pledged property is sold in public auction. And, Section 749. explains that the
parties to the pledge can agree that the pledged property can be kept by the third
party. Then, Sections 750. to 757. refer to the pledge of the instrument. Thus, a new
provision must be added, as Section 749/1., to prohibit the making of a contract of
mortgage after a contract of pledge.

For all reasons stated above, the Civil and Commercial Code of Thailand
should be modified by adding Section 714/1. and Section 749/1. to this law. Section
714/1.should state that when the property is mortgaged, it cannot subsequently be
pledged. Also, Section 749/1. should state that when the property is pledged, it
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cannot subsequently be mortgaged. The drafted law should be proposed as

follows:

Drafted law
for
Amendment of Civil and Commercial Code of Thailand (issue)
BE. o,

Where it is deemed to be appropriate to amend the Civil and Commercial
Code of Thailand.

Section 1. This Act shall be called Amendment of Civil and Commercial Code
of Thailand (issue)

Section 2. This Act will come into force the day after its publication in the
government gazette.

Section 3. The following statement will be added as section 714/1 into the
Civil and Commercial Code of Thailand:

“When the mortgagor mortgages the property, he cannot pledge such a
property while the mortgage contract is still in effect.”

Section 4. The following statement will be added as section 749/1 into the
Civil and Commercial Code of Thailand

“When the pledger pledges the property, he cannot mortgage such a
property while the pledge contract is still in effect.”

In conclusion, amending the current law as stated above would be the most
straightforward way to deal with the problem because the creditors will not have to
worry that a special property that they receives has been pledged or mortgaged
previously. Also, there is no inferior creditor to be concerned about, and no burden
of proof for these creditors to comply with. This would be in favor of creditors. On
the other hand, there are some disadvantages. Firstly, the proposed bill would deny

the debtor the right to seek latter creditors. Secondly, the debtor could not gain
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additional capital. Thirdly, there would be some legal rules that would need to be

complied with. The said rules will be discussed later in item 2.2

2.2 In the case where the law should allow mortgage and pledge over
the same property.

As mentioned in the last paragraph, since there are some disadvantages
to amend the current law to prohibit a latter secured contract, a new bill should be
introduced in order to cope with the problems. Hence, these are several reasons
why the law should support a mortgage over the same property.

Firstly, Thailand has a mixed economic system, like most countries in the
world. This means that most part of the country’s trade and industry are controlled
by private owner for profit while the government play a part in several economic
activities. Thus, most of the Thai people need cash flow to invest in their
businesses.

Secondly, most of the Thai constitutions have upheld the principles of
free trade and capitalism. For example, the Constitution of Thailand B.E. 2550,
Section 84 (1)., provides that “[t]he state shall implement the economic policy as
follows:

“To promote a free and equitable economy through market forces and
sustainable development of economy by repealing and refraining from enacting
business control law and regulation ...” This means the government should support
the liberal economy and market mechanism and ought not to allow any law to
hinder these processes.

Thirdly, there is a Latin maxim that serves as a general principle of law.
The terminology or Latin legal is “prior tempore, potior jure”l. This means that
anyone who is before in time is before in right, in other words, it means “first came,
first served”. It is a law of nature. Thus, this motto is reflected in the laws of several

countries. For example, under Shari’a law, the law states that “anyone who first

1Jos.eph R. Nolan and M., j. Conoly, Black’s Law Dictionary Special Deluxe. 5th ed. (St. Paul,
Minn.: West, 1979), p. 1075.
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takes possession (lheaz) of a thing which is not the property of anyone else is
considered to be the owner of that thing,”2 Another example is “Under the French
Civil Code the first person who take possession of an unowned item acquires title,
whether or not it was formerly owned by another”.” In addition, this motto is also
embodied in several sections of the Civil and Commercial Code of Thailand. For
example, Section 708. of this law states that “[a] person whose right of ownership
over a property is subject to a condition may mortgage such property only subject
to such condition”. This means that a person who makes a contract with the owner
of the property before the mortgagee will retain his right over the property even
though the owner of the property mortgages his property afterward. For instance,
when the owner of the property rents his house to a renter, the renter will retain his
richts over the house even though the house is mortgaged to the mortgagee
afterward. Also, the mortgagee who comes afterward cannot terminate the renter’s
rights. In vice versa, Section 722. of the Civil and Commercial Code of Thailand
states that “[when] a property has been mortgaged and a servitude or other real
right is registered after the registration of the mortgage without the consent of the
mortgagee, the mortgage has priority over the servitude or other real right and the
latter will be erased from the register where its existence prejudice the right of the
mortgagee on the enforcement of the mortgage.” The principle of the motto will
strongly support the idea of the first creditor will possess more preferable right than
the latter creditor.

Fourthly, according to the principles of mortgage, one property can
secure several obligations. Under the Thai legal system, the Civil and Commercial
Code of Thailand, Section 712., states that, “[n]otwithstanding any clause in the
contract to the contrary, a property mortgaged to one person may mortgage to
another person during the continuance of the provision contract.” This section

means that the object of mortgage can be mortgaged repeatedly. In other words,

2John G. Spranking, The International Law of Property (Oxford: Oxford University Press, 2014),
p. 239.
’Ibid.
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one property can be mortgaged again and again continually. These agreements can
be done several times, as long as the mortgagor and the latter mortgagees are
satisfied. This would imply that capital is important. Thus, the law should allow
properties to generate cash flow liberally, so that people can earn a living and
invest in a business.

Finally, there is Section 730. of the Civil and Commercial Code of
Thailand. This provision states that “When one and the same property is mortgaged
to several mortgagees, they rank according to the respective dates and hours of
registration, and the earlier mortgagee shall be satisfied before the later one”. This
means when there are several creditors of mortgage over the same property. The
prior mortgagee will possess a more preferable right than latter mortgagees. Hence,
this provision should also be the simplest solution for dealing with the problem of
mortgage and pledge over the same property, and it is also based on the
aforementioned Latin motto. Therefore, this principle should be applied to the
mortgage and pledge over the same property too.

As mentioned above, allowing pledge and mortgage over the same
property will have several advantages, including enabling a debtor to achieve more
cash flow. This also complies with the general principle and other rules of law
However, there are some disadvantages. The first problem is that the creditors may
not know whether or not a special property has been pledged or mortgaged
previously, and the second problem is that the second creditor will be an inferior
creditor. Therefore, there must be the burden of proof requiring the first creditor
over special property to prove that he is the first creditor.

Thus, the creditors of mortgages and pledges must well be aware that
every time they accept a special property to guarantee a debt. They will be at risk
of being an inferior creditor, Since Section 4. of the Civil and Commercial Code of
Thailand, paragraph two, states that, “[w]here no provision is applicable, the case
shall be decided by analogy to the provision most nearly applicable, and, in default
of such provision, by the general principles of law.” This means that although there
is no law to cope with a particular case, the court might apply the nearest provision

in the code for considering the case and producing its decision. Hence, at present, in
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the case of mortgage and pledge, the court might apply the doctrine of Section 730.
of the Civil and Commercial Code of Thailand. Therefore, the creditors must check if
such a special property has been pledged and mortgaged already. For example, if a
debtor wants to pledge a car, the pledgee must look into the register book to see if
the property has been mortgaged earlier. Similarly, for mortgage, the mortgagee also
must check to see if the car is in the possession of the debtor before registering a
mortgage. This will enable the mortgagor to make sure that the car has not been
pledged before.

For the reasons stated above, | strongly believe that allowing the Thai
people to both mortgage and pledge over the same property is an appropriate
course of action. Then, the next question is to fisure out how to revise the law.
There are two alternatives for improving the law. These are: 1) amending the current
law; or 2) proposing a new law. But, which one is more appropriate? For these
questions, | do believe that making a proposal of the new law is more appropriate
since the current law, the Civil and Commercial Code of Thailand, usually refers to
the laws of mortgage and then refers to those about pledge. In other words, this
law refers each kind of the security contracts at a time. But, the new provisions will
refer to specifically all about the laws of mortgage and pledge over the same
property in the same place. Therefore, a new law should be appropriate to grapple
with these problems.

In order to introduce a new bill, there is a regulatory impact assessment
that must be complied with, since this rule is stipulated in the new constitution4.
Also, before drafting a new bill, the following considerations must be taken into
account as guidelines for the draft: 1) What is the title of the bill? 2) When will the
law be effective? 3) What words should be defined in the definition section? 4) What
is the main idea that should be reduced to a straightforward statement to be used
in a section below the definition section? 5) What is the legal consequence when a

creditor receives a special property as the guarantee for a debt? 6) If the second

“Constitution of the Kingdom of Thailand B.E. 2560 (A.D. 2017) section 77, paragraph 2.
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creditor acts contrary to the interests of the first creditor, should this problem be
prohibited? 7) When the secured property is sold at public auction, how will the
money be allocated?

Regarding the questions stated above, for the first question, the bill
should be under the title of “Securing the Debt by Mortgage and Pledge over the
same Property,” because a gist of the bill will address two types of securing
contacts over the same property. For the second question, under Thai law, the bill
will usually be effective on the day after its publication in the gazette; however, in
some cases, such as when the National Assembly wants to enact a new law over an
old law, a period of 180 days after the proposed bill is published in the gazette
must be allowed for the old law to remain in effect before its revocation. With
respect to third question, the words that play an important role in the proposed bill
will have to be identified specifically and clearly. These words include “securing the

» o«

debt by mortgage and pledge over the same property,” “prior creditor,” and “latter
creditor.” For the fourth question, the most important idea that should be declared
in the section below a definition section is, “making two securing contracts over the
same property is lawful”. For the fifth question, the legal consequence that should
be stated in the bill is that the creditor will take at his own risk if he is found to be a
latter creditor. For the sixth question, the conflict between the prior creditor and
latter creditor may occur, for example, when the due date of the second debt
comes before the due date of the prior creditor. In this scenario, the latter creditor
may enforce the secured property debt before the first secured creditor. At this
juncture, this action may cause some damages to the prior creditor. This problem
may also happen in the case of making several mortgages over the same property.
However, under the Civil and Commercial Code of Thailand, there is Section 731.
to deal with such a problem. This section states that “[a] latter mortgagee cannot
enforce his right to the injury of the earlier one.” Thus, a prohibition must be made
by applying the same principle to the proposed bill. In addition, there is a Supreme

Court decision holding that the latter mortgagee could not enforce the mortgage
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before the earlier one even it was a mortgaged property auction.” In plain English,
the prior mortgagee is the only person who has the right to enforce the mortgage
first® For the seventh question, this problem can be solved by determining in the
bill that the amount of money must be allocated to the prior creditor first and then
the latter creditor afterwards. If there is any money left, it will be returned to the

owner of the property. Finally, as noted, the draft would be introduced as follows:

Drafting
Act of
Securing the Debt by Mortgage and Pledge over the same Property
BE e,

Section 1. This act shall be called “The act of securing the debt by mortgage and
pledge over the same property B.E. ...”

Section 2. This act shall come into force after the date of its publication in
the government gazette.

Section 3. In this act

“Securing the debt by mortgage and pledge over the same property” means
bringing the movable property stated in the civil and commercial code of Thailand
section 703 paragraph 2 to mortgage and then pledge, or to pledge and then
mortgage.

“Prior secured creditor” means the creditor who is guaranteed to be paid
first by mortgage or pledge before the other secured creditor, who is also
guaranteed to be paid by pledge or mortgage, but only after the prior secured

creditor is paid.

5Deka, Supreme court decision 1711/2530 [Online], available URL: https://deka.in.th/
view-61278.ntml, 2017 (November, 10).

6Panya Tanomrod, Civil and Commercial Code of Thailand on Loans, Suretyship,
Mortgage, and Pledge. 5th ed. (Bangkok: Institution of Legal Education of the Thai Bar, 2008),
p. 251.
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“Latter secured creditor” means the creditor who is guaranteed to be paid
by mortgage or pledge after the other secured creditor who is guaranteed to be
paid first by pledge and mortgage.

Section 4. Securing a debt by mortgage and pledge over the same property
shall be done under this act.

Section 5. The person whose debt is secured by a property which can be
both mortgaged and pledged shall assume the risk for any damages which may
occur if he is later found to have been a latter secured creditor.

Section 6. A prior secured creditor is entitled to be paid first before a latter
secured creditor.

A latter secured creditor cannot exercise his right in conflict with a prior
secured creditor.

Section 7. When the property that is secured by mortgage and pledge is
sold by public auction, the amount of the money shall be allocated to the creditors
in order of precedence. And, if there is any surplus remaining, it shall be returned to
the owner of property.

In conclusion, the purpose of this article is not only to make people aware
of the problems that may be confronted in the near future, but also to propose the
appropriate solutions and the drafted laws to deal with the problem of mortgage
and pledge over the same property. The alternatives that are mentioned above
should provide appropriate guidance to the solution. The common audience will
benefit from this article by learning how to avoid the problem and the academician
will learn how to take action in respect to such a problem, The prior mortgagee will
possess a more preferable right than latter mortgagees. And, | hope this article shall

be useful for all audiences.
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