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Abstract

The intrusion of artificial light can be very distressing, and it may adversely
affect people’s quality of life. It can also cause a nuisance to neighbours and
interfere with their normal daily activities. Exterior artificial lighting that is
unreasonable or excessive is considered a nuisance. Although necessary or
appropriate light is part of our daily lives and a degree of tolerance is expected by
reasonable neighbours, excessive or obtrusive light can be classified as a nuisance
when it substantially affects a person’s health or enjoyment of their own properties.
The Public Health Act, B.E. 2535 generally defines a nuisance as an unlawful
interference with a person's use or enjoyment of land, or of some rights over or in
connection with it. On the other hand, the process of determining what level of
lisht intrusion constitutes an artificial light nuisance cannot be readily ascertained
under Thai law. Under the Public Health Act, B.E. 2535, nuisance from artificial light
may not be specifically considered as a statutory nuisance in the Thai legal system.
This means it does not include nuisance from artificial light as a specific statutory
nuisance. Nuisances caused by certain lighting conditions are not set out specifically

in legislation and must be treated as general nuisance under Thai law.

AmEdgy:  wnsangiingraneUidilaeaniz, waeuseivg, N133Na1T0ua

Keywords: statutory nuisance, artificial light, light intrusion
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uasrisnuvasiidauasiiuyud|dUssRusiu (man-made light sources) lfnanesn
Jutladeiidrdglunismssdnvesiauilofaulugaiiagtulgnatsiiegendensonsaing
anssyUlnadu iledneanuagmnauiglunsdidudie daufldfnduvdetiiaua
Uszianeingg suilinguszasdvesnisldauiivanuanswazuansisiueeniy’ wu Thouy
(street light) lWSnwimnuUaense (security light) wazlwlavauaziansdui (advertising
and display light) LﬁaLLaqadNﬁuywﬁlﬁﬂizﬁwﬁumméwffm lasun1seenuuUnIolasU
nshandlidfianienisdesosnamarauainslulTnuivangaunda Adeudidudely
uywdnewiuinglitnaunieneniuliegnsauisnt MnuALEIEIalisuNISeaNKUUYEe
F¥unsfasaliiiiamanisdestesuasazaruainsluuinadldvngaliaenadasiu
guawanemveNyEdudAenaneliAnnisfuiannismeaiiuiliauien auldaamey
Uszansamuesmsueaiuiliusadfiuingflegasminldenvieliannsansadiuing
fogmsminldiag’

odeffruazanunsanoaiiuingsineg 167 fAdoudesiinasaindlutiinamemsnzain
fnguitnanenn L fngiuduuvdeinfanasdodnasaindluiaesia vieldiringiy
arlalldduunasiuiauamdoduasaindludies uiileuasnnunastndauasdue T
pnnsznuasuL g tusdasioudndaemitoy mouduasahildfumsoanuuundeldty
nsRndlviEfiananisdestesuasuarauainsluuinadildveneay foralfiAouas
aisluviinaannauduluandagudianen liduasaisduazananmaiumads
W#uns9 (rectilinear propagation) Wian sazvieuveuaa (light reflection) wiefluasaindlu
Usmnasnneuduluaninguidnganen lnsussnisiilusumumsldauviensounsesi
inzanu AsUgnairanieniasthuiseusesauifnielnsusznisfinensoenanelin

1Ian Lewin, Light Trespass and Light Pollution - Practical Approaches to Dealing with
Problems (Scottsdale, AZ: Lighting Sciences Inc., 2000), pp. 1-21.

2Environmental Protection UK, Light Pollution (Brighton: Environmental Protection UK,
2007), pp. 1-12.

3Abdeljalil!\/\étioui and Louis Trudel, “The Model of the Rectilinear Propagation of Light
and the Study of the Variation of the Size of a Shadow,” US-China Education Review 2, 2B
(February 2012): 173, 186.
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Sunsesogunmuasiaufny wasaiatuidiesienanarsndumaiideldindumg
$1019y (nuisance) Usznsnila‘fienaneliiAnanuiiendsunifegendeluuinalndifes
uwasudauaeiug 16
wasainsfienarelfiAnmasiageiafammnannisiafuasaindudnuedll
uganawiliiAnnisdesrosuasludnvasfiudunssouludosgnan (ight
intrusiveness)’ fauTnnuiuiidiuyanavesiBulnenss ivu Fosueu Tnsn1sdesosuaiay
lugnandsiuiidauyanavesdfdu tnedflegerduluiuiidiuynnalionadssdinldnuund
gudnsialy wu lanusaveuraulaegisunfguluiiosusuy szliuasaineainvasnalui
wiolaulniiitoutuindaonFluauuvg ity desdundaudnaiuiiesus
masanan duvibikasailusunmununinnsueundulunanasiu’ Wusu
SnUsgnianils uasadniionadeldifnumasiagfoadanugunannisfniauas
andudnuailimnzausuiliiAansdeswemadludnuausegluyuieliiAauasus s
(clare) 18 nanafe nannsiiuasdontuusmnderdundmanilaenss auriliaaneu
Uszdvdnnnisueaiu vinliuesdiuingldenn (discomfort glare) wielianunsauesiiu
Sogleiae (disability  glare) wasidesunuesmenvneliiindunsesegduiouninus
AdfITUYIDIUUYTORUSENaURINITNUAIBUBNEIAISLA. LU LEILEIN1D1FdDUTINNEY
menvegdudsasud Mlvgdudsnsudliannsauosfiusnouddudug vuresnuu Wy
winliAng U wigldsaldauuld Wudu
deuasadnsanuudsfndauasiiuyudliseausiu amnsoifumalfiAnnin
Aenfousnmqunifeuthuiiodbeglnesouundsiiinuasifesdomennuasiidessnan
[ nsunIunisfssdiinauuniguudedldsunnuiensousiaigainuasiide sy

4Chamvvood Borough Council, Nuisance from Artificial Light (Loughborough: Charnwood
Borough Council, 2011), pp. 1-8.

5North Warwickshire Borough Council, A Guide for the Design of Lighting Scheme (North
Warwickshire: North Warwickshire Borough Council, 2003), pp. 1-11.

6Campaign to Protect Rural England, Lighting Nuisance Survey 2009/10: Summary Results
(London: Campaign to Protect Rural England, 2010), pp. 1-6.

7

Ibid.



neiAndunsadeaua naiunn fenadelaingldnulndesainanieueneins’ 1iu vaen
Iwdelaulnnnsueneinns Iildaunasainslneuszsiiaansaitasvin g dudeme
uAs19ne eundsudoningdu Aurezdeldigldnulvdesainanisuaneiasiuinle
Masilinnegrondunis naa1nn1snseinaingts gldmulrdesainnieueneainisiuieg
dodldaulnumaunuiiienisi

uenanil mslduasainanisuanarmsfiinaznduansusznsnis loud anslunis
Tgauuasadng (Right to use artificial light) angldauuasainanieueneInsialdaumes
anaulunssnusioioutuitendueguinalasseuunasiudauas Ageuazidunsldans
\udau (abuse of rights)” na1ade mngldsunasainaeusnorasldldsnuundsiuia
wasiliuasainsaudumaliieutuiiendelagseulduaudsmenieifonfouliud
msmemnglel ieuthuiisegiansiarjoaninileannansenuainivgiiaaainnis
sndnvosuasls

unaruatuivsrasdfiazussensFeuiisundninusiindiemasiaigy (i)
aelangrunelnedunaninaeiiiniemnsiaiy tanie) nieldnguuiesisuseine
TnsimzUssmailddnisaiamdninusinisn graneindemasiagduiaainnsgna
yosuandunsiems Fsaranasiinnsdladsezioinddnvarveangiragysuiinans
snamesaskaznsdlafiiidesniuiingranslifeindumaiiagsuinanisindives
16K W%famf‘ﬁ’u'iLﬂiwﬁmaé’wmmé’ulﬁmmﬂms':;ﬂgwaumﬁ'Lﬁi’fmé’mﬂmsﬁlﬂul,mé’wmauj
aeldmservdyagRnnsansisagy n.a.2535 funsldansldnunasaiaudlunssnuiiiou
thuludnuaeiiunsldansiiudumuns 421 wislssananguaneuiaagrnde

2. wnsAgannIsldaunasadnenglinguunenieUseme

lurangUseine lang1euimuImManinueinAIemnsIA1YIINNTLEULESET9
wbilunisianig duiiiteasiamaninaeiliniadg nulenuvessy vesdulasussvivuy

8Department for Environment, Food & Rural Affairs, Statutory Nuisance from Insects
and Artificial Light (London: Department for Environment, Food and Rural Affairs, 2006), p. 27.

9Horsham District Council, A self help guide to nuisance neighbours (West Sussex: Horsham
District Council, 2016), pp. 16-18.
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yhllfsuianessuiaginsunivnasieeildindumnhagainnsldnulaseiig
Tnehluudumasaganmsldnuamideminiumanmslfnunaainanaen
T v3elaulnvesfnissulunelsiAnnansenulufuavdegunineursove gy
(people’s health) ialusunaumsldvuningauesrsunfaguuosyanadu (interfere with
a person's enjoyment of properties) @3MsRANTAIIMGlANSITULAsATI9RN
wrasiillawas (vaenlnfwmselaul) luguuuule ssdwaninasifedumesiaign
ngvng” magdsssuvieviesduieradesfiansanldaintadeduy wu nariisinisldau
waasudauas (time of lighting) ¥asaanfifinsldsuunasiniiauas (duration) Uszuan
yaamastifinuas (type of light) wazaudveanisldunasiniaua (frequency)  Wusiu

fideuagesniegiaiangsiaganmsidnunaainlungranesnguuasg
SrennnnstdnuuasaindungranedSaaaieligeuldidlafmaninasiindeimn
FIAYAINATITNUL AN

2.1 wasmgannsidauuasainmelinguanedenge

wihusuAuUszmasingulfiagendenguineasumou ae’ (Common law)
sndunamlunisfinsanafuniinigainnisldauiasaing nanfe ngunusimiietu
waimganmslinuiasaisinfiomnainnsnanusimengmnganmaluafiingiag
findudefinmiinanmmiragainnislinuiasaing damndeiiansuasimmmaiiusznou
Fudumdnduvesmaluadineus Tudszihunnsdafinmingeinnsiagyannsldnuuas
atsfuiideifiaaisluafimiloutuaivgaganmsldnunasainaiimaluafiinldiag
dnduolfudAdeniinaynitulvimalusfivdsinduafmuiuimfimnuiiimaluaiiile
wesindweliuinintudagiulssinedingulamnuandninaaidnmewnsiaigainnisly

10Pembrokeshire County Council. Light Pollution [Online], available URL: https://www.
pembrokeshire.gov.uk/content.asp?nav=1626,2380,110,935&parent_directory id=646&id=20365,
2015 (August, 13).

11Colches’ter Borough Council. Other types of nuisance: Artificial Light [Online], available URL:
http://www.colchester.gov.uk/article/13092/Other-types-of-nuisance, 2006 (April, 6).
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uuaEidduanednuaines (statutory nuisance from artificial lights)”? Fusnidunns
nglunszs1vUyal® Clean Neighbourhoods and Environment Act 2005

1ms7 102" maqmzswﬁ’iyaﬁaaﬂ’ué’qﬂénlé’ﬁfmuﬂmsﬁLLaﬂaiaﬂ':;ﬂgﬂ (light
intrusiveness) faldummiraganmslinuiasainlagngunedanaldlisiunasiosiu
(local authorities) Tun13dnn13mes1AYAINNSTEULEIET LA LA T UAENLN U9
Srenayiluanednualdnus (statutory nuisance) Surmvuaiinsldnuuasaindlaeysznns

TavzAsliAnnuhmgseiiieuthuiionfeeguinaseuunasiidauasainslénanie
wnsraganmslinuiaaideadumeiiinduinanuasaiisiignudesesnuiain
o1 svidedsgnaiislngyssmsiunazneliAnnaosesuntovieainsanusiag iy
\eutu (artificial lisht emitted from premises so as to be prejudicial to health or a
nuisance)” Fetiumneeuiingunedinaildfinunnisefigad (burden of proof)’
Trudidemelunisiduitnisldaunasainsneinsudedwgnasidlidemainese
gunnuaz/vsoilumeliiinausmgredfeademeviely

aglsnmu ngranedsnanlanivuadaniiu (exceptions) Wliiemaninas
TehemgsimaainnsTdnurasaiisitanldtduiunsldaurasainenasignaina

UNegengnasaduLiiomNa luA1UN15YUAIA151 30 (premises used  primarily  for

12Department for Environment, Food & Rural Affairs, Artificial light statutory nuisance -
continued utility of the current exemptions for certain premises Section 79 (5B) Environmental
Protection Act 1990 (London: Department for Environment, Food and Rural Affairs, 2011), p. 3.

13Government Digital Service. Guidance Artificial light nuisances: how councils deal
with complaints [Online], available URL: https://www.gov.uk/guidance/artificial-light-nuisances-
how-councils-deal-with-complaints, 2015 (April, 7).

14f\/\artin Morgan-Taylor & Bob Mizon, “Light pollution now subject to the criminal law of
statutory nuisance,” Journal of the British Astronomical Association 3, 115 (June 2015): 125-
126.

15Chartered Institute of Environmental Health. Statutory nuisance [Online], available URL:
http://www.cieh.org/policy/environmental-protection/statutory-nuisance.html, 2017 (May, 17).

16Wes’c Lothian Council. Information Sheet PHO7b The law of Statutory Nuisance
[Online], available  URL:  https://Awww.westlothian.gov.uk/media/2793/Statutory-Nuisance-PHO7B/
pdf/PHO7b_Statutory Nuisance.pdf, 2015 (November, 25).
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transportation) v3efignasistuiowanaluduanusiuasiazaende (premises where
high levels of light are required for safety and security reasons) laun guiudu @andl
salwl @andlsaUszdimns Uszaims Feudiuazarsnsydlaaildlufanisnms” gi
ﬂgwmaé’mqwlé’ﬁaumﬁLﬂuL%uﬁfuﬁstflsm&;ma’tué’mmmﬁaLﬁaQLLazmmﬂaamﬁmaq
nsUinTaETsEAuALANTUAs e Sgvialonwuildudutnuaindy Sninsldoy
wavadneusialagsevassyUlaasuanuIAnyuds vinliuSn1TaIs sNE A uANUNAY
yudsansasfiululalunainaishusasyilviinanudasadelunisanuiauudddunan
nanepu ﬁ'u%'mw;mawﬁqﬁﬂgwmEJé'Qﬂqwié’ﬁ’iyajﬁLﬁumiuﬁﬁ?uﬁmemwaﬁmﬁmﬁu
AanssnumnusiuasiideanisldinunaainsnisusneinslunsnnsiSoud wionsa
nsainemns astu uwiiinsldouuasaienieuenenmsvesigvidolonvuiilésuduuny
vossgazielvifnuasiidossndnludiomsvidodanignaisveaiioutuiiendeluuinadiui
Tagsouluths udfanmnsasavgralufunisvudiansisugriomaralufuaiiusiuag
Uaendvineniiumniiegsuiosnanmslduasain
ngranesanquislslisiuraunviesdulunsiutesesiouieifumgiingy
#ana (complaints of artificial  lightnuisance) (leviasdudsnguldsudesoaiouuda
ioshudnguenasniiunsmanaialuninasalnginds (mediation) tileutuiftym
fivmiufeananmgiimgannsldaunasaing Wetesanlnainaglidniavosiu
dangueeniignuivluniseenvavuneiiou (abatement notice) vignewnsiAyannsly
nuuasaUfiRnmanaiaifiedesiunudsmeannisldnulaiainauemuiesiiaz
Aetudeiflouthu (wu msseneulridesahevdenmsinsauasaind) uilunsdiigems
$1m1ganmsldnunasainligenujodnusanuneifouresdminiviosduding
Bt fiviesduenniiafitugmadinguuarmasdinguiisiunvoondidsligiemniiaegy
NMstdnukasaInaujuan1sdanisiulymisinaniasadinguilduianivualny
USunsergwidnemgsiaigainnisidausasadnududiuiuiuis 5,000 Jaud
(£5,000)° Uon9NE mﬂﬁaa?iuhiaw%’ﬂmiﬁuLwﬁwﬂwmﬂﬂflﬂ%’mul,l,mafmiﬁ nOMNe
dangulannaaninasiienliluninsi 82 vesnses1vUnye)# Environmental Protection Act

17
Canterbury City Council, Canterbury District Local Plan: Supplementary Planning
Document Outdoor Lighting (Canterbury: Canterbury City Council, 2006), p. 3.
18
Campaign to Protect Rural England, Light pollution as a Statutory Nuisance: A 'how

to' guide (London: Campaign to Protect Rural England, 2014), pp. 1-2.
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2.2 wgiaganmsidnuiasainnielinguungessnsiey

vanguasslulsemaeeanaideliviuinuiundninasimiang e danndonii
AT UNNAT NN TN ilotlasriunagsFuivnagannisidaunasaing
o1vdmansznuseUsznuluaasiug degatu Ssriuduaus  (Queensland) léwenen
Usundninasiidenstestummiinainlulunsesvdydf Environmental Protection
Act 1994 wldiumgsiaainmsldnunasaindasnss syt dfninanlaligiuna
vipsdulunstsduldundydaiiomuaumnsiaigainnisldanunasainediifaumain
wasadnsanfiogendeuazermsmdsgmndeinmsznitsUssmsusuiiosnainmg
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Guidance for complaining about a nuisance problem direct to the Magistrates Court
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Abstract

In the past, laws enacted in many countries held that a pet was simply
property, which would place the pet under the laws controlling property in general.
Current law on the rights of animals, however, in Thailand and many other
countries, imposes rules for the protection of animals. There is a new attitude
towards the treatment of animals in the world. The desire is to provide more
humane treatment and greater respect for the rights and welfare of animals than in
the past. Some countries allow pet owners to bequeath pets to specified
individuals, but in Thailand, when the owner dies, the entire estate of the deceased,
including the pets, shall pass to the heirs or heiresses. There is no mechanism in

Thai law to allow for the specific bequest of a pet.

AR N13TUNIAN, dndlaed
Keywords: inherit, pet



M5A155UAAS RUUTRAERS 29

1. UNUN

a a

idlenamisAnin “avd” e1aldfuynnalnesiannzeisByanasssun deo1aiians
LLﬁ%Mﬁ’]ﬁG\l’l\‘i‘] muﬁﬂgwma%’usaq wsildlenanada “dad” nguangluraneq Useimadiase
Idnddunindauedrmilslioraduimssdnsidnmngvane Welluuimnudaiindnign
vesinduinguisansuazanidunssuanivesyaraiifuiivesiaannsanszriinisedag
Taq Iedensndauiinuiinssuaniidesmniuaniidnnaiinguunefusedls wuilluaana
HuaiaimsujiRsedn inuduivesdsiiemningilifidin dailiaunsoiduinssans
Ighemueailednsdniangg denywed Wengumunelildsesiuanuzvesdnilifouviniy
yARASTINA BIANTUHazieulussUssmaRsLiunnAeunsANATedn i3sinm
weremlunisdaaiu Undes quanazduasesdnilusiusiieg faanunisaflutlagiuves

dndaziinnuunndafiumuuindnituenduedluaniuile
2. W

waAnlugalusamannishuasesdnidilidiintudugusssy wuamienisdunses

I o

& Y a wa a - ¢ Aa 1§
WululudnwagnisyJianuuddnianuievesuyud 1y ¥1188UdgaluT Iy
A & Yy & o su fa Sdu A o v 4 v oA o a =
wlowlummdndudnidnadnsinvinusimievinie niedaunerduluiuuauulalunily
pngatwnyindusiiunuwiinugauanysalwiesdainadae ddunatreundnuaens

a wa

UfuRmuuwImaduasesdnildiinnisimunluniunianar gnimualiudiunilaly

Ly LY

unUyelAvesamaunsingg egraiuyudlisin dwaliiwifnnisauasesdninundnasesssy

A

1w

reffugUsssuannnirlugelual Tnendnasesssuiieafudaivsnglumauiniadd
fufsluidassy aurevsssudeuiuuitindnfvesuinunsanvesaulna i
n$1e nsliusslesianndnifesaguuiiugiunumamngun dumauidaaulduimdn
mnuasduaduiusvesdaime iz dseninedanediuuywe dnd iy wagdeineg 7
wivasdaauduiussninedanediuuysd 1wy ndnemnseataiingnaeilunis
Suuszmuilednivosyniyaduidnivssanladuomsiuuseniuld saufedingn

1SaraAnders.on, Animal ethics between theory and praxis: Exploring differential
ethical standards toward wildlife [Online], available URL: http://stud.epsilon.slu.se/8838/1/
Anderson_s 160218.pdf, 2016 (March, 3).



30 A 7 atud 2

manludunsinfinaninnsvinidedn fifunaarufsrfunsydsuuyed uinsnseyini
Inasededniidudnaroduiidsifumsnsziniilvaiedenyud daundnatesssui
mmﬂuamﬂsmghmamwmﬂﬂLm u,umﬂmmmsaqammmﬂgmLauiuwaﬂt,umﬁa
T 1 fiasriunnmadendentin Geiinrededinyneliavauyud fvuasdnd ubanu
\Fol3esnquiisnssuiiindnensnsyiuazauien1snsyndonaumgaunaiy 1y vinAdey
Is3unad vhiadeuldiunatn madeabeudniteindunaiin fnssvhdenldsunatne
s linninwnihdanalauneiiiad@iayneiadudulumunsa
unsziadnganssui 19 uwrnuAnEeisiunsesdnifmuanslddefinetns
Farnudugussaludsnume FuanfideuRaugiuuumisduasesdniundaygAvemaun
L’%MﬂﬂﬂiuﬂizLmé’aﬂqwlé’ﬁmifia&’jﬁwammLﬁamiﬁﬁﬂﬁé’mi (Royal Society for the
Protection of Animals) 1iuautiaquiufifleadns mireau nguyanasuduATosdmIdIuIw
uInunInateglsuTuieUseimaandzelninideanguetdns ningausiia teiaun
M adnUfRIuiidaumnnitamssui 19 WU The Earth Charter sAnsf3uses
Tng UNESCO memdnmiste 1 dmyuddesdiuumaasnlanuas@iniivainvats uas
nszviinhAdTiatomasaiendsiuas fu uasiamnsuuuuianailiiasieusity
uywividelul. swdwdnniste 15 ssyiuyuddos joareaddinfmaradoauatm
wainsdla” auedl The Farm Animal Welfare Advisory Committee (FAWAC) 38 The
Farm Animal Welfare Council (FAWC) lullagtulamwuanandasnin 5 Usensvesdnd
(5 Freedoms) Taganszdrftyusenausmie (1) da5n1maInANUNTemeiuagylavuinig
nanafte dnifedldfuomauaziheghaminzan (2) Sasnmanaaldazainauisain
anmzwindounande dnifesgninlviogluaniufindan muindesmnzay azninaute
(3) Basnmainauliulin vInldu waslsadenanfe uywdsesduinsnislunistesiu
LAENNIATINNERITTUIBEE193IEY (6) BasAINAINNITUANIBENANLSITUTAVDS
dnindnie dnililuiioduesnufivmeuasiniessisauazanfiunzauturiavos

2John Webster, Animal welfare: Freedoms, dominions and “A life worth living,” Animals, 35.
[Online], available URL: file:///C:/Users/Administrator XHG8GJAQDWTDTWZ/Downloads/animals-
06-00035.pdf, 2016 (March, 2).



M5A155 WA aUuTRFans 31

& uay (5) Basnmanmnunduazanuinalananie msufiRdednidedsliisiess
naioanmInlavesdnd”
Uagduaniunisalinisquasesdailusevlanaisimuiainedmduegsuinnis
wansoonveyudfiiiedniiululudnunsunilesdunsesnnnitedn annmglsunie
dsnumgunndizsuduasesdaisudniifugiinafiduaiunsduasesdniifugusssuann
flan Tauanseenuazndnfunsguaiainmdnilinarodundninusinisduasosdnily
seduuwed Tagldudndasnin 5 Usenmsvesdaiifudedundaddiusemaniag vhland
arumseatinuagldlonnsgiuluninissgnsinsuaznisiestunnanuduliniiennas
1§$uannlsads’ daululsemmanizewinnlidmidefednsuazaiafnmuosdnianidu
annnglsUlaglud a.e.1966 Tn1sUsenmialdnsessdyafiiniaianninvesdnd (The
US. Animal Welfare Act) @sluiomiinnslidieunesdnifiagldsuanuduasasmy
nnuaneatuildun v wn 8 nyasa ayusuaaed nszsne dndidongu uasdnides
gnensunrindun’ widiidedrAnidesandnivisssianiinsirinanudunsesegifiog
e tnguszasdnislivneusenisviniu Wy shdadedfidensiulauenmiiennnsides
dion19ide wwReatudnidug fgnisduhfndioduemanieiionisidelignueglu
mMsduases fulsdmiunsinwiauUasafenieiiienisvenoiusislaiuaudunses
auwsr sy unalvimytnu un wardnidnvaneuszaniadudnifiagldfuniny
dunsosadlognldlumsideidy’ anunmsalsuivhliAeaundeudsilunisdunses
dadvilasingg lesunisuReesliviniienniglanguuneaugnlaudaingsrangingld

°D. . Mellor, Moving beyond the “Five Freedoms” by updating the Five Provision
and introducing aligned animal welfare aims. Animals, 6 [Online], available URL: File:///C/
Users/Administrator. XHG8GJAQDWTDTWZ/Downloads/animals-06-00059%20(2).pdf, 2016 (February, 24).

aJohn Mancy, Australian animal protection law journal [Online], available URL:
https:// www.animallaw.info/sites/default/files/australia_journal_vol9.pdf, 2013 (February, 25).

SOOIE, World organisation for animal health: Terrestrial animal health code
[Onlinel, available URL: http://www.oie.int/international-standard-setting/terrestrial-code/access-
online/, 2016 (March, 1).

°Robert S. Sikes, “Guidelines of the American Society of Mammalogists for the use of
wild mammals in research and education,” Journal of Mammalogy 97, 3 (January, 2016): 663—
688.

"Tadlock Cowan, The Animal Welfare Act: Background and Selected Animal Welfare
Legislation [Online], available URL: https://fas.org/sgp/crs/misc/RS22493.pdf, 2016 (January, 5).



32 A 7 atud 2

wmspiulalunisindfudnivesdnisomniendainguusatuilifinsudlonansasily
druanszdifey Wy asdauazUssianvesdn inldsuanudunsesaudunalsmytu un
wazdniduq sunisfuasesneldvifuresngmneitdsatafninvesdnisausiaudly
TnwifindnAuiugsiis 2,500-10,000 Aeadrsansgronuinnils’

dniussinnengg fendedvuywdlugiugdadifosgnuesninuiyuveang sty
paneUszmaidanundunindduiinnogneliisurondivesingsudnd fudefinon
Jagtunuianudndesidniaziinnuidnseanld f3sldddnoulufsamnsadiansenag
windtsuiuaywevieldduduligmilgnentuunimndszuitnduyanadiodunisues
dnipusdfiosingiunisiunguyanadBafiodvsessnuslonifion (utilitarian) n13anifies
Tutssifudsndndsnsiiogognsaiiosdlifidnouiivaiaunaranysal Fromniisnig
Untesduasesdnivesdszinadie diuluglutdagduisesnunluglvesnisisenias
unsnslunsufoRdedailusudiieg AFesfiRdedniosaluyvesssuumugimioses
uywdluiFesiinan JedsldldteasuiunAnnisdunsessnuansdniidussifuonifoses
tnufsaluuuewine bivvau widufifunsendaiduddidindfenuidndanundy
AaiT3nilalldanwd (Non-Human Person) usisnssegludsrnasesssy (Moral Community)
WulRgfuaywd sysdmsasuiruainidniidunindauvesyudvioeiaians
UftRdensngautuogefiunningin’ uurRnnisduasesdninumdnansdnidagnuus
aeld 3w (1) uundesseguuiiugurematsslovd Wunsfasanausinien s
sevhaywdiudniludwaussloninazdnliidonanie veuwavesnuwelafidnarie
Al (2) uwnAnseguuiiugiuresd’ (udewasnnugninludeavsvedddingia
AwdEn amrsauinrudutiansunuldmiounywd SdudnFasiianstuiugu
wilouuywd uay (3) unAnfinauszlevdliaansausnvinaindnsld seusuitnisesune
ansdnitudosedunslassonivindniuasuyudinainauslonidstuaziu uduyudly

(%
a o

gz dudliaauzniasesssusedaifodldusglovandm iuudniiuiugiuniuyvdses

8Cour’mey G. Lee, The Animal Welfare Act at Fifty: Problems and Possibilities in Animal
Testing Regulation [Online], available URL: http://digitalcornmons.unl.edu/cgi/viewcontent.cgi? Article
=2990&context=nlr, 2016 (March, 1).

*Sara Anderson, op. cit.



M5A1557UAMAS RUUTRAERS 33

goUTULAZLANTH ﬁaﬁumﬁmﬂ'1'ié’umaqé’mimwmwﬁ"ﬂﬁm%ﬁmﬁmwéjﬂagjuuﬁugflﬂﬂms
aseUAquAUAnTTo1autIeandu 4 Ussanusznoude dnilasugha daithu dadin uas
daineaes

nsUfTRmMuLAANMSEATeRATEER fuesUszmalnedts 4 Ussuandanann Tu
fudniiasvgiafsndesdugiugivssimalnedssonudnfusiaindnTlusminods
anaUszimadudiuunn Ssfeaduiamminsgudusuadn fiielildsunisseniuain

a ¥

wIUssnanndu wnsgrududadninddydagiufie uinsgrvdusndulusiy

= o U a

wanatannndnd uwlenvldiszyfmdnaiafnmiluasdnvaldnuslaensausnisgaimun
1msgruduiUadnifiussuldnimsimuvdnalafinndniiasugialaeysens sudad
thudulssianesdniildfunansgnunseiteusnniigaiesnndnithuiideduningay
vosuywininilyanalafiiarenszinislafinelmAnanudemeyanagiduidives
nssuAndannsaSunfedliunldandumeldnundnngranefiuguidenisasiin 3udu
wauilafivinlidaiviugnaziasluiiosdniuazaiaininvesdnd deusidniseon
wszsvdgAdeiunsmisunssuuaznsinaiafinmdnd w.a 2557 ileduaseafinm
ilesannfodnegluanuguanseuaseswosuyueminidunsliavsuidnlaonss dusu

a

an1unisaln1sAuasesudnsvesdnivnludssmalnelailunfeudyayiinnianisen
izwmﬂizszis?jwﬁmﬁuﬁ:ﬁmiﬂwLLazﬁ%ﬂﬂﬂé’%qmﬁuﬁjﬁaaaawamwﬁagaﬁamuuaz
Funsosdnlndoust wa2535" Tnsuloungludiunisduesesdarivmundnatafamiiiy
Tuiinseydnyiuiiegendenazniseninddnd dmduulsvisuuimsniseyindaiiu
wanuanenetinmuasnnsliussleniegnadsdiu dddunmsanvenleuiesngg dawadse
afaRnmuesdn U ldlussfuniatesandufissnsvisuniesdnivesdnilumedon
LarUsslaniiane dninaasudulssianvesdnilddunisdunsesinuaniuiniianues
Yszinalne Fefluuimsduasesdnivseianiliun asserussunislddnfvesaniise
AR WHunAgMSLRIATIF e MINaOudn ineass wezsvdydRdadiiionumi

10?{]mJ’lﬂ FuItang, “miﬁumaaai’aﬁmwmaqé’mi,” Assumption University Law Journal 5,
2 (nngAu 2557): 33-41.

11CITES, Text of the convention [Online], available URL: https:/cites.org/eng/disc/E-
Text.pdf, 2017 (March, 20).

P ETNUAMYNTTUNNTITOLIATR, WUan 11 95581UTsANSIddafiieunIInedans
an1338uue¥IA [Onlinel, available URL: http://www.nrms.go.th/FileUpload/AttatchFile/News/
255912271419438608372.pdf, 2555 (DAL, 26).



34 7 7 atuii 2

a L3 14 = a wva o L U va o (3 i
INYIAERNT W.A.2558 i']llﬂ\‘iﬂQ“UG]G]’lllﬂ%]‘Vim‘EJ@W’IU?@\W]’]QJWiZ?’]“UUZyJZyJ RN UM

'
= U 13

Ingrenans n.e.2558 1u 3udan1svne laueve viedliiilevieddninaass uie
wanina 33013 Beulunsudensdudunisdedninuming 317 uagUfuRniauun
analunslddm oI Tosuinermansnisunmg (intemational Guiding Principles for
Biomedical Research Involving Animals) L“f]ummg’luﬂﬁﬂﬁﬁ’ﬁ@iaé’miwmamﬁﬂizL‘Vlﬁ
Ingufid Snvadsemalnelugiuzaudnseduriosiuvesamauiivinddniuidanuded
138121 World Society for The Protection of Animals: WSPA Aiflaunnin 150 Ussine
laasuudjuarainaiisieaiannindnd (Universal Declaration on Animal Welfare:
UDWA) atfuayulisguiaunundseimanseninieanudidgueinisauasesaiannmdnily
srurifudsdiTiefinnuddnansniuitennundviinuazanududld  egslsffnn
#saunsAuasetnardnsdniUnludiunsquasesdnivimundnaiafninvesuseina
Ingwuintiuminluiinseysndiuilegeds nsey3nddnd wazeusndanamainvaienis
Fanmuaznsliuselovtognedadu wiudunuiaunasssiowasdenuuiniatun 12
Sesdvdvosdnilivnnglaonssaswuifisadniestugnsmansnsimuussmai 4 s
Fulaiidudnsiudanedesniensfamunegadi

019l Andvosdn iuywddulfeavdedniifidvesiuansvesdniviiionds
passsrATlUS sl uuaneseensdds deritndiavsuieiamusuuiaiededanad
Us1mnn1ssinannninda iuyeddudifes uiisnnguniesde ifuyudidudides
$$uavsTlenaFeninavsfmuiidn fuasdnifomeyuddnduiunnliléiuansd ne

B g nsTIMsWARL AN Asay I TER fiiteun Fingreans, WNUNAYNSUNIYIR
Fr¥ren1siauIuEniia U9 INe1ans W.A.2555-2559 [Onlinel, available URL: http://
labanimals.net /Images/Download/Strategy/Plan2555-9%20update.pdf, 2555 (Huaw, 2).

“nsrsredydidadiienundineteans w.a.2558, FIVNINULUNYT LAY 132 moufl 18 n
(13 flunAw 2558): 1-16.

Panduianmsiiiunmsedaiilenumeinenmens, nguaneadusesaamszsviyada
WeeunaInenaans w.A.2558 [Online], available URL: http:// labanimals. net/index.php/
component/content/article/8-onsra/194-committee-law 2015.html, 2558 (qumﬁué 26).

Pasdnsivingdniundlan, Ufjaueurainadnfaeadannindnd [Online], available URL:
http://www.worldanimalprotection.or.th/take-action/udaw, 2559 (#u1Ay, 2).

EinanuAnEnsIIM IR IATIgR A AIRLUANR, “UNuTALATYER Ay aPILienR
atufl 12 (WA, 2560-2564), FAYUN LAY 133 moudl 115 n,” 30 §uAN 2559.



M5A155UAAS aUUTRAEnS 35

'
= -

yudNinsnddusgluszauniseninasviwagiaseiinaunilalianudnsndniidesvenu
fafuneUaAnNSeng Naudlvkaussadniidesvesmunanifenguaudinabaviitenssy
seulitanuivanindedinveneunindduantaiane Wundaidesinlusasunsanddns

pmd

o

lunsndduaudfsneg duaunguiliinnunelanueulvdniifeswwewmunnnnitgnuaiunie

Qdy

yifitesnewny Fuduiivulanladiunenisaliduiifatulussmediwamiudiiedy
et duuriduresiidursiutiufe neweunsanliundaides’® vusfivamsaiduily
nlinaduveslansaufsssmalnedslinefntuusngiiuin dmsulsemalnenin
fansanaudululdlunisujifddesdneiuszuranguunsunauaz ndisgieusan
dielsinnusifunuamalunsufoan

usAnaHUTEIRANg MIewiskaidivdlulsemalneung 1600 waza1nsy 1601
spyi A nindauynuiavesaonaonaudns wihil uazauiuiiaiieg Luusam
nguuevseaninudlunisianisiivesimelaeud ag1elsifniusuiavesmeinagd
yauadfananfe nqrneivuaivnemlldesiuiaiiunimindusaniinnmenldun
pu sanaganveakimMemdierdiusaniaudarume sunelufitmnsarusiudani
mammmﬂgumaamwﬂﬂauulﬂmaumm*a dloyanaladeafauininuniefingtn
ﬂaqmmﬂéuawmauuaammnaﬂmesrmiﬂsmwﬁmmﬂgmmwaahawuaﬂﬁﬂuﬂimw
Fsanlsviidenssuennindauliunyanalayaaanils memiliansaungmaneisendi
“MemlagssIn’ dwmeomiadansaufidenssunionin“giufidonssu” usandalsid
finssundoyanalafounaunelagldldiidensauld vsanvosyanatuazannonun
meowlunsdifmemauinguunedydalidaSenimmemlaesssuldun RkaT NS

yanafisiuusanldlugiusmemilaessaulduniyanasssuniviitu (Ussinangmang
uLazINdYd 1A 1629) danymemisufitonssuiudldtiyanasssumuariiyanad
Lifin1emusANsANLAKRUAY (UT811anMunsunakaznidlvd uinsn 1753) aninias
guzvesyanaiivzieiunsanlduenfiansanléded (1) yaeasssua nsfiyanasssunay
JumemlugiuzmemlaesssusarlugiusdSuiidenssy yuanasssunivsdondugd
anuannsafumemldegluvasiidwsanme ghanuannsadunmemliua giann
yaravsofianunsaiiavslslunaiidwsanae (Fieinfnfifnunsonsgaelu 310 fu

*Rebecca Wallick, Pet trusts: Providing for your pup after you’re gone [Online],
available URL: http://www.staceyromberg.com/images/BARK Wallick PetTrusts s3.pdf, 2009
(April, 25).



36 A 7 atud 2

Fuusinafidwsaniaudanumetudunsnluassfasmeglunafidmsandudan
ae) waz (2) UAyaea Wumemldnuwaleedudsuitenssy dfyaarafuierivyana
sssumAeazseslianmiuifiyaraeglunafiimsanisunmiume nsdifyanaiaziiy
memgsuningusanauidonssuuenainy ghosdlanmudyanasglunaiidmsanis
uimuAELds masunindusantuay mENlmmmaamﬂivmmaaummauu

yarafiazifunemiiavssuusandudumemlngsssudeaduynnasssun uas
yanassaunTandunemldfesiianmyana daanmyanatdenduiudusidoynnaiiy
Isnaeneeninudiegseniiiunisn meomlaesssufiianssuusanldun (1) gaudunuldun
an AU Ay 302 e (3) ditessmdansaifiendu @) fdestmdavie
1R (5) U 61 1 810 (6) a3 U1 1h o1 (7) dansafigndeaniungvane drume i
fiavsmufitonssuSomingsuidenssy Adenssuduifnssuidneglulssimifnssuneifien
nanfe douanysalifufitenssuiledfinidonssulsviidonssugniesnuiinguane
AmualilaglddaenisanuiniseeusuanngSuidenssuusiegidla navesiitdunssuasly
ﬁﬁuléfﬁﬁiaLﬁ'a@ﬁﬂﬂﬂaﬂiimﬁmﬁﬂ’ammwé’a Tnednuurvesfitonssuiiddadl 3 Usens
(1) fnsuanaanuifinuanisileneludemindadurewmueandelunisigg Suagl
Annatsduldnungumnedionume 2) waniuanaduddsedigaiiedostinunlily
fifonssuuas (3)  dewhauuuuiinguuefivun lnefidivenssudesiiniuaianse
avysalanungmnedsifidenssuorndufiend aulimivamisansenuaiiouls-
AUEAANTD ﬁm%"ummmmmmaaﬁﬁwﬁﬁammLLsmﬁmimﬂvLé’ﬁmf

1. floniiiidonssy fleniesshidnssuldrelonty 15 Judysal dwihidenssy
Tuvaugengliasu 15 Yusysal Adenssunldlaldfennduluay (Ussnianguuneunsuas
WedYe WM 1703)

2. euldmwanunsa yarafignaadsliduaulinnuannsayduduiuluae
(UszanangvneunaLaznded 11ms 1704 255anil)

3. audnavamiridenssu avinasiavhitdunssulduasiinaauysal vnluvaszdivi
fifsnssutuainlding Aidenssufiauinaainiieg Lamﬂmmawmulmﬂunm“‘v‘h
filfonsutugnsgyininatiney (Usvanangvaneuisuazmded a1 1704 133aa0s)

asansgldmaniwsande nindauiifdudiveddairnlumnaonnisiin n1si
Wusanenusanlituyaaalayarandfoduavidiuyanareadmsan msdunenusen
dewsandwinumeiulutssmelnednguainedtesuldfevssanangrneuauas



581550 AWAS RUUTRAERNS 37

ydlvd UsIn 6 heusandaimualidn nsdlimsanduianumeusangennnuiniem
Tapansaunguuensefidenssy winindusanluldviridenssuenusanlilasliusand
dounnneauiniemlngsssy dudwsanlsvhidenssuenusanliyanalayananialiyana
futidugSunsanaufidenssy uidndusanldldvhidenssuenlilasliuazmennlag
s3auflidl usanfnniduvesusuiu Kduainnsdluilssmaiidniifoswenduinsug
wwswiihdugFuasanliamsaujialdmungrnevessemelne iesanmnidusanlaiil
ymemuar i fidonssumungunglneazanifuvesiuiu®’ sstuedadudeiuuszme
AFonindulssmaiauiudiroduduluanizendniniounssemaluglsuiudingy
wosiiu fingvaneladosannsonsyild feg1e Tuussimeavigendndaduunsiloun
\Wwauade (Leona Helmsley) 11uasgsnalssusuaauadd snusanlvingivfilusniiuiu
12 §1uA9aA1sUIRUSEINN 396 A1UUW NduIRILEeTInvzeny 87 U dewalmingiud
TWsnveumasuiinaeduaivismeianiulan lnevdsmndedinlafinsdaewidenssy
fimaluunsiisesnusngin undleun wduaddssydinamulsitudmiuda (Trouble)
gviugueaiiaweiss (Maltese Terrier) luduiude 12 duneaais wazszydminidn
niuidaneliilalflugaueduaddlndvauanmousouarafifideTindaud w2540 uas
ueuiuvansdiuneaanslsisaiulswusia (Alvin Rosenthal) Mdutesmelnoszylidug
dosgdmindadoly” fsinnsdnduduyaraiineianlulanvesdnsarsosudssyiy
UNBANARSANTUAUT 369 fenIndausn 2,500 duneaaiuie 82,500 d1uum’
fhoghaeadmiudadifudouddunimodnidldsuusanandidudmouiesandad
doriTuudidsdnvannuaneUszsavldun 89 wn wih 1 wasune ARedududndidesiinede
usana N Judnveialsingmsne 1

Yatinnuanznssunsnguiing, Uszananguaneuvisuaswadlg [Onlinel, available URL:
http://www.led.go.th/datacenter/pdf/1_5.pdf, 2551 (funaw, 1).

20Rebecca Wallick, op.,cit.

Zlamﬁ‘imqﬂizmaL%mwﬁ‘mmé’amima,é’uﬁwaaﬁ'&\ﬁgﬂwmLﬂwﬁ [Online)], available
URL: http://cloudbox.3bb.co.th/share3/nzcxm3xinTvjodzjfintu2nzjhodc5mjmenk tgdzhodgl, 2555.
@Huey, 19).



38 7 7 atuii 2

1WA 1 Leona Helmsley fiuada@e Trouble

a o 6o o ¢ A ve v g Y 22
M1919N 1 WﬁWUﬂuaUaﬂaC‘]'JLaEJ\?V]lﬂﬁUiJ'ﬁﬂﬂ?ﬂﬂE\]lLUuwflsUaﬂ

il Usznn Jadni Jordves n3ndauiiuey
1 griviugieasiu nuise$i 4 WMIAWAATSADAAT | 86 duRaaNT
\UNLSA dwudlatanivn | wioudidy
\wasiiy urgwna mna
wazleosIiy
2 SeluuUud Ag wnevsideletla | 80 dumeaans
3 giiviug niuida dlown wduadd | 12 Sumeaans
yeaARUNBISY ANy
4 quiviug Miuazwan eI B15ALAE | 9 uAumeAaNT
AORAATRALYA w¥oilau 5
wiaesluiivni
LU
5 guviugaIusnesla | waawes oo wnenddn | 5 niuneaans
RIGEHEG (@nwedndinan
wullsifudu
1NN 4 wi)

# Wallick, R. Pet trusts: Providing for your pup after you’re gone [Online], available URL:
http://www.staceyromberg.com/images/BARK Wallick PetTrusts 53. pdf, 2009.LLa3ﬂmﬁ’“mq NITEIFL
UMMV EULTANS. é’uoﬁ’umaaé’mié&waum@i [Online]. Available URL: http//cloudbox.3bb.co.th/s hare3/
nzcxm3xin Tvjodzjfintu2 nzjhodc 5mjmenktgdzhodgl, 2555.



M5A1557UAMNS RUUTRAERNS

39

aeudi Usznm Fodos Fordves nindaufiuau

6 TETR) Aunes 1150150 Lau 2 LAUABAANS

7 W3l wosA Insdaos AsamAun Newd 35,000 ABAANS

8 LN Fnesalau AsaRun Wewd 30,000 ABAANS

9 W3l 7ioUuan uwazand | ussansndndslu | day 20,000
ann \Wasoluesau AoAaNS

10 ANy WILeend Lan NIZUITANUD gz 16,000
WNEULATS AUAINTEIITN AoAaNs

WAeBINgY

NA15 1 wanansngduvesdniideiilasunsanangiludiveanuii ddnides
Yo wdfilud1vesds 6 Ussinn Afadusiu 1-10 vesdningiseainusan lneduduusn
flo ariviugwesiuymiisn setaundnassduduliun Seguwluduazgiviusueaiomes
a = & a0 o ! &Y v o eal £ Ty ¢ A Aa v oo
Se Fedunird@unainuyediiluivesdinueunsanliundnlidesnindudusie 1-10
voslanduuywdmandgamieansvisdu luanuiudiumernnszaniiinlalovdousns
< < o < i < @ vy & Ao v = o = g &
wiveniiuladndunnnitueramegeneaduld Meldidesdnuigadnluussnuisiely

3. unauuazdaiauauuy

asanrunisalAuasesdniludssnalneladn a Jagdudssinalnelaoon
wszswtyaAdesiunisnisunssuuaznsinaiannindnd we. 2557" Tngliannumane
Fimumas 3 Tt daiTlaeunddedfiiedudnic dnfdoadoldnuy dnddes
deldiunmue dfidonielfidudiou dnideaiieldiduems dafideieldlunis
wana viodnfiasildluntsiulasliinesiiiwomioldiniy wagldmnesuddnsi
ofueglusssuviAnuiisguunivssniadivun f\;m@imaqmziwﬁ’miﬁaﬁﬁa wann1si
sJam%’Uﬁ’miLﬂu?ﬁﬁ%‘imﬁﬁmmﬁﬁﬂLLazﬁﬁm%mm&imwa Wunseusunannisansnig
PusTauiuyudfsFonasn Fafuindunisasununewesdanuiinnifnuszifiugac
vosdnilasuyudilugudnaradunisuseduyaalaeldssuuinadugudnansduilug
nseenfunaziilaluatainindnd uiezlilimemsusfiauduiusfuisesnisdunses

23, o wa o o o a o 5 . a
wszsdygitesiunismgunssuuaznsinatafnindnd we. 2557,” s19R994UNY
W@ 131 @ouN 87 N, (26 WAL 2557): 4-13.



40 U7 7 atud 2

dniduatafnmwneaums dsssmalngldsimaunulfugrainaindeaiainmdnd
(Universal declaration on animal welfare: UDWA) Suningfsannuwdesiiazufifnung
maqﬂﬁmmwawﬂaﬁﬂﬁng%auaﬁuawﬂlﬁ%'gmammﬂszmﬁmwﬁﬂﬁqmmﬁwﬁmmaﬂa%a
awdng”

otslsfindosdniuaratanamuesdniiuysddud fswesUsamdlnedunguaneg

9 Y
¥ = v A

TiWasudnludesdndvesdnilifami iWsswdaddamnisdesulrnduluaiy
nunsualuay miaiwmmLﬁuﬂaﬂ,m’1iﬂgummaﬁmiﬁﬁﬁwivmwua ABUNEUNITOUR
weniireanssnmuitenadlafinsety suduuuimemsianitesiniuazatadnin
yosdnIlulszinealneg szmmaUg‘ummaammmaqﬂsv%wuluﬂﬁ ginalnefifdundode
i‘]mmamLamimmawuamamauwmLammlﬂﬂaaamhmuamwmq€] sunanerlugiv
2599 mamﬂmﬁvLmqsmmmmaqmLmeqmﬁam‘vLuauaueuasmmﬂsmgLLmuamﬁmam
mnu’ﬂmﬁmmaumsmasmsmau W.A.2559-2563" dmSuiiosdnslunissunsanvesdnd
Laaﬂ,u‘uiumﬁlwEJsaﬂnvl,ﬂlumimmiummﬂmﬂmmaamaammmwuﬂiuLMﬁIuEJIﬁJLLaU
ansgeusn nguinelulsemalnedulann Ussaiangrunsunsiazniddydussn 6 3199y
mﬂﬂmmmuumh’mmmmmﬂﬂmmemmammﬂaammmemmummvmLualm
MEMNIBTURUNTENTTY usantugeunniiuvesusufy’ muuammmmluaﬂmmu
mumﬂﬂmmgﬁmmamivmﬂlwa
Iumuawﬁvmumsmaummfﬂ,wamLamwmsmmmwmﬁmﬂﬂaamaumwsjmm
ﬁi’NQJWN‘U’JGﬂmﬁiL‘Uuﬁ%ﬁ@u%@UﬁiiﬂmaﬂUﬂﬂauu WARITARAIEAIINAYLEEATOUADUD S
mammaLaaﬂaumau%uaﬂﬁlmwvam w3 sedniUsyianlafaudesnsentnluanin
Lmem%qmamuulmmmm%aaamwaaulﬂmstLaq LLavmuawUQLaﬂma dnirsu
mmﬂuulumﬁ]%‘lmLaammuwmamLamlmsmmmﬂiw ednnurolUReuELEEn ST
vi%msmmmlmmawLUuLmsuaqamqiiLLavmﬂamwimummﬂmamﬂﬂﬂmmnvmmﬂmm
Tasaald szawLﬂﬂﬁmmiuamﬂmmuaﬂmuam’]mmmﬂuiﬂ szfindmielimnidives
‘I/liWEJiJ‘Jﬂﬂ‘VHWUEJﬂii%J‘EJﬂNiWﬂI‘ViLLﬂﬁﬁﬁuLWEJﬁ’]ﬁ’]im‘Ui”IEJ“Uu maawmmﬂwﬂuammﬁum
MASY visen1AENTY WseyalSa1eY Lwamamaamsmmm mﬂuaﬂmmumﬂmﬂuiaﬂu
1/1wumLL:uﬂs‘vmﬂ%smwumuiummwsww FoduoteBeinuumetsniausslon

“osfnsiiinidiuidan, UjaananaindaesdsRamwdnd Online), avallable URL:  https/ www.
worldanimalprotection.or.th/take-action/udaw, 2559 @unay, 2).

“uumihesulay, nsudadadviaunugnsaransufdymgivasinediedsdu [Online],
available URL: https://soclaimon.wordpress.com/2015/08/29/%, 2558 (@seyl, 10).

Zéﬁwﬁmmﬂmﬂiimmiﬂqwﬁm, ﬂs:mangwmsuﬁaLLazquﬁ%s‘i [Online], available URL:
http://www.led.go.th/datacenter/pdf/1_5.pdf, 2551 (fiunay, 1).



M5A1551UAAS RUUTRAERS a1

mmmmaiﬂ,‘mamLaENLUuLLuLm amqiﬁﬂmwxﬂﬁnuwmmmmiwammmlumammmmu
Tudsy mumuaquimqsnmmﬂﬂ'gml,uaw*mmﬂﬂsuaqgmsmamﬂmesrmmamu
fdenssuldiseuisvinvanlaidllafanuiuduiu Feldindavdelidniitesuusnnus
2814lm



42 7 7 atuii 2

UIFTUIUYNIAY

AuznIsIMIwim Ao Naunudswarlddniifenuningieans.  ununagns
wirAddensauda s nunInemand w.A.2555-2559 [Online].
Available URL: http://labanimals.net/images/Download/Strategy/Plan2555-9
9%20update.pdf, 2555 (Hunpu, 2).

wuavithesulatl. nsuladadinunugnsaansuityvigivasinediedadu  [Onlinel
Available URL: https://soclaimon.wordpress.com/2015/08/29/%, 2558 (@aneyl,
10).

fianseaulat. Snsusudniideaasuiiisasfigalulan [Onlinel. Available URL: http:
//www.manager.co.th/Around/ViewNews.aspx?NewsID=9500000103156, 2550
Hwey, 2).

AnNa P3N, “nsAuATesEiaRANYesdnd.” Assumption University Law Journal
5, 2 (n3ng1Au 2557): 33-41.

anidingnszaneidemminerdouams. Sufuvasdafifssveaasel [Onlinel. Available
URL:  httpv/cloudbox.3bb.co.th/share3/nzam3xin TvjodzifintuZnzihnodc5mjmgnktadzhode!,
2555 ({uay, 19).

anfuiansiuiunsdedaiflomumnedneimans. ngraneddusessmsynuyald
dnfiienunieinenmans w.a.2558 [Onlinel. Available URL: http:/abanimals.
net/index.php/component/content/article/8-onsra/1 9 4-committee-law20 1 5. html,
2558 (NUATUS, 26).

dnNUANZNIIUNINGENT. Uszulanguuneunetaznialyd [Online]. Available URL:
http://www.led.go.th/datacenter/pdf/1 5.pdf, 2551 (Huaw, 1).

AINNUAMENTTUNTHAIUINITLATUFNALAIAULIYIFA.  “WNUNMULATYFRILATTIAY
WAsmRRTUR 12 (W.A. 2560-2564).” $19AIYLUAW AL 133 Moufl 115 07 30
§unAu 2559.

dinnuauenIsMTITouiwd. wuan 11 asseussunsiddadiienumeingimans
an1338uA9¥IA [Online]. Available URL: http://www.nrms.go.th/ FileUpload/
AttatchFile/News/255912271419438608372.pdf, 2555 (Quﬂﬁﬁuﬁ, 26).



M5A155UAWA aUuTRFans 43

geAnsivinddniuvislan. Ujaugrainadnaeaiafnimdnd [Onlinel. Available URL:
http://www.worldanimalprotection.or.th/take-action/udaw, 2559 (Hu1As, 2).

nsg5¥UnaRvesiunismsunssutaznsInatann ndnd w.a. 2557, 519A3 N
idu 131 maudl 87 n (26 SuAu 2557): 4-13.

wszsvdnyaRanulazduasesdnivh @UUA 3) 162557, S1eRaayunw 1dy 131 neudl
89 n (30 §uAY 2557): 4-10.

Wiz alAdasifionuniainermans w.em.2558. FIVNIYUNYN LAY 132 el 18n
(13 flumy 2558): 1-16.

Anderson, Sara. Animal ethics between theory and praxis: Exploring differential
ethical standards toward wildlife [Online]. Available URL: http://stud.
epsilon.slu.se/883 8/1/anderson_s 160218.pdf, 2016 (March, 3).

CITES. Text of the convention [Online]. Available URL: https://cites.org/eng/disc/E-
Tex t.pdf, 2017 (March, 20).

Lee, Courtney G. The Animal Welfare Act at Fifty: Problems and Possibilities in
Animal Testing Regulation [Online]. Available URL: http:// digitalcommons.unl.
edu/cgi/viewcontent.cgi?article=2990&context=nlr, 2016 (March, 1).

Mancy, John. Australian animal protection law journal [Online]. Available URL:
https://www.animallaw.info/sites/default/files/australia_journal vol9.pdf,
2013 (February, 25).

Mellor, D. J. Moving beyond the “Five Freedoms” by updating the Five Provision
and introducing aligned animal welfare aims,Animals,6 [Online]. Available
URL: File:///C:/Users/Administrator. XHG8GJAQDWTDTWZ/Downloads/animals-
06-0005%20(2).pdf, 2016 (February, 24).

OOIE. World organisation for animal health:Terrestrial animal health code
[Online]. Available URL: http://www.oie.int/international-standard-setting/terrestrial-
code/access-online/, 2016 (March, 1).

Sikes, Robert S. “Guidelines of the American Society of Mammalosgists for the use of
wild mammals in research and education.” Journal of Mammalogy 97, 3
(January, 2016): 663-688.



a4 U7 7 atud 2

Cowan, Tadlock. The Animal Welfare Act: Background and Selected Animal
Welfare Legislation [Online]. Available URL: https://fas.org/sgp/crs/misc/
RS22493.pdf, 2016 (January, 5).

Wallick, Rebecca. Pet trusts: Providing for your pup after you’re gone [Online]. Available
URL: http://www.staceyromberg.com/images/BARK Wallick  PetTrusts 53.pdf,
2009 (April, 25).

Webster, John. Animal welfare: Freedoms, dominions and “A life worth living.” Animals, 35
[Online]. Available URL: file:///C:/Users/Administrator. XHG8GJAQDWTDTWZ/Do
wnloads/animals-06-00035.pdf, 2016 (March, 2).



nguaaalugsnaunsulyd

HYI8AENT19158 AT.aUTIY IauTesna






M5A155°UAWA aUUTRFans a7

ngufaaanlugsiaunsulyd
Two Shadows Theory in Franchise Business

HYI8AEn319138 As.aUYIY Sautedna

Assistant Professor Dr.Somchai Ratanachueskul
UNANED

unaNuilfauauengeiasta (Two Shadows Theory) MEgudaa1enduiveld
Augshauwnlsulydduasyilvinsusuldndnngrunsasnpaeiudnuue LagsssuyAnley
wazdilonanwallanzvastfduiusiussuuinsulyd lnsunnsalfnwinisusuldnanngvune
wistunINIsAdenTsAIuAsIANduA LN sulyddmienseliuinig wagnisusuldvdn
a o o d‘l’ PN . A a Y @
ngungBiun1sInIsaaalulwaud (Local Store Marketing) Lie3iasngnilimiiiuainy
AavLaauveINsUTUldngurinelaeliidilaaniug Anuduius waesssuvivasgsnawisulyd

‘osdusE s dRmansUA wuneed wiveaegInatuding; wu. (Reshleududuas)
UMNINYIAYTIUAUNY, WA, (NYUU18TINT) UNNINYIBYTITUANEAS, W.0. UUNINLNFUTITUANENS,
Avsnuingmingemlasnauusulvduazioaduiilng, fussersinnguneunsulyd ndngnsaiie
gsfaindsruuwnsulyd nsuiauIgsAaNITAN NTENTINIYE.

Lecturer at Faculty of Law Preedeepanomyong at Dhurakij Pandit University; LL.B. at
Ramkhamhaeng University (second class honours), LL.B. in Business Law at Thammasat
University, Ph.D Thammasat University, Senior Legal Advisor at Franchise SME Alliance Thai,
Lecturer in a course “how to turn a business into a franchise” Department of Business
Development Ministry of Commerce.

Suisuunau (received) 17 wweu 2561, Jufidlounainy (revised) 21 Tquieu 2561,
Fufineuiuumeny (accepted) 12 N3NYIAL 2561.



a8 7 7 atuii 2

Abstract

This article proposes Two Shadows Theory synthesized for implementing
legal principles to legal relation of franchise system in consistent with characteristic,
identity and unique nature of franchise business. The author selects two case
studies to illustrate this theory. First case showing implementing legal principles of
competition law to pricing merchandises that franchisee sells or services. Another
case study deals with implementing principles of taxation law in relation to setting
clause for local store marketing requirement. This case study will be analyzed to
show a deviation of implementing law without understanding status, relationship,

and nature of franchise business.

AmEfny:  gsnounsulyd, ngufaea

Keywords: franchise business, two shadows theory
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2. dnwazuazsTIuYIAvasgsiaunsulyd (Nature of Franchise Business)

deonanils “unsulvd” vaneauenatindsgsiaiiversanvndudiuiuinne wu $u
avmnteisiudianiiu $uleaniuanuey vieunuriuSauaugeu Wiy udaLT3s
wégsiadsnandusshafildnagniuisulvdlunisvensann unsulvdddlailvgsiausmdu
nagndogrmilslunsversan ganalainufiunnsgu fszuussia Business system)
\SesvnensfLagingsiaaulsrauanudniaundiluszduniadomihnagndunsulydun
THvggauvesmuld egslsin fensgniinindwesgsAaenadenvensauiseisnisdu
wnuld Wy madnanviies vidonsrafunudming Wuiy wagiueafeatu fussasd
agUsznougsiafonasufuyhgsiasenuedlaglideseiuansluszuuusuludils’

zé’wﬁﬂaiuﬁml,azﬁwmqsﬁa, NIUNRIWIGIAINITA, NTENTNNINYE, N15ANIIATIAT19TAR
waEN15UINITIAn1sgsAauNTulYd [Onlinel, available URL: http://www.dbd.go.th/download/
doc/10Paper(latest%20edition).doc, 2016 (May, 13).

“sefaulsulvdazasliunsuluwesveegsfaldir annisznsamuuazauidodasunsulyd
wwfuiheasmuitimun uisulyresdseninmdsauuazalding antamiuusanuuazldn
Trunguazayvediiusvosnuluresduiiunduunsulyd ludruveaunsuled gsfaurlsulvdvaglvusu
lafidudwesssivedumnia fansliiaonmnonsdiideidsuasUszaunudniolugsiauud
lisunisaemenrnuiuazyszaunsaflunsigsia HreanenudsailefieuiunisiFuvigsiase
uedlusngiisindefuazdorosvosszuugsisunsuladlaly Interational Franchise Association,
What are the advantages and disadvantages of owning a franchise [Online], available URL:
http://www.franchise.org/what-are-the-advantages-and-disadvantages-of-owning-a-franchise, 2015
(October, 15). MyguAsHgAEnIasuIetaurasszuy uwisulydin meldvguiusednsnmusinain
(Market Efficiency Theory) szuuwnsuladaznalminuse@nsnmansusens taun (1) Ussdnsawlu
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2.1 aAnunungves “unsulyd”

dnunisiduvesunsuled Ao msiyananislianslunisusznaugsiauiyana
Snaunil Sulnduaudn “nsliandunsuled” (Franchising) wileuniaiduegufeatudu
“nslfans” (Licensing) wiinslidnsunsuladiiandnasursdruiineenty vildleusen
nslansunsulsdianiziatzasin “Franchising” lalla “Licensing”

“msians” (Licensing) mumanngmanedayaiviuned @ﬂiﬁﬂﬁamﬁﬁﬁémﬂﬁ
uevAnslgnsaidndonisindunisedislaogimilsld Sannlaifinnsuevanadnaniud
Ansdliondsazliifidunaduiumsdnan wagmnifluazazifindnsvesdnsdineusn’

dru “msliavsunlsuled” (Franchising) Aaiuvanefia n1sfisgueuansfimsly
msfdufansunsegdliniyanalayaranils AsnsfanadufanisiiAeafivaisisae
viofiAnafuuvvulazavdedingmneeyn elunsueudvE g’

widagduniatenyuiddsnisiiansunsulydunldogrsunsvany vinla
AnuvsneiUdsuuasly International Franchise Association (IFA) wesanigew3nilyi
auvanenslvavsusuludin vanefls “msfiyaraviaSeniuvsulueslvavsuiyana

sumsiamiunuiiteveniedetisurlsulydagiiliiinin Weswnusula@idugamuluusazanen
(2) Usgansnmlunisdnnisiruursuladainauanunsa waganududivesianis (entrepreneurial
energy) ‘UENLLW'ﬁul“U?JIﬂWQ Warren S. Grimes, “When Do Franchises have Market Power? Antitrust
Remedies for Franchisor Opportunism,” Antitrust Law Journal 65, 1 (1996): 105, 108; na129niiy
wileldin meldmguiiunu (Agency Theory) unsulvwosanunsadnelousuyuuisadinludunsulyd
warnAeINTinsuNaUsyle (self-interest) ‘U@ﬂLLWiuiﬂj%R]zmﬁﬂﬁuiﬁﬁﬂaaﬂr}hm%’lgiizuuLLWiui‘Uﬁ‘ﬁl
Hunalnlansavilsifsaoshoussatimanedena1ald daulalusag Chen-l Huang, “Agency Theory
in Franchising Some Empirical Results,” Yu Da Academic Journal 7 (May 2004): 157,158-159.

“State v. Hipp, 38 Ohio St. 220; Youngblood v. Sexton, 32 Mich. 406, 20 Am. Rep. 054;
Hubman v. State, 61 Ark. 452.33 S. W. 843; Chicago v. Collins, 175 111. 445. 51 N. E. 907, 49 L. R.
A. 40S, 67 L. R. A. 224.

*Bank of Augusta v. Earle, 13 Pet.595, 10 L. Ed. 274; Dike v. State, 38 Minn. 366, 38 N. W.
95; Chicago Board of Trade v. People, 91 111. 82; Lasher v. People, 1S3 111. 226, 55 N. E. 663,
47 L. R. A. 802, 75Am. St. Rep. 103; Southampton v. Jessup, 162 N. Y. 122, 56 N. E. 538;
Thompson v. People, 23 Wend. (N. Y.), 578; Black River Imp. Co. v. Holway, 87 Wis. 584, 59 N.
W.126; Central Pac. R. Co. v. California, 162 U. S. 91, 16 Sup. Ct. 766, 40 L. Ed. 903; Chicago & W.
l. R. Co. v. Dunbar, 95 111. 575; State v. Weather- by, 45 Mo. 20; Morgan v. Louisiana, 93 D. S.
223,23 L. Ed. 860.
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6Intemational Franchise Association, What is a Franchise [Online], available URL: http://
www.franchise.org/what-is-a-franchise, 2015 (September, 19).

7Franchise Council of Australia, What is Franchising [Online], available URL: http://www.
franchise.org.au/what-is-franchising-.html, 2015 (September, 19).
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Asssudonuisulydludnnganigsiafiiiasudu uazdshiffedesnntney dumsulyd
youuAlaiad uazialend 45,000 Aeaaianss drununLUAALAUE e 800,000 UM Wusu
2) ilugsiaftdevenuazaouliyanadurinanuld Tussuuunsulvdunsulvees
sestrenenwazinausuliwlsulvdiigsialaniuuinsgiuveswisulyyes willuada
wisulyddrulugluussimalngaziiuliunsulyddoududusznaunisios (Owner
operator) utigtuunsuledlunuuiinaamu (nvestor) ¥Suaufisuannty uslidiazey
Tusduuule wilsulvwesavdesareneanasinousulvwnsuled (unsdlunsuledilu
AUsznaunIsie) vientnauniadunuvesunsulyd (unsdiluwnsula@iluinamw)
gsaursuledlidulumuninsgruvesunsulygesnsimuaiiunsule@azidunuule
Jufvulovisreaunsulssesunsulyresisenadmuaarzasiunsulvddeaduynaa
sysunfiuIm e uusdlvddemueavinduily
nsteveanaziineusuuAunsulydviefunuvesusulydifieliingsAald
ulumuminsgruvesusisulowesidudeulandnusznsvilsvesszvuunsuleduay
aamaamwanmmwvwLLWiulsnamw wiisulvdifudnvesuunsulvdinuasmusios
Uimsdanisiemnaisnisiisudienenn saenudssiurasilsieremuainssiaiiuies
iRefuwisuluresnandnienis Ae wisuledidumbegsRasfuensonnanuisulues

“npmneunsulvdvemansUszimmzimuslrusulvsesasdouanmdngunsiianyusulyd
Frurunils wazdedsuanamdngrusunmsiuiinanmaiilsannisissiafndeduliitesniiszezing
il 1oy Regulation on the Administration of Commercial Franchise, 2007 U89UszineRAUAINUA
auantRusulvgesFeaavusulvdfiiuveanuies (Own shop) lLitfesnitassann wazdszney
ﬁﬁfmLLWiu"LGuauumLLm"L:uua&Jmmmﬂ (2+1 Rule) TulszmeAdoauin Decree No.35/2006 ND-CP,
Detailing Implementation of Commercial 2005 regarding Franchising muualunsulygoifowi
santausulediiusudalddosniined

9Intema‘tional Franchise Association, McDonalds Franchise [Online], available URL: https://
www.franchisehelp.com/franchises/mcdonalds/, 2015 (October, 15).

10En’crepreneur Asia Pacific, KFC US LLC [Online], available URL: http://www.entre-
preneur.com/franchises/kfccorp/282495-0.html, 2015 (October, 15).

“Thai Franchise Certer, LLUﬁﬂLLﬂuEJEJUﬂEJW‘T;\I [Online], available URL: http://www.thai-
franchisecenter.com/directory/detail.php?fcID=f0000000037, 2015 (October, 15).
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3. sUuuuuazAaFuRuslugsiaunsulyd (Relationship in Franchise Business)
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3) gdmnegsna wisulvddedliiadommnenisdn wagigsianeldnnsgiu
Fertuiteinudeidsauazaurvesgsiavesusulvges unsulvwesazuuziiemael
safnvesusulsduszavanudnianumnefitmuasiusul iy sauiliduusi
LLﬁﬁzymﬁma]Lﬁ@eﬁuLLazammmanmaumwmLLWiulfn%ﬁ%ama WINHAUIENBUNIST
Aunsulvvesfaziiseldgamulumenazsideainnuiulauniyaaadulaulaidian
Buursulstiiutude anduiusludnvazgdmnsssiaduilvinliunsulygoiuay
wilsule@newhausuiueg1dlngde weulatunisussuluniegsia

nANuduTuSTudRaie9 fananaziui udursulygesuazunsuladazidu
YAAALENIINAY Lazi1avingsAaiioUsslovivesny (HRan1uzyana) uviaae il
ANuduiusnangranenieladygy (IRduius) wisulygeidesaienenssdnius 1v
Auugihtemdeunsuldodndlndianaonengdyg welrgsfsvesunsulediduluam
upsgruLazUszaunad et mneiiimunliwasiiteiinseldvesunsulvees (Ging

% a (13 & | = o Y aay ° ] Y] | va a &
ﬂ'ﬁ/ﬂﬁﬁqiﬂ(\]) mqa@QNqBQQQJUW‘UTﬂLLagﬂuqu@@quﬁqu33Nﬂu@EJ'NELﬂaGUW RISTAGH!

“anaursulvddudya it enidunauisulvesifudnerdyyTnsunsulvdliens
doseasoudledyald wasuiFyanazdeinsanudunaluteulusnig uivueiientuifeinisa
gavgulunsvigsnaluniauiume ety Tudyaunsulvddainssyfeulvuszaniiendt “dedyan
ANAYIATANAL” (agree to agree terms) Fadumalviddesmdindudygy enuiou sgralsia
mnuisuly@laiuifnnuninsgiuvesusulegesenadmansenuegagunswasnineing guslanay
\AnviruaRTilaifdeunsulsddunnaint Tusag Paul H. Rubin,“The Theory of the Firm and the
Structure of the Franchise Contract,” Journal of Law and Economics2l (1978): 223, 227-228 il
wisulygaitositunsingsivveunsuledlngdn SnfisdosiirnuBaveulunisudlotymiiidodd
Feulvlunuuanasiiazanas Feerafudemsliusulysesionuiou unsulsdls daulauuima
Uﬁmmmmiﬁw%ﬂwaaLLWiulwaﬁUm@JLﬂ'maﬂuamw %“mu%aaqa, “vangasnludyaunsulyd,”
13E1FIMAS adulifianans 4, 1 Wnsiau-lguieu 2558).

Ponuduiusiiviudeunatssedu (Multi-ayer Relationship) wuiilsiusinglunislianslu
sUMUUAY \u nauseislfbudindminsusdifen (Exclusive distribution)lusag OECD, Report on
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dunanveaniesUsigdelemsiisanda windrunauduladruniavinmely
awdnsalusruuwisuladionniesinty auduiusiitudeunatssedu (Multi-layer
Relationship) fiinraauiinlafieamadouiusulsgosuazusulediduninessia
Fenfunagiifiugsiaiioysslovisuty

3.2 anudunusvasunsulvwasuazunsuludsayananieuan

szuuwisuledazairstesmanssaeduiludsfuslarinui uavunsulvdd
sgaeldfiaieamnenisdfertuwigsislusuuuuiiendu mannussudusgrafety
wifnauaaIosuumiiouty man vililuamenfuilarazilimnuddyiudazann
i (wnisuled) sresedunselyl fuslamesug (Consumer perception) d1&ueN
viseuinishinasduinuisulvdailafasiaunmanasgrusasdminglusieyindu”

uilaevdnnisusuludvingsiaieUsslovdnueausuluge fuasusulydidy
Fioeiusinsluniegsfa  (Business Partners) wagsnsldSuusslominnguuuugsiai
(Win-win business model) usule@dsosdinrnudugusznoumslusites (Entrepreneurship)
uazUszneugsnaiiieiAnmlsgeaaunmuiesneldszuussianlssuaenonanuisulyes
wiiusulagesarlddmuiannganusvounsula@iiuiy (nsdunsulysefifuaans-
Royalty 91neavevasusuled) uinamlsmesruauluveulsuled aansidiszun
wisulygasiusunu (Cost)  MsgsRaduwieafuangy Ard1andnau araisisaylloa
Duduamidndudwenendnduliuisuleduiniilsasan selfinterest) Tnglduselowi
nszuUgsiafilddunenen wazdeidsanudenluiaisamanenisi Aufiuazuinig
vounsulywes

Competition Policy and Vertical Restraints: Franchising Agreements [Online], available URL: http://
www.oecd.org/competition/abuse/1920326.pdf, 2015 (November, 12).

1al\/\inority and Franchising: Hearing before the Committee on Small Business, 102D
Cong., 9 (1991).

“Paul H. Rubin, op.cit., p. 228.

“fUsznounsenaideniBuduingsiesenutes Tnslidndudoandrgssuuunisulyd udanels
szuuusuleduisuladazldunisaienenisnisigsia ([@iRgetudrinuszauanudisa) nasnau
Uszaunsal vilsiamideslumsigsfisantiosas usulsdisfemaunanulszaunmsaliasssuuvos
wisulwwesidniuanuiduguszneums Entrepreneurship) vesmu Liteai1snarilsliiugsiavesmusnn
igo.
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4. e (Two Shadows Theory)

MNANYUE 5IIUYA warFUkvuaNuduTuslussuussRaunsulydtatuunsuly®
Fedfesfinnsaundenusulugesosssounsuneudndulaasuluusuledlafsluud
Uszaunsalgsiovesusulvees wauszneunsiinuan Jeldeanaznsseniuueauilaa
selApanngnsiyosunsuluwes 1an vugiunsulvgeifdesiansandadenusulyd
Anmngaudieliliusulsdiuaussansamvieldeeul fuRnunassunennudeme
sonndnualzsiavesusulyged Saardwmaidegegunsdlunnisisdounsulyes
wazisuledyniey

Fattu udusulygesuazusula@andumbegsfafiuenainsusuiuianisiie
AuLed uAn1s¥igsRaneldiaiesmunensfnfeadu deudIsuiadounnsulveoiuaz
wisula@ynaesudlofuiuiedoussintuiimiu dwadoosdnsunsulvdduluamsy
oty Aanssunien vesusuledTedesinnsanlfaesuiiunsuledviniolsslovives
puedlnous videvinflonsdnsunsuledlassin unsulvddaaoufiaeailuiadior wmis
U “1919we9” (Individual - Shadow) LuUsslevinwies wag “wne9Ans” (Franchise

17 v oa & a X s 1 P ' Aa v oA 1§ v a

mnAMUSURAUWARTUANENsUlveesHdIune 1wy nsdlduanunsulysesdslrmunsulad

Fmheduvudounagyilifuilaavionds wininnisvuleuiuinannsiiusnuvesusuladlyud
Lidulymumnsgruvesisuluves nsdiuwnsulyduzdeaduiSuiavouedaenss.
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Organization Shadow) tuUsgleatpsansunsuladluningiy nsiansananssunsenis
alun1sveslsuludisdesnsentnuazidilasssuvfvasssuuwnsulednield “vaud
GRNNM ﬁLéﬁuﬁ?ul,t,é’amaLsih%LLazﬁﬁaéfsJﬂmmLﬂ?ﬁlau'ﬁwwqaﬂﬁw%aﬁaﬂﬁmammuh%
lunsdiniieq udunisnseiiiousslevivoshelauy

iiormdlafidaiau fidsuvesndognanisuiuldnguuneiuianssuves
wilsulv@aneldngraneudetunianisd waeneldngvaneni8eins iieuandlidiuds
arunanLedouTienaiiatuanmshidilasssunAnasdnunsiameresssuuusuled

4.1 n3AINITUYITUNINITAN

ngviuneUaaiunisynIa (Antitrust Law, Monopoly Law) #38nvsngi1aag
M3utady (Competition Law) Sifunsduadunarsrsalifenisudstulunain’” Wosain
nsudstuazifunaln (MFefFend “defluediiiiu’- Invisible hand) Avinlinswudn
nsuslaauaznisuanivdsududuazuinaifuluegreliuseansam uaglimineinsii
pgnIinegellusEavEANasan

TugsAaunsulvdunsulvddesdimiredudmisuinislusanfunsulyees
fmun Lilenauszneunsuazaudsalugsiaveausisuled uisulveesiadesiivun
TassafresmauduazuinisfiaviliiAnussansawgsgausenis muendugdming
Aufuazusnsiiug feaues Tassadumadudvdeuimsiiunassuientuagyinly
fuslaadesiuluduiuazuinsiuusulvdnnanyiavisuaiounhegsiaioadu uay
whidsduruguszneunsneliiadesisienisidu (nter-brand competition) 11An917
Azitunstuluszrinaunsulud@aieduies (Intra-brand competition) INS12N1TWIITUIIAN
sewinauisuleddefuiesasnssmusenalsznaunisveunsuly@nnse’ waznsenusio
amTnvesHaUsEnounsvesunlsulydiiy

0819l3A7 woAnssufiunsulvwesivuslunsuledimieduduieuinislu
iﬂmLﬁmﬁuwzwmﬁiumamﬁumﬂgmmwfdﬁwwﬂﬁﬁwﬁa’jwLﬂu “PI5TIUNUAIUATIAN

18 av« a & o ' o wa W
455 Anllng, nanNITUATNYNAINLAINTEIIYUYNANITUYITUNIINITAT W.A.2522
(NFANNUMIUAS: AN RUANNINGFSITUAERS, 2555), TN 6, 17.
19 .
OECD, op.cit., p. 10.
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audlunuade” (Vertical Price Fixing) %30 “mssnwnssusimvneUan” (Resale Price
Maintenance- RPM) Faifumginssuiidnsongnentedunianisi’

wiisulvmefiiusyidesteliunsulvduszaunadionaunugsia (Business
Plan) 71513 Jadosuseduresusulediduiladidy nmssesaue (mudszaunisal
voaunsulvwes) Fadunagninazvilvisenvrsvesunsulediduluauiiinanedilag

)

wsulvgasaziruasIA1v1eUsE NS ulewes MUNUATIAI VI8 AUAT LS 1UTBIAULD

“luUsemaanigoluing RPM Liumanandnluad Dr. Miles Medical Co. v. John D. Park &
Sons Co., 220 U.S. 373 (1911) fieanduanuiinludiies (Per se illegal) unneunlunaf Leegin Creative
Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877 (2007) maLﬂﬁaumﬂﬁé?wé’ﬂmmammama (Rule
of Reason) 8¢1l5Ad luvansuasgufiasiithmdnemanivnaunauild wu Wl 2009 Sgusduaudls
uAlunguaneioduduin nsdl RPM anafuanuiisludiies (Maryland Commercial Law Code 11-
204(b)) aﬂmmsaﬁv&uﬁﬁmﬁﬂuma%’ggm f8 919 waavlesiile (California v. Derma Quest, Inc.,
2010-1 Trade Cas. 76,922 (Sup. Ct. Ala. Cty.Feb. 23, 2010)) Theesa daduesd wazdidunu (New York
v. Herman Miller Inc., No. 08 CV-02977, 2008-2 Trade Cas. (CCH) 76,454 (S.D.N.Y., March 25, 2008)
Tupid sensvesdaduesd wariifunuinaufusenmsiheeinde).

ansvunsedusantuenautioendy 3 susuulaun n. m%ﬁ’mumnmmaﬂﬁﬂ%uqa
(Maximum Resale Price Maintenance) #u884 LLWiulsuszJa%ﬁ'mumwm%’quaaﬁuﬁwu%ﬁmiﬁ
LLazLW\Iiulszj%a]shjmmaamEJﬁuﬁwﬁa‘u%ﬂ”nil,ﬁuﬂd'mm%u’uqﬂﬁ’qﬂa"n 2. MstruaTeTEUanTus
(Minimum Resale Price Maintenance) vaneiia unlsulswesimunsiadusvesdudnsousnisly ua
wiisuleesldanunsovedudvaeusmsmnismusidendns way a. mstmuasiAedan (Fixed
Resale Price) nunefis unsulvgesmuunsinduamsauinis uavusulydazfesusduavsouinisiu
safnamviiu lussmaanizeuimioud 1997 mafioinistmuasenaneudndiugs (Maximum
Resale Price Maintenance) Wunuiinludiies (Per se illegal) \losannudiudn éﬂﬁzﬂ@umiﬁﬂ%ﬁma
Tumadugedumilonn fu vilfeatugauisuiaiounaduilulaeuios nisdmunsandugeds
$rfnanmuesUsznaumsfazneduduieuinmanuiifuilaafionelandns uazdilnfuainin
maarﬁﬂizﬂaumﬂﬂaLawwwﬁﬂizﬂaumwumimﬁ%Lauamaﬁuﬁm%au'%mimaiﬁ?iaéwmamm
agmndulsznay Wing Albrecht v. Herald Co., 390 U.S.145 (1968) at 152-153 usdiininuilund
State Oil v. Khan, 552 U.S.3 (1997) lsiladean msﬁmumwmmaﬂﬁﬂ%ugahiL‘ﬁummﬂ(ﬂiuéfuaﬂ Wi
AOINITUAIUAUVAFUNAVBINITNTEYNAINETT (Rule of reason) ImsLﬁumimiﬁmumwm%’uqq
Tailwnetiuninsiaifinann f\]zﬁﬂﬁrﬁﬂixﬂaumiLLﬂJﬂﬁ’uma%uﬁﬂuﬁmﬁﬁw FarzJuuseloniny
Huslae.
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UsgneufuunsulydusiagseaglisuaudvideTngivannunaadentu™ Fedisunulaisnety
ynfinsudsiuluszninaunsulydfefues deunsgnudeUssanumsmefuiidmunly
daradiaszeranlun1sAuufesdnaanly nnuayusenaunisvewlsulyvdaumaide
nsgnusipnmdnuaivesgsRaunsulediuarenaliidamlaamudiiuunsuledlugsia
ffuana

mnasuftsuiruunsulydnnarviduvesusulugesiionun wilsulysesdon
fvuasimedisjslninyssansnmgsan wazlifimadvuasialiiuvesmueusiaz
Hrunteiuies fadu sieniidmundeududeiiazifaussanduagegatuuvosunsulyd
wuty wisuledusarmedavioviaiiousug wilweswsulyvesuarunsulydudazsne
wailoualiudazfaiigndnsiuduiiioudsdufufuszneunissiedu (nter-brand
competition) Tailaug stuluszminsunsuludaieiues (ntra-brand  competition) ns5a0AY
wdaduiuguszneunsfiliiadosnensmauagivsansam Usslovdazanununsuld
wiazs1e (Micro) sisgfustnAkagseuuLAsYENtuN M (Macro) Tulifvesmaudety wnsuly®
yn51839818 “19189AN5” (Franchise Organization Shadow) wazdamileruluguzadlifign
fasuiu uaglioausnaniuzeenidunsliusaz Ay

anuduauiiteusulvsesuazunsuledidunhogsiafiuentulasfoudsty
Ailuusunveanguuneudsdumenisé fafivsingluuiaszima el Guu” diuea
wosiu” Sanqu” WududiTouiiuin uenanazvihansaiaudaunssesesdnsunisulyd

ZenasamslfunisulaideseaudwieTrgAvnnusulsweivioyaraiiusulyeesimunasts
THunsulegesanunsomuauanigiuresduduas Tngauiuld Snvsdsdneliunsuleddoduduas
Fagavlusengnniimisdeieduuiinudose

“Fair Trade Commission YesUsgmARUuiLIN M3t muaszdusIAYIeUaN (Resale Price
Maintenance) Tnglaiflimarasuannis (without good reason) Foidungdnssunisuvsduiilifusssu
wavfosumIa Antimonopoly Act, Article 19 a814l5fa nsfiursulegesuuzihsmaliiuunsuled
(Recommended Price) I#3uayanalvinsgldifielmAnmmsguluaieteniedioairsmadontiun
Q’U%Iﬂﬂ Iﬂim@ FTC’s 1983 Decree on the Application of Antimonopoly Laws to Franchise Systems.

“msnunsedusavieudn (Resale Price Maintenance) Wumgfnssusesinumu Title IV of
Ordinance No.89-1243 of December 1986 Article 34.

“Act Against Restrains of Competition, Section 15 FunsdnwseRuTIAeUantanis
fmunsAdugeazduin ulinseisnsimounssafiuugi (Recommended Price) fAfindndade
ngvsneuiy n3difiana (The Federal Supreme Court) peusuNsinwIsERUTIAEUEnty Foudy



M5A155UAWAS aUUTRAERS 61

Tunisudsdundrdudugvassadanisiauivaznisiivlavesssuuunsuleddndoy
Fevenan dounsenulimuenazIngUszaidveinguuIelliun1an1san wazanvow
Uszleyidnaiiaduguilaa dulu nguangudatunianisanluuissemaaginvuanueii
gangudmsunsalvasuisulyd 1u Guidelines Concerning the Franchise System under
the Antimonopoly Act, 2002 vesUsemeadJuiilareslinisivuasiaiaiunsavilanin
1 & = A v wa Y v =i R
Bg UWINUTIUIVINEas Y onsysvU el ANSUUeduynamsan wa.2560 1w 56 (3) Nensiulvifu
gsnaumsulyd

4.2 nsdlAnsaanaluwaivui
mimmimm@ﬂ,ulfumwum (Local Store Marketing, Neighborhood Marketmg)
LUuiULmumsmmimmmﬂivLﬂwmmuuaﬁwmssm (build awareness) GUEJ\‘iaﬂﬂ’l " i
“U%EJLWN‘EJ’&)WZJ’]EFU@Q&’]SU’]LLWiul%ﬁIWEJI‘Mﬁ’W’WI’]fﬂi@a’m I@mewiumamwuﬁﬂuaﬂmiau6]
Ummmmmuumaa mimwumimmimmm sonsiuluusazanvfle

nsdifunsuleddewhduadoudusiununianisn (acting in a way similar to commercial agents)
vowusulygedwindy TUsng BGH “Telefunken” (1986) WUW/E BGH 2238 Galdnaniudain dnway
yosszuuwisuled wisuledazdaniusfuenunanunsulvees uayldldduiussialugsidusun
vpausulsmaiurvszmsla nanlén dadadevosmalunidlilfddeisguuuuresssuussiausulyd
usioesle.

*The Resale Price Act, 1976 sunisivuasIaIveUan usduseuliinisldsiaifiiugii
(Recommended Price) ¢ g Office of Fair Trading 9emsiaaeuiunsuled fidaszedauiiadeiia
fuasAeAuivemULANA1IN T A Tkus i oly.

27Ryan Pirkle, The Importance of Local Store Marketing to SMBs [Online], available URL:
http/Awww/linkedin.com/pulse/201407091632331-13718030-the-importance-of-local-store-marketing-to-smbs,
2017 (April, 25).

28m5'v‘|"1mimmmiumeﬁuﬁmw‘hiﬁumagmwu WU N1sdenvanefsgnAlagnse (Direct
Mail) n1s9aiustuduluiulafunimielutadlagimiavesiu (Day and Day-parts Promotions) N340
Iﬂﬂm%l’uﬁm%'uqﬂﬁmizﬁw (Loyalty Programs) mi%’mﬁaﬂsimﬁamnﬂﬁﬁukﬁw (School and
Fundraising Programs) “1a< 1Jusu Iﬂim@ Helen Bond, Building Brand Through Local Store
Marketing [Online], available URL: http:// www.franchising.con/articles/building brand through local
store_marketinghtml, 2017 (April, 25).
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Tussuuwnisuladazuisnisinisaainmdu 2 seau leud seiuily wassséu
meﬁuﬁzg LLWiui“li‘U@%ﬁ]%%JUa@‘U@UI‘LJWI?J‘VT’]ﬂ’]iﬁ]ﬁ"l@IUiuﬁUﬂb’ﬂ,U Faudunslawannimsu
YOILASDIMUENITAN ”meLuuiﬂmwuw’[,wsammiﬂ lngtamzunsula@unagsigazdnge
AIN13Ma1M (Marketing Fee) Tudnsfidnun’ Wwrlsulvgesunfusuluvesas i’Jllﬁll‘Vl‘U
A1lg1elunisinIsnannnieanwY Lﬁnuwﬂmmiulwaimwi LUUUINNOT R
aseaalun sy mslavanlulsinmeuns 13 wiodnuansfiadeidos domnlifinng
shuaunuRuuisulsiusarsoarliisuussanaannnefiasynisaanalusesud e

daumsnanaluaituiiviedonsnegnain Below-the-line marketing unsulad
wwsuiinveusldisuagaiiunises aunnsguvesusulydiug eliaenndosiy
é’ﬂwmw’%agﬂLmemﬁmmi%aQ’ﬁimﬁLﬂuqﬂﬁwaqmmﬁ?ﬂmmaww FourlsuluTay
Jugfisdnuazlnddatugndvesauninnitazinitunsulewes usulvddrulvgay
fmunliunsuleddoddddusuundwmnuiimmuniionislavanluwaiuilnglddostsy
L?uﬁiﬁLLWiuI%%a%EULLUUmiﬁﬂﬂﬁmmmwsmiﬂmmﬁuﬁmmLLWiulﬁn%Lwiaziw ;:JU‘%Imﬁ
flonasuinisinisnainazsidaamefuslaafiogluiiuilndidssfusuosulsulyd
Wity Lifinasludagunisyinsnannluninsiy nsdibsedoladsn uwisuledldnseyiuite
Uselovivasnulagwn 3adun1snsesiluiuy “wnues” (Individual Shadow) Weulafiu
nsdlgivingsRafenuesifenihnmanaavessueaduiu Insluszuuusulvdunsulves
seldusraumsalvesnusmuasns Al eeg ez auitelinnsvinsmanaluniud
Usvauaudnia lnglunsenussidmuiesseviaifuyueeawnsuled dilsuviug
sreaeluduiusdosidunisaudiusulusesinuauaidesdoluseseveunsuled

“HaulalusafnunaeasBoniadnlda auwe Saudeana, “fnn 4440/2552: nansgnusio
gafaunsulvdlulssinalnelugmugdsemeanndn AEC,” untading 67, 4 (Fuanpu 2554).

30ﬂn'ﬁﬁmuﬂﬁmwmmimmmﬁmmEJEULLUUS'fuﬁummmmzamﬁLLWiulﬂjszJai‘%ﬂmim L1
Avualianedulesiduiansenuieviusaelfiua1dns (Royalty) wseeratdusiuiuwiuey (Fixed
Fee) @sonalitrasinaus wu naidusieioundoutuadns wiseatedusulasuig wiesed
Fuagiumsuauasmsulysoslumsvhmanatn madendurmmanainiasshlldGuduunn way
dlUldinseatnlalussduning wu nsvmildlavaniieasdudonineuns wielnsied wieadly
Tnvansfiiaedos Faumsulsdudaysioaylianunsadnsuussananiiovilavanlusesuuilglagan.

311‘1J3®Q Rod Steven, Local Store Marketing for your Franchise, QSR of Café [Online],
available URL: http://ezinearticles.com/?Local-Store-Marketing-For-Your-Franchise,-QSR-Or-Café&
id=4436683, 2018 (April, 9).
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waztileUsylovivesunsuldlnouhieafisrfuadraningnu Aasisayulaa 1Wudu
Amsnaelueniuifsmuslussuusisuledsdionsieduneldves usulvwes ud
oaiumslavanUssanduiudinowisuladlunsdliesddutislfaSemmnenanisi
vosunsulseslasumuiionanniu uinndnvazuazveuwnvesnsiiunsiiduay
Jemangluiiufiveswisulsdsuiulslonlnensuazdaud wounsuledunnmiunsulvses
og9lsfid nsdiAnwiirauls Ifundfinnnuidnii 4440/2552 fimafnnianudiuii
Ansmanalusiuiideduneld wionatsslovifusulvseslisudailugussiund
auduinvesifiminminidanan

Fotaasdaegeludfivnnwndmd 44a0/2552 SifunmslidvSnamesunsled”
91nUTEN A (wilsulywes) Tuusemaansgowsniundaussm B (wilsuled) luuszinalng
L'?'iauiﬂué’agapLLWiﬂ%éisﬂﬁLLWsuh%é}’aaﬁwmimam‘luLsumﬁuuﬁmmﬁm’;uﬁuﬁLLWWIW@%
Sanuaalddndiuillifestrseldunsulyvesudunsuleddodddiiudvaudingia
nsamalugaiuiidenueadminnuussiudsliuislsdtsen SGuldtiyanauay
andyadnfnlasfieintudinisnaiadutuldfeseidiuveauisulvgesuazsunsulvds
i flihdenSunuuilsuloges wisuludFdulestera maduduininelifinaou
i UseiiiuunaAINdeveAMENTIUNTHANTUNENG SOl fjmmﬁy’aaaqshaqmiaisia
AaHN

FafnusunBnsitedeluduimmanaslusiufiaguin wisuledas
flgeliununsulvgeslnonsafinny wifidulsslovifiunsulavesldsulnounsulvses
lidesluguiunislavandudinelfiadomunsvousulvgefnuguiuuiagiiond
wsulvweswela Fsdelaindululaisussfiunuuniemanumnueves "Rulais sz’
luang 39 uissvanadunng nedldasdeldunsulvgeslssuyssloninie Suldis
Ussdu" uiiiudunismesunsuled venuileanniildnnasiuliludyaursulyd
thues BuldRaseiiuiiunsulveesldfumnunsulsdiguifvinidnvas durneuunu
Tunsldanslunsnddunadyardudumuiidniad AWWATANS niednseteBuniy
1A 40 (3) WisUszanaduninsuagmsunsuleddneRuaunsuled g nvasduduie

32 va  a ¥ s s . = M Yo
msliavslunsdiiifusuuinawesunsulyd (Master Franchise) Jadugunuuiildsuainy
a lﬂ' Va a 1 Ya a s l&l 1 Ya a
Henunnigatunistiansunsulydluamedsema nsliansursulyduuuiaziannislidvsuuuane
LiiE (Single Unit Franchise) wagn1stiansuuuiauuniiug (Area Development Franchise); ;:Jauia
eazBendeiaaiilundil Winguiudn aumesnudeans, Seudy.
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AvSetnsdumunng 40 (3) Tudwrisdloveswuidendndnuuniunisdisenmeansnis
THungusznauntsfildliuinislusinassmanagldinislduinsdulusverundngda
inasisnangrneiusulsdiseiuduinsiinthilidsiundyaduiisiusulvees
i fidunSeuanam 83/6 (2) wisUszanasugng setunmsUssdumumilsdoud g
a#dulddRyanauaznideudenisuszidunmdyanfinvendminauuseifiunas
A NS gNsINTRIANENTINNITRAITUGNSTAITITR UL Tivnweniles

A mfsnandwaly wisuleddmihidenidsnSRulddayanain a
fineuazhdsmyariuiiunsulywesinidenSmuyszinaiugnsnem 83/6 (2

fdsudiuin mavinsnanalusiiufivesusuly@laevdnnsddldnaiudn
19y fordunisdndunisusenianislavaniaiomuienisaiveussuladies e
Uszlovdvesnuies wazeinilazaamnevieduialdin waainnisnsgiivesnuazie
UsslewidenudenluadomngnisdveauisulyvesludsUszimainla Tumandudiu
vnBatiesadumafinididads mslavanuszrduiudisdemmneliineslaouwislues (u
Ussavasisuluwed) violnownsuladsedug deudolunausslonifanldudunsulad
Tudsemalnededuiy Sadudsiisnazaamneviemumunatsslodivuild wazds
fnfundnnisuaziuidavesnisihmasaaluaniiufivesssuuusuledfldunisseusu
fuoghaunivanedn Guemanaslusiuiilifedunelfuesunsuluses

Yoasunudfinnwiinifiiudiedunisussiiuvesninaudssiiuuas
Fifadevosnmenssunsiansangnssaiiy wandifuiennudilefinainndeuse
anugiviudeutuveshanssuveausulysefuasurlsulv@lussuugsiaunsulyd™

fdoudiuin lugshaddanTenuiagsausuleddy nislavanussanduius
Judadudu ﬂ'ﬂ‘gﬁi’]Sﬁﬁuﬁ/%%qu%@ﬁ’lﬁﬁuﬁUﬂ’]i’JNLLNU%@QQU?Sﬂ@UﬂﬁLﬁ@IﬁLﬁG]
UsyAnEnnuazUssloniluBegaingean dadu mnunsulsdvhgshafenuedlaglildidng
srvuusulydunsuladidesinismaiauarlavanussaduiusiaiomusnisiveny
RATTHIeTalY

aeldszuuunsulyd unsuledliansldiaiesvunonisiveaunsulyyos
Usgniladundeamngvasmuies moihnisnainiaiountsinisnainaieamanenisd

336 a a a
AANINYIHNN 4440/2552.
34 o a & o a a o a PPN
daulaunimsgikarnansenurasmininyjnatuillagaziden Wsaguiiuily auwie
Shudeang, [Soudy.
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yosunsuledies o muienisgsiavesnuiaslneust (ndividual Shadow) lavdedot
aeldnsiiuvesusulvweifiuszaunisaifiazimunldin unsuledasldeudszana
winla Tugranale wagdesimseataluguwuuladazmunvauivgsiavesunsuledly
Nuitduq wileeildludyaunsuled wsulygesaEAIUANTULULYBINITYINNITAATN
vownlsuladfnu uifidulufeflisuuuuviednumzvssmavinismanalnsunsulediy
nsEMUionIMEnYaivealAIeINENISA . waziAnUssansanuazustlevigsqaun
wisuled nsidunisiiniseatadenariluluauguuuuvesszuuunsuled wazidu
Ustlowilnnsstewnsuly@idusraunsafludesiiiosnt uiinluinefiandlegshavaun
sulvduszaunadiSadendmarnonelfvesunsulvvesuardedoidosouisuludiy udf
HufisananisdenioinazdunandusuaviitaiauisalssloviiiAnainnislevanlog
uisuledduiidunusila
nstaualiiuanssaalusfiuiivesuauduneldueusulagosa
aruiuesenainitusnglusmiivinuing 4440/2552 Srafustsiitusiuiudandnnlalsy
waghiiinguszasdifioiduselfvosunsulvvesusiazifulselovidonaiiun8sy us
Aideudiuin nduhlidmnemshnsmaeluesiuilussuuwisulsdingUassauay
dadeunmeauwisilydusmeeasnidnnshmaisluasiui vieenauiudeului
Aldareludruiifuegrsdudennansenudesuuuurasssuuunauled wasviedianena
nsgnudemITeIefLarnssyivlntessiaulsulvdvessemelvelasiuiaissuy
gsnaunsulvdidunagnsluBuasugialusedvunniaiidfyiinaigldsnseduaiy
3nAulnveuaTygRivvessemarmuzAniunniun Slaglid disdnuruaysssund

a

fifuesvoagshounsulvduiiisnmnndoutasneliAananssmlubsauld

fadu fidewdiuin anmsaialuasiuilussuugshausulvdldasiioinu
seldvosulsulywes uimsfesdaidudlddefiAatunnsUsznougsianaunives
wilsuled hueafenfualdanedug onf Adiauseay Aans1sallna 1 lusiu

Plusruvursulyd nsmugunshnmssaialuaniiuiiotadidumslidlunaiesluuy o1f
nsimualidowesyinnuisulywesieudiiiuns visudsliunsulvsesnuidledidunisiuudn
anglunandidivue vieeradmunguuuunInsgIuvesnsiinisaaialugiieufianis (Operation
Manual) yaunsuladdidunsaudiimualiugs uwsulsdansaduiunsidias uidsiesesysia
Nnuisulywesiawznsdinmssidunmsiisnaluanngileufoins.



66 7 7 atuii 2

5. unagy

wisulvdidunagninsgsianisiiaviudoutuvateiies uifidunagnsnldsuns
pausuihluiiisyAvsnmgeanlumvensainn nassiadUananssminedudiuie
Uinsdedoildegaunsvans firnudiiusseninusulywofuazunsuladfiviudou
fuviliAndnvazLazsULUUTLAvYsAmaNTTuS Tnslanznsidussdnsgsiaiinenyin
NnAuszrinausulssesuazunsulyd windulfiadesvnensiuasdidugsisluguuuy
LarunIgIUAgaty Aanssunilen lussvuunsulvdisenaviniedsslovivesesdns
usyludlaesau (Organization Shadow) Ly mssanilelunisudsdufiugusznaunisdy
(nterbrand - competition) ugivsAanssuAsjadiMinaustlemivesueddasut (ndividual Shadow)
Wy nMsvhmsaaelua i (Local store marketing) Wudiu aruduaunsonuidiled
ammLadeusioidmineuar TngUszasdvesmginssunisginaveausulvre fuazumsuled
agsilinsusuldndnngmaneraiaiedeunazonaduilymuarguassasenisifivinves
gsnawnsulvdludsenalne wu nsdlliddnisudstusenitwusuledvesunsulyges
Mooty desdoinlilangAnssufidriansudsdumundnngraneudstumensd vie
Aldanglunisvhmanaslusiufiazdedifoduneldueaunsuluves

Fatfu yiudanaa (Two Shadows Theory) Tfidsudaunmeitudnianduusslon
setinngrneuazgadultngmuneivghgliiAnaudladenginssumisgsfalussuy
wisulvdingingsuniey dudunsnssiniievsslovivesesdnsunsuludlaesu wie
Weusglomiveaunsuledionemeanudilaivaauiindnazinngansuiuldngane
lnog19gnAvdlaziiIEalaRnARBINUNANNITHATLWIAN AaRAULULIUTEINAIUS URveY
syuuusulvddsasdredaasulisruuursuledludssmalnoivln famduudaas
WwiggAmtviadieuiuunsulydvessinlsyna suazidulselovideirsvgiavesssing
Inesialy
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aune $audeana. “fnn 4440/2552: wansznusegstausulvdlulssmalnelugius
Useineaundn AEC.” unUading 67, 4 (Suineu 2554).
- “vangasaludmgunsulyd.” 19815510 une adulifaans 4, 1 (unsau-
inuieu 2558).

453AnTng. NaNNITHAZNYNUNWAINTEIIVTYYANITUYITUNIINITAT W.A.2522.
NMNLIUAS: STNRURININENSusTsUAERS, 2555
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This article deals with the issue of biopiracy from the perspective of
international law. It examines in detail the leading international instruments in this
field, the Biodiversity Convention and the Bonn Guidelines that were adopted by
the parties to the Convention to facilitate access to biological resources and to
ensure the fair sharing of benefits from its access. It is noted that even though
conservation of nature was one of the moving forces for international law in regard
to biodiversity, the international law is now determined mainly by intellectual
property considerations. The author attempts to examine the fundamental
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1. Introduction

Some scientists are accused in biopiracy1 when they, for example, find herbs
with medical properties, and sell the patents to drug companieswhilethe native
people, whose knowledge they use, get nothing. This paper examines the state of
international law in relation to biopiracy which is defined here as an unauthorized
access to national biological resources and the traditional knowledge of using it, by
a foreigner with the purpose of getting material profit. The main question to be
answered is whether or notbiopiracy is a legal offence according to international
law. If so, what are the moral grounds for its illegality? This basic question cannot be
satisfactory answered without looking at the issue of patentability of biological
resources or their other status as the object of intellectual property rights. Putting
the problem more generally: can the bio resources, and genetic resources in
particular, be an object of property for example, by the state, indigenous people,
communities or individuals? Does it mean, then, that it is illegal for the scientists to
go abroad and collect samples of biological resources and then reuse them in the
third countries? Should the pharmaceutical companies share their profits with
traditional communities who contributed their knowledge to the development of
medicines? These legal and moral questions are falling within the international
agreements on biodiversity which has become one of the major fields of
international law.

Biodiversity has been the object of international law for over the century. It
has been defined as “the variability among living organisms from all sources including,
inter alia, terrestrial, marine and other aquatic ecosystems and the ecological
complexes of which they are part; this includes diversity within species, between
species and of ecosystems.”2 Biological resources are defined as including genetic

resources, organisms or parts thereof, populations, or any other biotic component of

1BBC, Amazon moves to curb bio-pirates [Online], available URL: http://news.bbc.co.
uk/1/hi/world/americas/212560.stm, 2016 (March, 26).

“Convention on Biological Diversity 1992, article 2.
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ecosystems with actual or potential use or value for humanity. In this paper, biological
resources will be conceived mainly in terms of genetic resources unless otherwise
indicated.

International law aims at the conservation of biological diversity, the
sustainable use of its components and the fair and equitable sharing of the benefits
arising out of the utilization of genetic resources. The first significant convention was
signed in 1900 (London Convention for the preservation of Wild Animals, Birds and
Fish in Africa). Another agreement — Whaling Convention was signed in 1931. Among
many conventions related to biodiversity the most important is Convention on
Biological Diversity (CBD) signed in 1992.US signed but not ratified the convention.
Many other countries, such as UK, China, Russia, Thailand ratified the convention.
The CBDis a major source of international environmental law concerning biodiversity. In
order to examine the meaning of its provisions on access to biological resources,
one must understand the overall structure and purpose of this agreement. The
Convention imposes on the states a duty to cooperate in conserving and managing
biological resources. The nature of the duty is moral rather than legal, because the
Convention does not actually force any given state to participate. It simply calls the
states to cooperate “as far as possible and as appropriate.”4 At the same time the
states carry the responsibility to ensure that activities within their own jurisdiction or
control do not cause damage to the environment of other states. There are several
obligations, although not very specific, imposed on the states by the Convention.
A state must develop national strategies, plans or programmes for the conservation
and sustainable use of biological diversi’ty.6 A state must actively promote such use.
It must adopt measures to avoid or minimise adverse impacts on biological

diversi’ty.7 A state must protect and encourage customary use of biological resources

>Convention on Biological Diversity 1992, article 1.
4|bid,, article 5.

Ibid., articl
“Ibid., articl
7|bid,, article 14.

e 3.
eb
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in accordance with traditional cultural prac‘tices.8 It carries a duty to preserve and
maintain knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity. When speaking about conservation of biological resources, the
Convention deals with two types of conservation: in situ conservation and ex-situ
conservation.” The first deals with the conservation of genes, species and ecosystems in
the surroundings where they have developed their distinctive properties. The second
deals with the conservation outside the natural habitats in so-called gene banks and
zoological and botanical gardens.

The origins of international movement for biodiversity originally were not
connected to the property issues. It lay in ecological ethics which argued that other
forms of life have moral rights deserving legal protection. However, nowadays the
importance of biodiversity comes not only from the need to care for the nature, but
is also caused by economic interests. Since the development of genetic engineering
biodiversity becomes one of the conditions of getting economic profit from using
genetic materials in commercial production. There is an increasing concern that the

development of biotechnology carries negative side-effects on the environment.
2. Biodiversity and Intellectual Property

The issue of biodiversity links international environmental law with
international economic law, particularly with the regime of international protection
of intellectual property. Traditionally, intellectual property rights (IPRs) could not
cover plants and other living organisms. They were mainly applied to industrial
innovations. The reasons for that were that IPRs (patents in particularly) were
reserved for innovations exclusively, and not for discoveries. There were also ethical
reasons. The USA was the first country which allowed patenting living organisms

created by genetic engineering. Europe had a more cautious approach, but it has

*Convention on Biological Diversity 1992, articles 8 and 10.
glbid., articles 8 and 9.
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recently allowed patentability of living organisms. Most of the developing nations
resist this tendency. The reason is that they possess resources. Most of biological
resources of the world are found in the developing countries like Thailand. The
developed countries, however, have capital, knowledge and technology to use
those resources. Thus international environmental and economic laws reflect this
conflict between the developed and developing countries. This conflict finds its
expression in the rules of accessibility and ownership of biological resources. Law
needs to find a balance between those who own knowledge and those who own
resources.

Patent law normally covers inventions not discoveries. The UK Patents Act
1977 excludes discoveries from being pa’centabte.10 The US law, however, may cover
discoveries too, providing that they can be utilized.” Anyway, one problem with
the biological resources is that sometimes it is difficult to draw a line between
discovery and invention. For example, in the case of bio-pirates in Brazil, the
traditional knowledge in using medical properties of plants can be seen both as a
discovery and innovation. The fundamental problem with the rights of the traditional
communities in respect of their knowledge and the use of biological resources is
that it cannot be patented according to the Western law. The US law on patents
says:

“Whoever invents or discovers any new and useful process, machine,
manufacture, or composition of matter, or any new and useful improvement
thereof, may obtain a patent there for.”'* Then it states among other conditions
that

A person shall be entitled to a patent unless -

(a) the invention was known or used by others...

(f) he did not himself invent the subject matter sought to be patented.13

10UK Patent Act 1977, section 1.
Hus Code, title 35, section 100.
12Ibid., section 101.

“Ibid.
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Thus, the patent law is deeply individualistic. It acknowledges the rights of an
individual, but it cannot grasp the possibility for a community to be an owner of a
patent. At the same time, the pharmaceutical companies can patent that knowledge
through minor additions to it. The success of the revocation of the patent on Neem
tree oil is an exception rather than a rule.

In 1995, the European Patent Office granted a patent to the US Department
of Agriculture and multinational agriculture company W R Grace." It covered a
method of using the Neem tree oil for fungicidal purposes. The Neem tree has been
used for centuries as a medicine, insecticide and contraceptive. Many plants have
already been patented - mainly in the US. Around 70 patents have been taken out
on products from the Neem tree alone. Genes from nutmeg and camphor have also
been patented with the aim of producing their oils artificially - a move which would
hit producers in developing countries. Subsequently, the granting of the patent was
challenged by Green party politicians in the European Parliament and other pressure
groups. They oppose big business owning the rights to living organisms because they
say the livelihoods of poor farmers in developing countries will be undermined. At a
later hearing, the manager of an Indian agriculture company proved that he had
been using an extract of Neem tree oil for the same purpose as described in the
patent several years before it was filed. For this reason the EPO said the method
couldn’t be patented. The European Patent Office eventually revoked a patent
granted some years ago on an anti-fungal product, which uses seeds from the Neem
tree grown widely in India.””

It is estimated that plants and animals from tropical countries are worth

more than 20bn pounds a year to major pharmaceutical companies and until now,

1QBBC, Neem tree patent revoked [Online], available URL: http://news.bbc.co.uk/2/hi/
science/nature/745028.stm, 2016 (March, 28)and Henry K. Moyer, “Patenting Neem and Hoodia:
Conflicting decisions issued by the opposition board of the European Patent Office,” Biotechnology Law
Report 27, 1 (2008): 1-10.

“Silke von Lewinski, “Indigenous heritage and intellectual property: genetic resources,

traditional knowledge and folklore,” Kluwer Law International (2008): 75.
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very little of that money has gone back to the developing world.”® Pharmaceutical
companies are the ones who benefit from the traditional knowledge, not the
traditional community which have discovered, utilized and preserved that
knowledge. The fundamental legal and moral issue is that if businesses have the
right to protect their inventions, why the traditional communities should be
deprived of it? This issue becomes particularly sensitive in relation to biological
resources which are vital for the whole humankind and the rest of the environment.
Is this an area where the patents should not be granted at all? The reason for
denying patents is that it is in the interest of public to preserve the knowledge of
biological resources in the public domain, and because granting patent protection to
the businesses only and not to the real inventors would be immoral. The patent
law contains normally the provisions which allow the regulators to exclude certain
areas from being patented. According to English law “a patent shall not be granted
for an invention the commercial exploitation of which would be contrary to public
policy or moratity.”17 It is an interesting fact that the US patent legislation does not
express the same idea.

It is true that protection of traditional knowledge does not need necessarily
to acquire a form of patents. The moral and economic justification of patents is to
encourage and protect the inventors. In the case of biodiversity, however, the
interest is to preserve and protect the variety of plants and species through their
selection and cultivation. Therefore, it seems logical to grant certain rights to the
farmers so that they can benefit from, and also try to preserve biodiversity. There
are already special rights of the breeders which are different from patents. The rights
of the breeders are not as stringent as those of innovators, which allow other
people to use the result of breeder’s achievement for further development without

restriction. At the same time, the economic rights of the breeders are protected.

**Shahid Alikhan and Raghunath Mashelkar, “Intellectual property and competitive strategies in
the 21st century,” Kluwer Law International (2004): 80.
UK Patent Act 1977, section 1 (3).
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There is an international legal regulation of plant breeder’s rights, but not animal
breeder’s rights by the International Convention for the Protection of New Varieties
of Plants (UPQV Convention) 1961. It was revised many times. All major countries of
the world are parties to the Convention. Thailand is not a party to this Convention.
The purpose of the UPOV Convention is to ensure that the states acknowledge the
minimum scope of the plant breeder's right. The Convention requires that the
breeder’s prior authorization is necessary for the production of the protected plant
variety when it is done for purposes of commercial marketing. The TRIPs agreement
requires member states to provide protection for plant varieties either by patent or
by an effective sui generis (stand alone) system, or a combination of the two.

In other words, patent is not the only form of protecting the rights of the
breeders of new animal and plant varieties. The businesses, however, always try to
get patents because they give them more benefits by preventing any other people
even from non-commercial use of everything related to the patented invention. *
The main problem is that neither patent nor sui generis rights of breeders can help
farmers who use traditional knowledge. The main obstacle in granting protection to
traditional knowledge is the difficulty of identifying the subject or the bearer of the
right to the protection. Traditional knowledge can be seen as possessed by the
community as a whole and as by a group of individuals within that community.

Let us suppose that there is a specific law which requires the pharmaceutical
companies to give a share of their profits to the community where the source of
information on the medical properties of certain plants is originated. Who exactly
shall receive that benefit? The person who provided the information or the whole
village? If it is the first, then the law may appear unfair, since that person may have
got the knowledge from his neighbour. If it is the local community, then the whole
complex of distribution problems arises. The first problem is to identify the

community itself. The knowledge of a particular medical property of a plant can be

18Cornell Law School, 35 U.S. Code § 271 - Infringement of patent [Online], available
URL: https://www.law.cornell.edu/uscode/text/35/271, 2016 (March, 19).
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shared by many villages. There would be also a problem with the enforcement of
such law.

Another solution would be to declare all the knowledge of biological
resources to be common property of the humankind, denying all patents and other
forms of intellectual protection in this area. There is a trend to support such a
solution. This knowledge and the ownership of the resources are different matters.
The issue of ownership requires a separate consideration. As for intellectual
property rights it appears that granting patents to the Western pharmaceutical
companies on products derived from traditional knowledge is deeply unfair, as long
as, first, it does not channel fairly and equitably the benefits to the bearers of
traditional knowledge, and second, it bars medical products produced by traditional
communities from being exported to the countries where the companies secured

the patents on similar products.
3. Ownership of Genetic Resources

Since international law nowadays remains mainly a product of what the
states have agreed on, the problem of property in relation to biological resources is
being solved in favour of the states. The Convention on Biological Diversity affirms
that the states have sovereign rights over their biological resources.  In other words,
the states determine the ownership status of biological resources within their
jurisdiction. When speaking about the ownership of the resources, the Convention
does not clearly cover the issue of ownership. According to Article 3 the states have
the sovereign right to exploit their own resources pursuant to their own environmental
policies. Exploiting, however, is not necessarily owning. There is the Indigenous and
Tribal Peoples Convention which guarantees to the indigenous people like those in

Brazil the right to participate in the use, management and conservation of these

19See the Preamble of the Convention.
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resources.20 However, many countries like the USA, Russia, Thailand, and China
which have significant indigenous minorities have not ratified this convention. Brazil
has ratified it recently. Nevertheless, the right is expressed in very general forms,
and it is not clear whether the indigenous people can claim any rights under that
convention in the case of biopiracy.

Thus, leaving the issue of ownership of biological resources to the good will

of sovereign states does not seem to help indigenous people very much. Should it
be there a comprehensive doctrine of ownership of biological resources in
international law which does not rely on the discretion and policy of individual
states? Since biological resources cover the whole variety of living organisms and
their parts it is very unlikely that the unified international rules of their ownership
can be offered. It is possible, however, to set up such rules in relation to specific
types of biological resources, like genetic resources. In fact, one way to solve the
problem of biopiracy is to declare all genetic resources to be common ownership.
In international law, common ownership or common management of a given
resource is referred to as “common heritage of humankind”. It is applied to Antarctica
and deep seabed resources. It implies not only that all states have equal access to
the resources, but also that all states should benefit from the exploitation of a
given “common resource” whether they actually participate in exploitation or not.
Common heritage is different from the concept of open access which is characterized by
the absence of property rights. In this respect, a question whether certain biological
resources and the knowledge of their use, must be considered as a common
heritage, involves important implications for international environmental law.

Declaring genetic resources to be common ownership would reinforce moral
richt and legal basis for indigenous people, and not only for them, to participate in
sharing benefits derived from the exploitation of biological resources and the

traditional knowledge about them. It would also direct both the developed

“Intemational Labour Organization, C169 - Indigenous and Tribal Peoples Convention, 1989
(No. 169) [Online], available URL: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:
12100:0:NO::P12100_ILO_CODE:C169, 2016 (August, 16).
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countries and the developing countries towards cooperation rather than competition.
There are, however, several arguments against this move. The first is that the
developing countries would lose their control over their biological resources. Secondly,
the developed countries will lose the incentive to develop their technology since it
will become a part of the public domain as long as biotechnology cannot be
separated from a biological resource. These arguments are correct. There are,
however, significant benefits in forsaking the idea of national or individual ownership
of genetic resources. The developing and the developed countries will be relieved
from much of the burden of governmental regulation and control of those resources.
There will be no need to employ the army of lawyers and officers to enforce
genetic property rights around the world. It will provide also with the basis to limit
the exploitation of the resources by private companies. Whatever they do with a
genetic resource, will remain in common ownership.

Legally assigning the ownership rights to the economically poor countries
with the rich biodiversity and intellectual property rights to the countries with
developed technology creates an atmosphere of conflict. This conflict results in that
bio resources are pirated as well as the objects of intellectual property rights.
Declaring biological resources and biotechnology as common heritage of humankind
would provide a strong bond of cooperation between the states, rather than
competition. It would also solve the third complex of problems related to the
access to the biological materials, along with two other issues: first, intellectual
property on the results of scientific research in the area of biological resources, and
second, the ownership itself of genetic resources. The regulation of the access to
biological resources is one of the growing areas of national legislation.

The disadvantages of such regulation have been briefly discussed above.
On the one hand, it is unlikely that such regulation will prevent proliferation of
biopiracy. On the other hand, it can hinder the development of research in many
areas of biological science. An open access to biological resources could be an

option. The IU or International Undertaking on Plant Genetic Resources was agreed
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on in 1983.” Article 1 of the Undertaking stated that “This Undertaking is based on
the universally accepted principle that plant genetic resources are a heritage of
mankind and consequently should be available without restriction.” This principle
has been rejected by the Biodiversity Convention in 1992 which replaced it with the
principle of the sovereign right of the states to exploit their own resources.”” The
rejection of the principle of common heritage of genetic resources has been reaffirmed in
another important agreement: the Treaty on Plant Genetic Resources for Food and
Agr/culz‘ure.23 Thailand signed but not ratified it yet. The US, UK and Germany ratified
it. China and Russia are not parties to the Convention.” The Treaty came into force
in 2004.

4. Access to a Genetic Resource

The Convention on Biological Diversity provides a general legal framework of
access to biological resources. Article 15 acknowledges again the sovereign right of
the states to determine access to genetic resources. At the same time, the states
must not impose restrictions on sound uses by other states. Access is provided on
“mutually agreed terms” and is subject to the “prior informed consent” of the
country of origin. The procedure of obtaining such consent has been developed in

detail in Bonn Guidelines (2002) adopted at a meeting of the UN Convention on

“Food and Agriculture Organization, International Undertaking on Plant Genetic
Resources [Online], available URL: http://www.fao.org/wiews-archive/docs/ Resolution 8 83.pdf,
2017 (September, 21).

“Convention on Biodiversity 1992, article 3.

®Food and Agriculture Organization, International Treaty on Plant Genetic Resources for
Food and Agriculture [Online], available URL: http./Awww.fao.org/3/a-i0510e.pdf, 2017 (September, 25).

*Food and Agriculture Organization, International Treaty on Plant Genetic Resources
for Food and Agriculture: Countries Membership [Online], available URL: http://www.fao.org/
plant-treaty/countries/membership/en/, 2017 (September, 25).
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Biological Diversity by more than 150 countries,ZSand later in Nagoya Protocol (2010)
sigcned by 92 countries.”®

Bonn Guidelines and Nagoya Protocol aim at helping developing countries
share the benefits of the discoveries made with their biological resources.
Companies would only be given access if they agreed to give a share of the profits
or royalties from the products back to the countries in which they are operating.
They cover access to genetic resources only. Nagoya Protocol (2010) goes beyond
the Convention on Biological Diversity and the Bonn Guidelines by giving the right to
the states to determine not only access to the genetic resources (Article 6 of the
Protocol) but also access to traditional knowledge associated with genetic resources
(Article 7). Companies would only be given access if they agreed to give a share of
the profits or royalties from the products back to the countries in which they are
operating. These guidelines are voluntary. That means that the states do not have
any obligation to implement them. Indeed, everything depends on the good will of
state authorities.

Bonn Guidelines and Nagoya Protocol attempt to bring some clarity in the
issue of access and sharing profits so that all interested parties, which are called
stakeholders in the document, including indigenous communities, can effectively
participate in the sustainable use of biological resources. The guidelines and the
Protocol are explicitly limited to genetic resources only. They try to make the
process of access and sharing to the resources as clear, objective and transparent as
possible. To a certain degree, the agreements succeeded in it. However, their
successful application depends very much on the good will of the stakeholders. This
is not only because the agreements themselves appear largely in a recommendation

form, but also because the nature of obligations contained in the guidelines and the

#Convention on Biological Diversity, Bonn Guidelines on Access to Genetic Resources and Fair
and Equitable Sharing of the Benefits Arising out of their Utilization [Online], available URL:
https://www.cbd.int/doc/publications/cbd-bonn-gdls-en.pdf, 2017 (October, 23).

*United Nations Treaty Collection, Chapter xxvii Environment [Online], available URL: https.//
treaties.un.org/pages/ViewDetalils.aspx?src=TREATY&mtdsg no=XXVI-8-b&chapter=27&lang=en, 2016 (May, 15).
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Protocolis too broad. For example, it is said, “all stakeholders [should] take into
consideration the environmental consequences of the access activities”. It is clear
that without conscientious attempt of the stakeholders to do that, there are very
limited external mechanisms to enforce this provision.

The guidelines and the protocol call on the states to designate one national
focal point for access and benefit-sharing and make such information available
through the clearing-house mechanism.”” This focal point has to be used by the
companies to find relevant indigenous communities. The agreements speak of the
duty of the states of origin of biological resources to ensure that the conmercialization and
any other use of genetic resources should not prevent their traditional use. The
problem is whether the pharmaceutical endeavor to present traditional medicines in
the form of pills threatens their traditional use or not. The pharmaceutical companies, on
the other hand, could argue that it would facilitate the use of medicines previously
known to the limited circle of traditional communities.

It seems a positive step to require that the states where the genetic
resources are used (the developed countries) should enforce compliance with the
prior informed consent of the state where the resource is situated (the developing
coun’cries).28 There should be mechanisms to provide information to potential users
on their obligations regarding access to genetic resources; measures to encourage
the disclosure of the country of origin of the genetic resources and of the origin of
traditional knowledge, in applications for intellectual property rights; measures
aimed at preventing the use of genetic resources obtained without the prior
informed consent of the state providing such resources; mechanism to address
alleged infringements of access and benefit-sharing agreements; and measures
discouraging unfair trade practices. All those measures are required from the states
according to the guidelines. However, there is at least one negative impact of enforcing all

those measures. The scientific institutions and businesses will fall under increasing

27Nagoya Protocol 2010, article 13.
28Ibid., article 6.
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control by the state which has to apply all those measures with the consequent
burden on all the society.

There are many provisions in the guidelines and the protocol aimed at
securing the interests of indigenous communities. For example, the state allowing
access should inform those communities, and more than that to enhance their
capacity to represent their interests fully in negotiations with those who seek to use
their traditional knowledge. Among other things, the agreements state that those
persons who seek access must respect customs, traditions, values and customary
practices of indigenous and local communities.”” They must respond to requests for
information from those communities. The users of the resources are limited in their
use according to the negotiated terms and conditions. If there is a need to use the
obtained resources for other purposes, the users must get new prior informed
consent. The users must maintain all relevant data regarding the genetic resource.
They should as much as possible endeavour to carry out their use of the genetic
resources in, and with the participation of, the providing country. All these
provisions can be hardly enforced unless there is good will of all parties to adhere
to these principles.

Thus, we can observe two general tendencies concerning the access to the
biological resources. The first is that the state acquires more and more functions in
controlling the access and the use to the resources. That implies the growth of
governmental regulations and the bureaucratic machinery. The second tendency is
the increasing reliance on the good will or conscience of the stakeholders to
comply with access regulations. Looking from the developing countries perspective,
both tendencies promise increasing inefficiency and corruption. There is little hope
for traditional communities too, despite the promises contained in the Bonn Guidelines
and Nagoya Protocol. It is stated that the providers, like traditional communities,
should only supply genetic resources or traditional knowledge when they are
entitled to do so. That virtually means an increasing control of the government over

traditional communities. In a sense, their knowledge becomes the property of the

29Nagoya Protocol 2010, article 12.



86 U 7 atud 2

state, which has the final word to agree or not to agree with the way the traditional
communities handle their knowledge. It appears that the guarantees given to the
traditional communities turn to be the means of the increasing control by the sovernments

the way of living in those communities.

5. Sharing of Benefits

The general principle is that the donor countries of microorganisms, plants or
animals used commercially have the right to obtain a fair share of the benefits
derived from the use. These benefits can be expressed in the terms of money or in
terms of sharing of research and development results. The need for the transfer of
technology if it is necessary for the conservation and sustainable use of biological
diversity is recognised in general terms. There is an expert body set up by the Convention
on Biodiversity which is responsible for facilitating transfer of such technology and
providing further advice.

Article 15 (7) of the Convention obliges the states to take legislative,
administrative or policy measures “with the aim of sharing in a fair and equitable
way the results of research and development and the benefits arising from the
commercial and other utilization of genetic resources with the Contracting Party
providing such resources. Such sharing shall be upon mutually agreed terms.” Bonn
Guidelines and Nagoya Protocol attempt to clarify this particular issue. Even though
the documents speak much more about access to the resources rather than sharing
benefits, they have offered basic requirements for mutually agreed forms of sharing.
The ethics of the terms is businesslike. They try to strike a balance between
interests of different stakeholders, and this balance is primarily seen in economic
terms. The main concern is to give benefits to the developing countries as longas
they allow companies from the developed countries to access their biological
resources. It has been claimed that this will give a financial incentive to protect the
environment. The benefits, however, will likely remain with the governments rather

than g¢o to the communities. The size of the benefits is not determined and is
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conditioned by allowing access to the resources. The agreements encourage
creating complicated legal procedures and mechanisms for allowing access and
sharing benefits. In the end, it seems that it will be the lawyers whose expertise will
be needed, who will benefit the most from the implementation of those guidelines.
Article 19 (2) of the Convention on Biodiversity, which covers handling of biotechnology and
distribution of its benefits, says that “Each Contracting Party shall take all practicable
measures to promote and advance priority access on a fair and equitable basis by
Contracting Parties, especially developing countries, to the results and benefits
arising from biotechnologies based upon genetic resources provided by those
Contracting Parties. Such access shall be on mutually agreed terms.” The Convention
did not say much more about the mechanism of sharing the benefits. Nagoya
Protocol offers some mechanism but much depends on the circumstances of a
particular case. To draw any specific rules applicable to all areas of the use of
biological or even only genetic resources would not be practicable considering the
variety of possible transactions. The agreements acknowledge that the requirements
of fairness and equity will vary in the light of circumstances. It is wise to leave much
to be determined in the light of the circumstances.

The international agreements reiterate the idea that there must be fairness
and equity in sharing benefits. The legitimate question is who decides what is fair
and equitable? It is clear that it is not the parties to the agreement. If it were the
parties then it would be enough to say or simply imply that the access to the
benefits and the way of their sharing is determined by the agreement of the
contracting parties. On the contrary, the Convention affirms twice that the states are
bound by the principles of equity and fairness. The terms which the states have to
agree on, however, are not absolutely free from any restraints. It is clear that there
is @ need to develop a more precise concept of fairness and equity in international
laW.SOIn this respect, the Convention, the Guidelines and the Protocol failed to

provide such a concept. It is possible to say that what the parties need is simply to

*Thomas M. Franck, Fairness in international law and institutions (New York: Oxford
University Press, 1995), p. 406.
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apply their conscience and their perceptions on what is right and wrong. However,
in the area of the use of biological resources we find more than a mere contact
between the scientists, businesses and the state officials. There are also indigenous
cultures involved, and different countries, all of which may have different perceptions on
what is right and what is wrong.

Even though the specific requirements of equity and fairness for each
particular case cannot be substantially determined in advance, there is a need for
the principles which will assist the parties to find a common ground. The existing
international agreements have failed to provide clear principles on the fair and
equitable access and use of biological resources by a foreign scientist, except affirming
the principle of commercial greed: the Nagoya Protocol, whose task was to
elaborate the principles of the Convention, hasspelled out so far only one principle
— commercial profit and its sharing. Allowing free humanitarian and any non-commercial
access and use of biological resources and their traditional knowledge is left to the
will of the states. This is not enough to protect the environment and to meet moral

obligations of different stakeholders.

6. Thai moral perspective

One of the most important contributions of Bonn Guide lines to the Convention
on Biodiversity is the suggestion that the use of resources must be regulated in such
a way so that ethical concerns of the particular parties and stakeholders are taken
into account, and particularly the concerns of indigenous and local communities. In
this aspect, the Nagoya Protocol offers very little. Nagoya Protocol tends to limit its
scope to setting up the governmental control over the use and sharing of genetic
resources and its knowledge particularly by the traditional communities to those
who want to utilize them. One of the main reasons is that the major drive for
international law in the field of biodiversity is securing intellectual property rights
and resource ownership rights dominated by the ethics of individualism. This

individualism is not limited to the individualism of physical persons, like scientists or
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innovators who want to secure and profit from their discoveries and innovations.
This individualism is rather a corporate thing, and it is identified with the interests of
particular classes and groups of people who are very well organized and represented in
the area of international politics. These groups are big businesses and state bureaucracies.
The traditional and indigenous communities have little real power to negotiate international
instruments.

In contrast to the spirit of international agreements, the ethics of traditional
communities is not individualistic. In this aspect, Thai traditional ethics is collectivistic
rather than individualistic.” Many Thai folktales emphasize the importance of sharing of
natural resources, mutual help, unselfishness, and self-sacrifice in mutual relationships.
They teach to care for the poor and needy, to prefer each other’s needs.

One Thai folk story is particularly instructive. It is called WHO IS A SINNER?”
lts content is the following. There was a headman of the village, a very righteous
person. He never sinned and always made merit. He cared very much for the
villagers (the story uses, instead of the word “villagers”, a formal word: raatsadon —
“citizens” which is uncommon for folktales, but which draws an association with
high politics). He decided to build a temple with the help of the villagers, who were
very willing to help. When the construction of the temple was finished an abbot
was appointed, and the headman himself became a benefactor of the temple. The
abbot asked for cow’s skin to cover the temple’s drum. The headman went to look
for some skin but could not find any. Eventually, one cow was willing to give her
own skin. The headman cut some skin off from the back of the cow, causing her
immense suffering. The suffering continued even after the work was done since the
wound had not healed. It produced a rotten smell which attracted vultures. At the
same time the wife of a hunter, due to her morning sickness, wanted some unusual
curry made of vultures. The hunter found a vulture sitting on the tree under which
the cow found a place of rest in her suffering. The hunter shot at the vulture, but

missed the target. The bird flew from the tree breaking a huge branch, which fell

* Alexander Shytov, Thai Folktales and Law (Chiang Mai: Acts, 2004).
“Ibid., p. 179.
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down on the cow and killed her. The teller leaves the listeners with a question who
is responsible for the death of the cow: the abbot, the headman, the wife of the
hunter, or the hunter himself?

These stories provide an image of Nature, which sacrificed itself to the
ambitions of human race, who are like vultures seek her to devour. Indeed, big
businesses, state officials and lawyers — all look, from the point of view of Thai folk
wisdom, like the army of flies teemed around a dying poor creature. They lack love,
compassion and mercy. The only thing they want is to get their share at their feast.
But this feast is the death of Nature. This as well as many other traditional Thai
stories teach that the use of natural resources must not harm others. In contrast,
the present biodiversity rules encourage competition and selfishness. Access to
biological resources is conditioned by carefully devised contractual terms, while
Thai folktales point at generosity, giving, kindness, mercy and compassion. A Thai
folk approach to the use of biological resources is to allow a free access to
everyone according to one’s need, and at the same time there is an expectation of
reciprocity. A company which develops drugs by using traditional knowledge would
be expected to offer those drugs not for the sake of commercial profits, but out of

kindness and compassion to those who need those medicines.
7. Conclusion

One can conclude that international rules on biodiversity will have significant
difficulties when being applied in traditional societies with strong collectivistic ethics.
Further, international law on biodiversity, if applied by national states, will lead to a
significant growth of domestic regulation. According to international rules, any
foreign scientist or business, who wants access biological resource, must seek a prior
informed consent from the state where those resources are situated.” It is the

states which will determine the terms of the access, not international law. It reflects

*Convention on Biodiversity, article 15 (5).



M58155°UA WA avudReans 91

an ever increasing governmental regulation of the life of traditional communities.
There is a danger that falling under that regulation, the traditional communities will
soon cease to be ‘traditional’. International environmental law can offer very little
to those farmers and traditional communities which own knowledge of the use of
biological resources. The existing international law and practice favour either big
companies through legal mechanism of patents or the state bureaucracies through
giving them sovereign rights in using biological resources and regulating access to
them. The existing international environmental law has failed both to limit the
patent protection for the companies which exploit traditional knowledge and
biological resources, and to limit the arbitrariness of state regulation of the access to
biological resources of a particular country which is so vital for the whole

humankind.
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Abstract

Thailand has enacted the Notification on Compulsory Licencing of 7 drugs
from B.E.2549 and still tendered to enact with others vital drugs which registered
and belonged to such patent owners due to the high cost of the drugs for saving
nations. However, the issuance of Compulsory Licencing on drugs has many criticism
that Thailand did not followed the condition of the Agreement on Trade-related
Aspects of Intellectual Property Rights (TRIPs Agreement) and impact to the
economics of Thailand, i.e., not receiving GSP privileges on some export products
from United States of America (USA). Moreover, United States Trade Representative
(USTR) also set Thailand to the priority watch list(Watch List “Special 301” Report)
for the infringement of intellectual property which will make negative effect to the
inventor of new drugs to not register the patent of drugs in Thailand and Thailand
will not receive any Technology Transfer from any patent holder.

The propose of this research is to study the problems of using Compulsory
Licencing of drugs which provided in Paris Convention, TRIPs and others related
agreement that the agreed party can use such flexibility under the WTO rules and
regulations by using the theory of The Evolutionary Interpretation of Treaties to
make clear the use of Compulsory licencing under related international laws and

avoid argument from the others country

ARy u1nsn1susAulans, 8nSuns, nann1sinuausAyYILUUETIANINTS

Keywords: compulsory licencing, patent, the evolutionary interpretation of treaties.
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commercial use, where the government or contractor, without making a patent search, knows or
has demonstrable grounds to know that a valid patent is or will be used by or for the

government, the right holder shall be informed promptly.
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Property [Online], available URL: http://www.lex-ip.com/Paris.pdf, 2558 (Wqun1Ay, 20).
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wmsnsUsduleans lagnamualilude 5 vetey TyaniieldlusarUssmalduinsnns
Tefumusnaela’”

seuuUszmaldnnasdadeesdnisnisdlan (World Trade Organization
FumuravesrIAnaLnAg (General Agreement on Tariffs and Trade) guilugns

)13

vhauanas TRIPS ilaidunisilestulalliiAansasuuiasdud waglinenseuiiugiu
suawé’ﬂmsé’ulﬁmﬁ’uﬁw%ﬁmmﬁﬂizﬁwﬁlﬂuumﬁmﬂﬁuNﬁausuaqmmmﬂmﬁ’aﬂén15

N3R5 sANANATEULALAYY (Tokyo Round) Tudl A.A.1973-1979 Useina
WaILaIUNUszAlAANNe BEUednvinUssinalmenisaanudua1Uasunias
(Anti-Counterfeiting Code) 3w 1ilesainnsUasuudatuazasnidouuuuaudlundndau
melganeliiiansinideunasilugUassasanisdnie’ uinnuneieiusenaidbivssay
GRREEAIED

Uszimaiauudidananaudssiiunisfuasemsndaunslaandignisasan
lusaUN15LA39INTAMYAIATEURINTE (Uruguay  Round) nguuseimaiauiuaiiilag
anfgoiin wauelinrumnasdidemaseunquunnsgiunisdunsomindaumatiyymn
Uszian msﬁmizLﬁum%’wéﬁumqﬂ@mﬁL%”]f;jl,mmﬁﬁ?u fauaddyanainnsinindau
mq{]z:uwmﬂlé’ﬂmamLﬁu{]a%’aﬁﬂﬁmwmqmegﬁwawizLwﬂﬁﬁwumﬁa \eosanidu
ssAUsznavd R iivilissmamaniuiianuldiivisuniUseneafisdaiaunniedes
W 1y lugaamnssuen ausd nmeund aeuiamed 1udu’® lunisudsiulunan
nsAnlan wagnguusemamasinunilagduine usi@a 88UA 015lauAuT wazglnaaile
FaansulsuenUssiulidnaussnininisgenedud UsuiunstevsdufUasuuas
funsduasesdnsluninddumatigen msznguussmamanifadunsiunsesdnsly
ningaumetlynmeimanaiiin mstisvuunsfuasemingaunadyaiidiunnagyil

v
[

uﬁ’ﬂiﬂqwai AITNAY, UUIANUAALAZUNILATIZA, AuiASadi 2 (NJanNuUAT: drnfium-
URsIIY, 2544), N 222-223.

Prodstwile 1 unsieu A.A.1995.

“Anduile 30 nata a..1947 TdFunsasuiulag 23 Usse w ngaadin,

Pimusdud dinduns, anunnasn3ud (TRIPs Agreement) [Online], available URL: file:///
C:./Users/Administrator/Downloads/B5.pdf, 2016 (Aueeu, 24).

16 & I3 4 ' ' a La a {
ININE W ATINIU, ng‘mmEJiSWJ’N‘lJiSWIﬂ'J’Iﬁ'JEJmJaVIS ang ﬂiLLﬁzLﬂ%aQWﬂJqﬂﬂqiﬁq,
A ¢ o4 °© ¥ a caa o
AUAASIN 6 (NFEMNamUAT: drinfundRsssy, 2559), nih 25.
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UIEntumaiignuanniauiniiuly wazdenansenuaiuausenguUse¥InTeInau
TnglamzUszifiugninuilsn wazn1ssanisisevgsniowiaiaudiuluinisesaussiiu
nsAasaulng

ol gevnenduuszmanaaes nannfe Usemedivauiudiuazdsene
S amuneensuruanangednslunsnddundlyanfitentumsd wie eusnaisud
(Agreement on Trade-related Aspects of Intellectual Property Rights: TRIPS) " gausy
auanasil esnnguussmardstaunldsuusslevianmadndinaindudussan
\weturtneuazAmemnntu meldanunnaridisdmeunziiesivia (Agreement on
Textile and Clothing: ATO)"” n1stasafananneliAnaumnamivdluiian Taesgana
JzfoteanIaknlungruekasseiioutetanusee) aenaaasiuanuanamsud og1als
fnu anunnamIvddaliiidedaveulunsdonlduinsnisfidniu (TRIPS Flexibility)”®
\lenisAuasesatstsagunarinvuing duaiuuselovdarsisurlunindieg il
ANUAIAYABNITHAINIAULATEERY denunazimalulad Jasdunsldansluninddunig
Hoyalaedveuvesiinssdns Yosrumsltuumeufoatedrdnniselaglifivauaniodu
waLdevnesonisdneneamaluladseninuszma’ audsldfvuandnnsufoAidsaay
3" (National Treatment) uag ¥dnmsUFURIBemAlsunnLoATEiBs” (Most Favored
Nation Treatment) luaunnaduiu

Tedaneuiieaiuansininielinnunnamivduenvienndesniiuliides
UFtRmmAuAnamIUd (TRIPs Flexibility) Lilesseszaznaiuasusiiu wisldlagdimiz
fail”

(n) wmsnisUsduldansnsenisldanslaesy (Compulsory  Licenses and
Government Use) (49 31 wisnuanawn3Ud) Ae n1sldanidnslaglisaslasusugin

"Antudle 1 unsieu a.A.1996.

Piamssd dnduns, Seadu.

“deeniunsligminddumsdayglagbifoindunsesdiadmindaumsygvesmssdvs.

Ptaussas fnduns, Seady.

“ITRIPS, article 3.

“TRIPS, article 4.

23WIPO, Patent Related Flexibilities in the Multilateral Legal Framework and their
Legislative Implementation at the National and Regional Levels [Online], available URL:
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=131629, 2010 (August, 18).
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Mngnsadns Fedetisandesniuduidessninsimuslifosiesnouinuiivazay
wignsadns waespadunsliifieuntesamsnyslonivionneanduuienivity

(9) n3AUAS (Exhaustion of Rights) (48 28 uvsAuANawisUd) Ao nslasy
nsfunsoufissanzlususesulnsvesUssmaiigusaavsaamsdoumiiiy ldaunsn
iluBudufulseneduldsudansindidou (Parallel Import)

() ToBNLIUNTI98 (Research Exemption) (10 27 WIANANAIVITUA)

(1) Fowniuiteuduusangmne (Regulatory Review Exception) vide uniinyeff
Tuang (Bolar Provision) fie nsiiudsvranenansiey vieussnitldleidvesdnstnsaiusa
yhnsfinyiTaauyad (Bioequivalance) tiodunswnsunistungifousiveludisoy
avstnsld eidunadalendlfaunsntheneenueldiuiiflonydvstnsduanas

(3) wandueiessauselewd (Utility Models) Aa n1sussRvgniausuusaiies
Entles Feaglaildfunsiunsosdvdns wionaldfunmsduasedluguuuuveseydnadngls

Tnglumnumnaswdudldmundedaveu 13es nstsduldavsimileansdngly
Tude 31 (@) Aomstaduldansnszsildlunsdiiinnzgnidureslsemanioanimnisal
SewhuegsTian Suq uenanil lumsUszrasedusguuntessnanmsdlan ase 4 nydlaen
Uszimanisnn 1wl wa.2544  ladudiugeulygilagritsisanunnaimivduias
A151500Y I@ﬂﬂﬁmmwaﬁuﬁ fnsUyelAsusestedangulunisldumsnistedulddansves
Uszinanfaundn namfe BusuinussmeandnudazUsemasiansiiagldunnsnistaduld
a5 naerauasaivuateuluuazan s ldinasnisdnanldedaed

uenniussmAnASTlF Il segufionioneld 4o 4 2330 2 wisauanas
psAn1snsdlan evmaudladguufeaduanuliiismenielymnisuanensiiu
melanmstsruldunsnsterulddnsnelannuanawsvduasitymnisiidnendndu
Feuszmagléumsnsdaduldansifindronnndseimadu wu Ussinaduiie 1Wudu
Usananasomniedieudlodaymnd Seldinsaventlelnadiiuduaunnasnefiansnis
whluAuANamIUdaua15158ua (Protocol Amending the TRIPS Agreement) wagiUn
TsgnApeusuauieui 1 Suneau a.m 2007 IngUsemalneldaunufisansdanaoudiilo
$ul 28 uns A 2559

Taagy eydygingediiaiatuiionisduasesaiudnainaassd nanfe
ningaumadgaveaieassdiieystlovdlunmsdameuazaiiousegdlalunisusivg
wavad1eassd wavauanamivdiietuieninnsndnduvesemaiinauudideinis
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Junaideseussmany udluflannisanamnanisiiszniniuyilisemaiimamiauiuay
Ussinandooimungeudiiummnnamivdtues wasdagtulssmalneAlddndunia
vosieydyngeUnda uazarunnawivd saudsasuslulfynilesuaziarsudly
Wiafnanumanamivd e 31bis

2.2 nganglvediieades
2.2.1 mstarulranslaeionau

W.3.UANEURNST WA2522 W1M91 46 Anuadn deiuimuaanUtuud
fuoendvidnsvideattuus fuburesuanstns ududsreznalnariugaasiinds yanadu
wfufeeldansnudnidasiusioosudfly dusingiluvaedidusveiinginisaluansii
fnssdvsinslaliavslasvoudaluil

1) hifinsudananduvseliinslanssnSamuansinsmelusisenandns
Tnelifivenaduaunis ¥se

2) hiifinsvendnsusinudnsdnsndendnsuaildnssudsauansins
wseiin1svigndnduandenanlusaiguiunisuielineausiniudein1svesseyvy
melusveraninslaelifivienaduaunls

na1fe Wunseyaalitensurelddnsaudnsing nefigaliiiuiig
nssansUnshildannuanidasinefiveu nanfe LiinsnanndnSnrnlasuansdes L
Vendadueilasuanstnsnelulszima niovendndueidlasuanstnslumaguiu
aupsuselinefumnudeinisvestservudetuszozinan 3 U tuudfusanandinvde
49 duuituiuvesuavitasududsreznailaasduanasiings Insdumaesoasufnaa
n¥wdaumsayan wWu Usem A ldandnsdnsitenanendudelasa HIV luussmelne us
Flosveznarinluugs 3 7 U3 A ARlERdumsnan deil we n. aunseduseldansdas
Tunswdnendanansessuinsunsnddunislaegla

2.2.2 mstanulgdnslaesy

Ly @

N.5.U.ANTUNT W.A.2522 119571 51 U301 LIRS 51 A9 W.5.U.
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<

a a o LY wva | « dl' 6% a U = %3
ansunsa JeyalAdn “ineusylevdlunisusenaunanisduduaisisaulag wsen1sou
Fndulunistdeetuuseine BSon15aUSNBINToNITLANT TINTNEINTSTITUI AN
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3. anudunnvasnisAunsedniUnsuazanasmstsauldansmilodvs Unsvasinsuszme
uazvasUszmalng

3.1 anudunnveimsquasadnsinsuazuinsnistsduldansviiednsdns
vaUsEmATRAUILED
3.1.1 Msldumsmsdeduldansludseimeansgawsnm™

wadd undyaAineatuunsnistiduldansvesanizowinn lailagn
mMuual i Lwi:ﬁUmﬁ@pﬁ%qﬁmuﬂaﬁummw 28 USC §1498 s The Bayh-Dole Act
Al sgunatiunalumsliviendnasussivsiiansdns uazneld 1nm 28 USC §1498
$TUIRLABINYAINDURNUBE LM ALLARNTIANT (Meldnudenienianisiuesy
n3sanEsulasuIInnanislidunsnisaduldans)”

Tud A./.2001 ansgeuinifnlsassuinuouunsnd (Anthrax) Fuduna
wannsnenisiie Tusueiudiefnuilsausuunsndunvszvsu Sgunaiedniudos
UsgnmienasmsUsduldans meldiannsn 28 USC 1498 fiu U3¥m tuieas (Bayer) fnsedvisenlaly
swenw @y (Ciprofoxacin: Cipro) ulusninulsauouunsnden Cipro fanarufuenvied
wazyiilsunnanglyt Bayer agudineufiaziinnisszuinvedlsauouunsndundsainiialse
LOULNINFIEUIAYTEITUEIIENT081 Cipro 1fnauly insgnsinuilsauauunsnd
ansovilalasAugdanann 2 Wiedetudeideadunan 60 fu Jwilerdananiisem
91N 511189 Cpro Unfdiene 467 soaiansy/L Wia/500 mg uismmnedanetuin
oz 7 aeaaiansy waziloldlunsinugtnedesiuen Cipro fuaz 2 Winseiiles 60 udee
yeanlsn dealialdanelunssnwnnegiiauaziiunii 700 aeadianss damaneainuin
Uszrnruaiinifoinaulsiaansadniesld uiluvugdsngn o1 Cipro luduie 34
$minelude Bayer's Baycip ndusimieiiondnas 0.13 ARAAANST Fomnldlunis
$hw 2 e AsnwIITmABLiELRAUaY 17 Aoaaansy

L auren Keller, Ciprofloxacin and Compulsory Licencing of Pharmaceutical Patents
2002 Third Year Paper) [Online], available URL: https://dash.harvard.edu/handle/1/8852122,
2016 (September, 21).

“Grace K. Avedissian, “Global Implications of a Potential U.S. Policy Shift Toward
Compulsory Licencing of Medical Inventions in a New Era of “Super-Terrorism”,” American
University International Law Review 18, 1 (2002): 279.
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JgURANIFRITNN Turauzduuenesa auiday yy Julsesmundud 3
Usznalduinsnisdanuldansiniiodnsinsen Cipro nmeld US. Federal law, 28 USC
1498 melfvmifiodsslowdanssneiuaisisugy Weliussvvuanunsndos Cpro
AulSlelusandidndld ielisguiaanunsadodudien Cipro wildlusiaign aninesgua
195917V Bayer uavluflan Bayer anasansimdsuelisguiaavigening Undldaay 1.77
ARAANMANSY LABLEs 0.95 ARaaIiansy wasyindnyy1sening Bayer U Sgulaansy
1% Bayer ugfiiavissmineen Cipro uiiflosdifierluansy sufadiousunay a.a.2003
i Bayer aslasuilsannmisynuiadmingedsnariluanigesniegiaun

ol defedaunamsliinmsmsteduldanivesusemeanisowing iiuly
mewnrasudounnnmaiensie egslsinsguiadlausenaldunsnistsduldans
ffuen Cipro neldivaitouselomiansnsugduansisagy Wssrmulurfansndesn
Tusienfiddslsiodulimusnuilse egralsi lunsdlvesanigeuinianyieldiinisi
dyaunvelst Bayer fAvEdufFmneudifiosifeluanigeninidionaeniign fedu
auiuldiudiudussmeanigeindelidiiudeiunisldunnsnsdaduldans widle
Usgrwululszmadszaudamiugunmduduiuniandae Adeddunsnsdediulians
euntlealszruuvosmuLes

3.2 anulunnveinisfuasesdnivnsuazuinsnistsauldansmiadnsdns
yaUszmANIEsWaILN
3.2.1 mslgunsnsteaulddnsimilednsunseusemeaduie
Usenduifesuliinasmatsldavmieavs Unsedasniled a.a 2007
Ingusenenyu nanafie Natco Pharma Limited (Natco) glasusyaaldansivilednsdng
TunsnAReELSS Naxavar (@8lumnen1sein (rade name) 31 Sorafenibtosylate) nneldunnsn
84 (1) uvardnduvejamuau (Controller General of Patents) meldngvunedvsdnsduie
Faduenfidansunsves Bayer AG (Bayer) foun Bayer Andulagnssainsldunsnisnanan
wienafnATnwenilosignssainana

“icT SD, India Grants First Compulsory License to Generic Drug Producer [Online],
available URL: http//www.ictsd.org/bridges-news/bridges/news/india-grants-first-compulsory-license-to-
generi-drug-producer, 2012 (March, 14).
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11?0 A./.2011 Natco Pharmaceuticals Limited (Natco) lﬁ?juﬁﬂ‘ualﬁa

Ya a v

msldunsnsaduldansaiu Bayer Corporation (Bayer) wiendneialunielduing 84
(1) whsngmanednstasdui 1970 nafe 1 uwi3e Naxavar @9 Bayer (Hugwse
avsUnsiavil 2156758 Tuduielae Natco Tivanadn e13silansinsues Bayer v7elu
sz vuldannsodadeld way wawaludnsdashiduldifioarsismusu Natco
melfmmmaiiuifiudn Bayer biansnsaviliedsnarvhandulssmaduieneluna 3 9

dsflafuayunsdves Natco Ao Natco 1091 Bayer dndhenifiovisly
sAfigaiuate Natco  Widogaunueieatvayunsdil safedoyatssiusnlng
GLOBOCAN (the UN’s cancer project) sﬁaﬂizmmmiﬁﬁmuiw@ﬂasiiﬂmﬁaéfﬁluﬁmaa
WA 20,000 AuLazlsALziSslaBnTaAy 8,900 AL Wag 90% TugmuuithedulUisuziss
szgeanany (late stage)

Bayer 1§81 Natco fhedeiiinsafivnedudusiaitsyansuanansa
gold fsvfuvesUszmailutsumatsonadifanmelutiogiuld uasanunsuingvane
lailalanmaeiioliedlumaitusssmuansoteld venini meefifiavsdasdendy
107 leliudsmannsofaetluowandeluly

nsdisednsunslaivhauluduie Bayer THudin “worked” nuneany
fa msdaliideenlunaineduiie smunnuvszauvesansin daiduduindenan
gluBuile sadanudednisvesen Naxavar lianansathanldsunmanldluduie was
Wieliiaenndasfiuanudeinsvesussavu Bayer 3sthengvioanaiaud 2% ainUszana
nsrultluduide winslidwndeniianunsamls luaguande Cipla

fsunaduidelinsaaeunariiansandeiiaaddunisiaglvansnie
avsdmsun Natco i Bayer R1MuAsIANE1 Naxavar 7iuszanas 8500 nead 1y (Rs.2.85
lakhs) dwm3unisuslnaseniafiou us Natco Maunuszdmirsvilulusiaysyann
181 moaa¥i (RS 8,900) sionsuilnaluniiafieu uag Natco S3nainanunsanssiani Ly
lelnglsindniitedoan uazdsanunsndnmenlaglindld31elsun 600 {Uae Adosnns
innluwsiazl Tuvazifiorty Bayer seufutoiiaaseiiindihsansaihiseiissosas 2
wazhilandnluduiie

anvnegauaNdAdinduin Tianeves Bayer LWusianiiliaumnana
warhiannsodold Tnegniuaulduaninuiiuin Bayer msnBneilidinatssial vany
sy iomnumnzay etz Bayer Ienanliludilinigin “annsavils” faiunuls
fsanneldeudyyIngaunsa AnuenamsUduasnguuneansdng 1970 Lﬁ'aémuau
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§1uA ANaan3Ud Ldmuudfissinnslduinsnistsfuldansdesduiunisiiie
Inguszasduslovideassugiiity fravaudesfionsan w2 (1) wieuen
am3Ud Fdlvih sudyangeuTauuiuld wesnuinluines 5 (@) (1) veseudayingd
Un3a mesAnitaslionadreimainddusifuadunisaduayy wasdsannsald
wnsnrsaungruneliniseunaltdansle wazeudynyingeunia laldeduieddn
“working”  uwazazliiflel3gAnuneld anududumansugdaa (socio-economic
requirement) 11031 27 (1) wispuanamsud 8slanannidn “@nsinsazdoslavinliiin
nautsuenluanudity feluduinaluled wesAuddaiduwiedudlulsema” e
#1500011951 27 (1) vesruanansUd Usenauiveudyaingsuisa dauladn n1s
tidlidunsiuansauansdng udeeslsing delefifinsliavddnsliveu Sgilavd
edaduldnsmsdsduldansdnsnuunng 84

HAIUANNATsiRlUAIUYRINTYINUVRIENTURS (working of patent)
Fud1wesdn3Unsnandn “working”  uneaulndinisdn sauunesy 8¢ (7) (e) 91
\Rerdeafiuannst 84 (1) () waz 84 (1) () FeliAedesfuruinvesnisd (commercial
scale) gruaudaduind1in “nmsvhauvesdnddns” lildddafisafievuiavesnisi
nMsvhauvesdvsinsdeadusglsiunnninewaiiiontsdn

fnuaunduiansaniiunng 83 feasdiilvidlalddaiaudn s
wrednsUnslilinunenisiidiuwsiiiedsg1afed 9NN1AANNINT 83 (¢) vl
dlalddnnsliansonsty fesduadunisAndunalulad lou wazindemunalulad
11951 83 () AelMAnAnudaauiransluanstasdedigndamieiedidlsiiingmads
nsfdsenansenuiunsieleumelulat Wes uusenouia (© uaw () vilidaaut
FvesdnstnsdesdinislouuasindedaneluladislunazsieUssimaiiolianaui
iea 1iweadnsUnsisanusaiiezaanisnanluduifevieaynaliidunaneidananly
Juie (icencing) leliAnlonanisaneleumaluladunduife faiueulddniumnsi
nauUsEnauiuAuanamsUduaveudyyingiisa lanudn “worked in  the
territory of India” MuneANTIFINIsHARlLBUAY wazilletuanand a.A.2008 &
Bayer I#Sudvatnsadausnauisiagiudunaind 4 Judridvstesliamnsavhauldly
By dAruAudaiiumsii Natco Masuanslunisldumsnistsduldunen Naxavar neld
11991 84 wisnguneAnsing 1970 melddeuladwiolud
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1) 91rwesendanelng Natco fadlsiiiu Rs. 8880 sieyasin 120 iin
Fedndusensinu 1 ey

2) Natco #esndlidedrurumsuefimunzauuadesssnuseaziden
MsmeselmuesLazse Bayer nlnsina meluviderou Jufl 15 veadoulnsuna

3) Natco Hiansnang1nelaansinsves Bayer Lavausan1ingaunis
wanTilafls

4 nseygnliliniseunudiieadiies

5) m3eugwldasnsalouunglala

6) WiueunwdesnemAnsievar 6 veswenavennlnsina nelunse
routuil 15 vemnioulnsung

7 msoygpaduluilenisndn Hifleiauevievdeveeiion1sinuilu
uywiuarlufiufidudewinby

8) WiusyywAssatuayunaniUnselesdmiu 600 fuaesdellng
ldAnanldane {Fueynndesunuuresundeusyyiihe nanfe Je eguazd$nwigiae
uAdinugeuaNdnETasuarefinanazdesuieutui 31 unsesluddaly

9) wiusyywlidanshidniedansing

10) nMsaunnteANuWiisaludnsdng

v | v !

11) nMseunynliisindnsduludummsdiudiuasasisasuis vy

1 = A

audmesffuoyansdowinsangliougnlaeduds wu 3 wie 3U Fomanisindes
WANANN WarFULUUUITISMedeaunneig flreugnagldlidnsnianginast ngvuiy o1
wATANIIHERN 115V N1TPA1A MTesdasulag uikSuayyn
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*’Mohammad M.Azam, “The Experiences of TRIPS-Compliant Patent Law Reforms in
Brazil, India, and SouthAfrica and Lessons for Bangladesh,” Akron Intellectual Property Journal
7,2(2014): 66-67.

35 U.S.C. § 204 (2012) (“Notwithstanding any other provision of this chapter, no small
business firm or nonprofit organization which receives title to any subject invention and no

assignee of any such small business firm or non-profit organization shall grant to any person the
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exclusive right to use or sell any subject invention in the United States unless such person
agrees that any products embodying the subject invention or produced through the use of the
subject invention will be manufactured substantially in the United States.”).

#35 US.C. § 209 (2012) (“[lln the case of an invention covered by a foreign patent
application or patent, the interests of the Federal Government or United States industry in
foreign commerce will be enhanced... . A Federal agency shall normally grant a license... to use
or sell any federally owned invention in the United States only to a licensee who agrees that

any products embodying the invention or produced th.
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AMENITUIBNTANTUY WY ULSENUTEY19# (The United Nations of Human Rights
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UMUUAR, UANINYIBUTTIUAENS, 2557), W1 45.

34Patrick Daillier, Mathias Forteau and Alain Pellet, Droit international Public, 8th ed.
(France: L.G.D.J., 2009), p. 283.
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*"Article 38 (Statute of the International court of Justice)

1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:international conventions, whether general or
particular, establishing rules expressly recognized by the contesting states;international custom,
as evidence of a general practice accepted as law;the general principles of law recognized by
civilized nations;subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the determination of rules
of law.

Psufins MAtnsu, BeaRu, nii32-34.
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Abstract

Sexual harassment in modern Thai society is considered to be the most
common sexual offense. Such offenses have been occurring more frequently and
with greater severity. The people in general, however, have only a vague
understanding of the nature of sexual harassment and are unable to clarify which
actions are considered to constitute sexual harassment. Furthermore, the current
applicable laws have proven to be unable to prevent or suppress sexual
harassment. This issue, therefore, has not been properly solved. The goals of this
study are: 1) to examine the meaning, the pattern, and the nature of sexual
harassment behaviors; 2) to consider the consequences that arise from such actions;
and 3)to analyze the problematic condition of the laws related to sexual
harassment as found in article 397 of the Act Amending Criminal Code (No, 22), B.E.
2558. The results of the analysis were compared to related Thai and international
laws in order to study the suitability of proposing suidelines for legislation regarding
sexual harassment laws. Also considered was the enactment of laws to include
sexual harassment offenses in the second part, ninth offense category of the
Criminal Code, which relates to the issue of sexual offenses.

The findings indicated that the Thai legal principles regarding such
harassment are problematic in regulating sexual harassment that is considered a
sexual offense. Such offenses have been proscribed in the third part as petty
offenses (article 367-398) of the Criminal Code. Sexual harassment offenses
according to the first clause of article 397 may not include the sexual harassment
issue. This results in a problem in the interpretation of sexual harassment related
laws. The problem is in the definition of sexual harassment related laws and in
specifying the punishment for sexual harassment offenses.

In order to address the aforementioned issues, the author suggests the
following approaches as the solutions: 1) sexual harassment offenses should be
regulated as separate provisions, and should be included in the second part, ninth
offense category related to the sexual issue of the Criminal Code; 2) there should

be explicit definitions of the meaning, the pattern, and the nature of sexual
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harassment; 3) there should be an amendment regarding the penalties raising the
penalties as may be deemed appropriate; 4) there should be a further classification
of the nature of the offenses that would extend the penalties for sexual harassment
offenses in accordance with the circumstances and the degree of severity caused by
such actions; and 5) the Rights and Liberties Protection Department should be
authorized to organize efforts to enlighten the population regarding sexual
harassment issues, providing legal advice and a venue for the receipt of petitions,
andgenerally taking the lead regarding sexual harassment offenses. The aim of these
suggested solutions would be to make sexual harassment related laws effectively
executable according to the spirit of laws in conformity with the context of Thai

society.

ANENALY:  ANATUNIWNA, AUAANIIBIYN

Keywords: sexual harassment, criminal offenses



M5A155UAAS RUUTRAERS 137

1. UM

Jymsudueuiansergluaaiaiferfuiwavesdnulngluilagtiu foldin
Judlgmiidunseeussiedeny Jufvateslasassensduiudinuazauduegues
Usenvu LLa3ﬁfuﬁ'uﬁagmﬁ?uﬁié’l,ﬂ'mﬁ']muLLa3w3ﬂ’am§ul,mmn§uﬁaaG] ian1nudun
msdsaldfimaasuntadlunuusazgaats Uszneufuanuuansiismuaninindouds
Adusmmuauiunvesdeluresusaziiui Sniadfinnumannuanemameadidaayiili
susuvrasilymiianuadududeusnnitu Tasiamzedisdefe “damnisanaumane
(Sexual Harassment)” Fadutladenilsvesnsadisannusunsamane wswenatielei
anﬂisumsﬂﬂmumaLWﬁﬁLfluamL%T'uéfuﬁuaaﬂ'ﬁmzﬁwﬁﬂmLWﬁé'uﬁﬂUQiﬂiym?iu%u
nszvhdusmsedymennaswareuiaiesfumesus i51eusemum

Tneluuszmelne “msqnaamane” Saieldinduussiuilmivasduiimndiansal
Tudsaulvedioliuiuand wieennanliauluaudulng Ssduaunazlinguiiesls
Fonsanarumaina safinnuduaiudmginssunisanarunanelddusngeglu
Hamilyeanognsenunuuazdnsissegosauuniiou 3niamaanaumanaiodutiym
SngunuunisvesmadonufiRsnemauiana delidfieausiiduiygmaeldansanuniy
sysuvnameiiiy mauasadundsudigmmesuansugseruiiawnsafaduldfuyana
e e lunng 7 ynnaludes wendullymiidmansenunsuiioutanissanie
wazdnlavesgnnszyindusgun

Fepadnsanuszvundldesuisifsafunisanaumanadn vaneds woAnssud
gnnszivegfinnilumiedednduded “bifieussaun” (Unwelcome) uag “laidesns”

e>2p

(Unwanted) Tagn1sanaudina11e199.duluguvesnisuaniannniennan Asen vmng
M3dusessIne uavdwndon’
wardausiamwdagianuasolunsduunldinnisnszvimanaludnuaslad
wanzankazliuanzan udidisngihinsnssyhildmanzaumanadatuase e
usandnsumanadulununalamesssrnfivesmywd Sessadouuaznnsuansesnman
foifudenanmeidiuyana ennudesmsmaneioduusegilaviandsdunisnszyi

1 a ¢ Y] « o W P v A o ' a »
a5NUN anlvade, UmﬁumﬂfyLLazsuamigLﬁmﬂumiaumuwmm, Tu wenansusznaums
é’uuwﬂﬂixﬁminﬁﬂfnuﬁﬂLﬁamsﬁmmﬂismumsqﬁﬁssul‘wﬂ 1599 nismumiqﬁﬁiiuﬁumm
dAa &£ v v a Y] v
TULIIVINAVUNURVN (NUBI8U 2542), i 4.



138 U7 7 atud 2

AuAnieatume sennudesnisaiiiduanudesnisfivansesniiefiezladsunis
mauauaﬂmmwwms] i %aﬁﬁ'ﬁ%mwauaumﬁwaWm/iaw 1AgNITUANIDDNVDY
wqmﬂismmaLUumsﬂﬂmmmaL‘Wﬁmvmmwma Snunriiunndnsfuniuusaznsdl
mmﬁwma 97191 PaeRIUNIenIemeBUlndudeisnrmmnemanelaglaiideya
381999370 Bureau of National Affairs mmuiummmmm:umqmesummﬂaﬂimm
fign wan1sdsaildfe’

1. MIANAIUNIANANIIIAT (Verbal Harassment) 83 %

2. miqﬂmumamﬁmqiwma (Physical Harassment) 14 %

3. MIANANUNIUNANATEM NG (Nonverbal Harassment) 3 %

uwiognslsAa feusilunsdlidienunlumana wy Tunsdafianuududiud
wsonaInstiandielasuainuduens wiedwesualayninfnazues Adsdiadnlunis
ANANLMANALALYUY

miﬁﬂgwmalwEJ%ﬁé’mwﬁﬂﬁammﬁﬂﬁﬁymaqﬁﬁymmi@ﬂmumqmeemﬁma
wildanmsfilulszananguungenguwiseenandnsing dydfauRanefumali
dgnumnuiiandn Usznaudeanuingiurudunszindiis anuRagiunszineutans
mRaguiyanaiiienulas uazanuAagufdsaiun widdliusngauiagiu
AnAumMamAiiaANAse s dmeainnIsnsyidna 739 AngANTINNIANAILNISLIA
HuanuRafefuinaiiansadatuldieiianludea

wingslsfin wedgminisanaumanealdusngituogedeiesdsldiing
NsanUIudsaUseanangvangegN Lﬁaﬁmummmﬁ@L‘ﬁmﬁumi@ﬂmmLLazmiiumu
auuegdiudivesyana (Harassment uaw Stalking) aunss Ty Rudlodivg
Uszanangmangeng (atuil 22) n.a.2558 anuiiatAgafunisanay wAlufisiAaming
397 waUsEaIanguIgeIaN ail

11751 397 “Klansgrivneysennsla deddu suidunisfaun dame anau vie
nsevila lasuAnususensalfansausiAIey Aeeszsinwlsuldifuimuuim

drn1snseinanuianiuissandadunisnserirlufiansisuaniu vedenin
s13tita vieidunisnserdulidnuadelulunafiizarniuniane dessesnuwuiuly
Aunileviuum

Il Law AudToyaN)MIBLAZAREEAMN, 829RuNIGnWA [Online], available URL:http://ilaw.
or.th/node/203, 2016 (March, 24).



M5A1557UAMAS RUUTRAERS 139

v

(%
o w

Q 1 1 1 ¥
U fessyralvedianliiiuvilafeu wieusuldiRunilmiiuum viensdviadsu”

aziulaiundygaiidunisiinualiognsnineg wndu waluaunuisuas

[ ]

wa A I

seadunvasiiundydftedndwinanudaaunasliaiunsadiunldluniaujifeeng
winsa vilvliannsaduasesussrmudadufidomeannisgnanasmiandld 3niaile
fidemeimaniuszausounda msagilosfesduiuaiifiodonandemedeauesiiiuns
g1n inazdidemeidaduldindoflesluuddsildnduindudntosunmniisuiy
Alddnensenatsassiondely’

uneuiiesiansfnuTinsgiteerumang JULusardnyuzvomginTsily
nsANAIIMIANA TauTanansenuresiymiiniuainnisnseindend n nasnay
nsAnwIngmnefiistesiangrunelnewagngranevesinsUssmaas msfivsemelng
eRdslalldinstouarumneianisanaumanalugduuuingg fedunisiiaueis
{jmwﬂumiﬁmﬂaﬂgwmaLﬁai’]aqﬂsmﬂmmmi@ﬂmumqLWﬂﬁuaaimﬂuﬂwﬁu JGEEE
ﬁ%ﬂimﬂﬂ@%ﬂ%ﬂLﬁ@%?ﬂﬂ?iﬁ@iﬁﬁﬂﬁ%mﬂﬂﬁlﬂ‘gﬂLﬁ]uLLazﬂi@Uﬂ@MﬁﬂgﬂLLUUﬂﬁ@ﬂﬂﬂm%N
fiuiaTeagsinlianunsaaiienudlalunginssuvesnisanaamamasefdisidiu
Rendeuariifdndefuldngunoifieflaziausiuziuimnafennumzauyesnisesn
ngrangnsanaanasn Uy AliluanaRagiugnaiumane pasasuiiunaslneiil
PwEensUAUAL BuSweININsEI AN LA R Ade suazINzaN AU THal
Tunsadinyg

Y ]
=~ L=

2. LLu’JﬁﬂW‘ugﬁuLﬂ EJ’qul’Uﬂ']iﬂﬂﬂ']ﬁlVI’]\‘i LNF

n1sAnwIdalymnisanaunianesuauduiiet A.a. 1976 (w.a.2519) lagil
Unignsandseinaansgosnilaiinisdrsaluisiunevesdym weadeanudilaly
1309UBINTIANATUNINNA fonansmednsilavinisdrsianuuilul f.e.1981-1982

“ignad Wungyns, Jaymngmneifenfuaidemedednlauazademeoilonisadnulund
azidla: Anwinsainisanaamana, lu Mevuduiesainnsussyudunundvinisiiausuise
FTAUYIALAZUIUIYIA (Proceedings), (1ATYIBTNNNANY UrINe1dus19sinALuile, adi 15),
ni 167.



140 Uit 7 atiudl 2

(W.1.1524-2529) mséhi'aQ’Luﬂ%y’qﬁlé’%’umsmauauawﬂﬂ%’gmaﬁszmmu%’gaLm%m il
inualinisanaumamadunlovigegindunianiswagviudeaniunisallud a.a.1980
(w.1.2523) nsanaumanadsldgnienlilugusifusuiuuiianguine iieAuases
Aannszviliinasidunisesnulouie suleuuaznnsnIsANATEwNG 9

Feanananiléin Farley Lin lﬁLﬁuQ’Smﬁﬂﬁﬁﬂ “Sexual harassment” Fuulélng
Igdavimilade Jo“Sexual Shakedown : The Sexual harassment on the job” Tud w.¢.2521
wazldlenunizaneumamead Wunginssuvesmesulildfumateidy Tnowanmie
é’wq%w%’jﬂﬂwwfqﬁwﬁﬂﬁmqmeaﬂmﬁalﬂmﬂuﬁ']ﬁmimummﬂﬂa %qaﬂaazLLaWQIugﬂLLUU
Fasteluil

1) N5909u8Y MTINNYIN TN MIFUTATUADITINLVDIR

2) mM3tsunadlrigansungfnssuniana (Sexual behavior)

3) M3iiaving (Dates) Swnusifiesihoiien

4) Maseneslitlineduiugele (Sexual intercourse)

5) nsundw’

wazlafineAnsseninaussnalalinnunuevenisanAmnIsnalunganguanell

[ 1

fay aefnsandssydlaesungifeatunisanAINuNILNAdl NNed neAnTTuan

€

o

A val < A A @ oa A o ” Moy ”
Aannsevivseianilumdetiolnludd “hiflaussawn” (Unwelcome) uwar “lidosns
(Unwanted) Tagn1sanaudina11e199etduluguvesnisuantannnienna Asen g

v v ' a v 5
N159UABITINNY uazdawIndeu
The European Commission Code of Practice laUgye]Afian15ANAILMNALNe]
Wunisnszviludnwazniananionisnsyyirdundnugiuniansounaiinsznune
\Neshea Anfdsuesngatazyisluivinau laegsaudinisnseinvesiinuinulaziiiou
FuMe 79l JJudsiiseusulalanin
o & [ A = k4 [ a | ¥ o
1) msnsgviulidunneusseun vena uazilunisaziliasde gannseih
2) nsUasnson1TeeusUTIUARARBNIINTEILYUTUYRTINT NunSaLiou
S gnianldiduiugunmsdndula liileesseielaeUsenglunisdiilneu nsdnsnu

A159199UBE19MDLIBY N1SEBUTU L599LEULADU U3DNNSHNAUTIDUSULNINUNITINIU

la = a a 5% a a v a

W 535UUTY, “mIanatumiang,”  (IngrinusdaningiaganyweIng U,
UNINYIFYSTITUANERS, 2533), TN 42.

5 A ¢ o 4' a v

D5NUY @nlvATy, 1oAY, Ut 4.



M581551UAMNS RUUTRAERS 141

[

3) mansghudutuneliAnussenianisiauiiidnuueduy Widuies uasd
dnuaizifeevesFy’

dm¥unisuanteanienginssunisanatunianatuausainduldogis
vannnaneguluUdnuals Tuynaniudl yanatludmslasutanugnsdlls 4 suuuy’ Tdun

1) eAnAIUNYS (Male Harass Female)

2) vieJeAnAILYY (Female Harass Male)

3) WINFAFAUNAANAINNINTATINNA (Heterosexual Harass Homosexual)

4) WINSATILNARNAUIINTNALNA (Homosexual Harass Heterosexual)

LazLUInNaNwarNgAnssuveInsAnauvanalaewualy 3 anvae’ lawn

1) MIANAMMANANINID (Verbal Harassment) 1y msimineiansalifeatu
U919 mMussafidelunisanun maiddesmanatun manavdenisnisianuduiudng
mrvesyanalayaranisluiiansisay nmswasuideFosnulniubemana vieiies
an1n ABAALNTINTFANETIFe vie duniferuiFeunmasyaaalaynnavis nsniuie
puFuyanalayananis 1eq Asineliadla waznsnaningundeiorslumsanun
Dusiu

2) manneumIanAlaen1IdRaI19Ne (Physical Harassment) i nsunziile
fow sawvensdaudedin naealuaudsnisnon veuuy udonisitu avinn n1stu Wiy
doudhmsednddaiuanudndu neldunsduvesssneduiaddy og1sadla

3) NIANANMIANALAENITWARYIIMA (Nonverbal Harassment) 14U 115983384
9g19n5un3Y Msuansdviiognadng msuansitmasenisiadeulmsnenie fidefaanun
Msa@aAuaNA Nsdsaanang demnunm n1dn viednasuiiuluzeana n1sues
Bousrsedrsdmansans luiinsinnnld viedwwes gunsalilaun

FsgunuudnuazvesmIanammamaiiaansaduunUssnls 2 nsdl’ fo

1) M3anAEnIanaUszanildnalszloviiny uion1sanaumanALUY
wanAeu (quid pro quo harassment) mi@ﬂmmmﬂLWﬁiuﬁJismwﬁiﬁi’fﬂu%’aLLamiJ%'sm

“FuRs WA, “auRARLATULIA: Anwinsanisaraiumand,” (nendnusiaeans-
WU, PBINTANIINGTGY, 2543), i 11.

"lonnsd Udnsnwen, “mm"saaxLﬁﬂmqmﬂiuﬁﬁwmu,” EREGRETE R AucRA1ans
qmmnsaium%wmé'ﬂ 22,1 (ﬂiﬂgmm 2546):108.

Sosfiusi avlamde, 1SoaRy, Wi 5-6.

" Soadeaiu.



142 A 7 atud 2

viaraneuuny laglanizeg1adenisiranuludnvusiidnansenudeaniuninlunis
yhauvesyana Ssgnsevilduansauiisunamielaensioniesmamnanienszsinisi
fiffoyama ieuaniudsufunatseloviiunsauvesignnseyi Wy n13dnsau ns
Boutu nslende vienisueummssuly iHuedemevunufuauiduiusmane
st fnspvhiiniuwnede iemdhauiifindiiceiudys vielvnalilny

2) NMIANANNVILNAUTZANANAUNINALAEEDY (creation of a hostile working
environment) Ldunsdifinisanaumanainananmundesnazussernialuaniud
yhaudulusmeisonna viliggnnszvinfanldaviela mnAnluaniudivinanu ezl
UszdnSamnisinauanas wazduuguassaronisviieu enauusdesladnidu nnsgnany
Tnonsduitafie mawnsiiososilaglisniu viemsdyn Aonisndndelunisan
yioUdosdnndeiilimunyay uazvnaaneni wu n1sinluanessuld (s elfnsedh
oraduiiidrunamionsefuiiousannudls

pg14lsfiR n1sfiansandmgingsudug Wunsanaumanavield Fosfiansan
UsenouvaneUsems fil

1) fnspvirdngAnssuidolulumanasuliaumsderdu

2) finswvhilanuilaznagyhmsduliiauasi

3) dannseviliBugeuvisegnUsdu Uuy

1) fgnnszininauduens wisaraAunnududiudvesdgnnsziii Falu
Uspifuiinsazaesaruidnuesignnssvinedelaild idesnusagauinnsgiulsivindu
Jusiu

warfiinnidumBeainuginssunisanarunianatdy agldfunansenulumay
Tnemssuuy gnldiduaeniie nandeldfunansenuiluszuunisdniiudinvesmuies
Tudsensvineu se o3dng naantusedsau Tnsanunsouenlédd

1) wansznuneguaw gianidumdenisanaumanausiaglifisessesuinuna
viosossoeiAndunuinmelunsdiitlizuussdounely uiuaunaludsla dufiodild
g19auideululidneg wazervszivedludiudnvesiala Fanansznuilevneldiia
HANTENUNI9eT5URl (Psychological outcomes) s?faﬂiw*uGiafcjsumwﬁml,l,azqﬂﬁﬂmwsuaq
HONNTEYin

1%
v

AN

o 1 va

Neyaguduin AngnnseyianuIuLsITIILINNAzdrallinuidndign
lniialauususiu sangnvilnlasuaiuduens gniveavenu ayides auAuazaIy

he



M5A1TFIUAMAS RUUTRAEARNS 143

shildlufies JeneliiAnaneSen aafinnina amnuviewrt mmilngs mundd Anunady
nédnulieeusu ilidmadedymlunisueundu msuegiung marnudesiulunues
armUaends envdealiAnen st Heusignauenathlugmasindamels
Snvadsdmansenusiosane Ssernsiinansiufavdsalidonnaidulae

11951918 Fsdrumdadunamnainanueien dwmaliineinisaduld endeu Uindses
finsioulsiifisane 1Weemns Fuuszmuemsliifulnd Sldlivihen viesda szuutudie
Anund thainifiundeanasegsliaund seunds Wulsaduad udu uazenaiianiu
dearionniulsadus mszdgfisumumanaranedon nafu wiegninde

2) wansgnusiontinfin1sa1u (Work-related  outcomes) Q’ﬁmmﬂumﬁammmi
anmamamAaz iy fidwansznuinainmeinuauam Jedewalaenssdenisinau g
sz lilusz@nsanuazudnninlunisinauanas enaneliinnisvinau Wunali
goydelania uagnuamuiIninluniyina

3) nansgnusegsRalieginnilumievesngnaumanaziinaufsaealy
n3vieu SsenafuguassasonisuoRnuitduiavionsinusmiuduiiy deali
anuasalunsufoRnuias ilAemnudemesenandniiaasagld esainnsue
Uszandamlunisyau wielinsninnuiivestu Fdunsssfvasneliifnaugyide
FURTRUATANY mwanansa dwaliniwmadssdnsianumnmiminiinisgnaiumnis
wadntuluasdnsesadeiiios

1) wansgvusednuilyvinsgnaumanateidunisairseugunsmamne I
Juguassasanisussganuausninszuinuna ldinaziduwalainy iWuisasusnny
suuseiilaiFugn Seorafamansznuaindn dumalussaseunsa demadelugamtiinisau
wansgnuulunsniedodsay Ssdamansenusoanudasndeludin wazanuduogia
woIUszr Ul udiny ﬁqﬁuﬁqﬁaLﬁquaﬂismﬁéﬁ’ﬂmwmia%qmaw%masﬁmsﬁwmé’muw

10 a ' P ° = A o
Yol Fuall, “UsEaun1sain1sgnANATIIANAIINASYINNY: NSAANYIRNISvRIUTEN
mMstulng 310 @nw),” GnendnusAaumansumUadin, uInendesssueaEns, 2548), i 18-19.



144 7 7 atuii 2

3. ﬂ']iﬂﬂﬂﬂll‘i/ﬂ\‘lLWﬂGl’]SJﬂ{]%ﬁJ']EJ‘UEJ\WhQU'i&‘WIﬂ

Hymmsanaumanadedutiyviferfumanienss vnusemaisldliang
aulawaglimnuddriulamiiduedsann L‘Wiﬂzmaﬁal@fdwwqamsmmi@ﬂmwmwvﬁﬁ
\Dugaisuduvesmginssuduiiunganusunsandluiigs Jsauadsiiazyinisdne
ngvaneisafunIsanAIIINATEIRsUSTIA Fatu nsfnwndIeuiiisungrane
Aenffunisananamanaislussuungranearinussnd (Common Law) Bsldun Useine
POANTAY LAYTTUUNGMNAEd nualdnus (Cvil Law) Baldun UssmenSama uazussme
wosull WotuuIAuAn naenauIAINI TN Mg nldiauinasu3uldiy
nnuanevesssinalngldesamnzay faznansolud

3.1 UszinrAaaaasiae (Australia)

Uszinaoeawnsidelalimnudidgdulagmnsdinisanaiumanedusgiauin
ldanngrnessivaniussgooamsideldvygRisosnisanasmanedlioglungvsne
AUATEINTERNUUR (Sex Discrimination Act 1984) fauinngraneAuasasnsidenufjinae
UnyalAtanisanatumanalidindunnnufinuasnssindeasulianiauwns win1sanaAIumI
LWﬂmqﬂizmwﬁ?uﬁL%ummﬂmmzywLLas;:Jﬂizﬁwzé’aa%’uﬂmwmzywmwizmaﬂguma
919 1VBDREANIEsIBLUAY (A Code in Practice) SUlALA N13AIUAUNWNATENITAILAY
NN NSLAAIANHNBRINS NFEILAULNAYToN3TNTY NMsiElAney nsdeansd
ANUNOUIDT LU N5HEAINIWSANG Aamane viSededun

lagnsanaumanalagnUnag@lilaganieaiuuinsn 28 A (1) winguang
AUATRINISLEONUYUR (Sex Discrimination Act 1984) uazlalyiAleuveInisanaIung
wAldIn “n1sAnAINnInNA Aa N13nTevinduldiausisauInine n15509vedilifis
Usisauilennudesmsmanareggnanaiy nen1snszvhduilifisunsoundsuietu
BownanefiAsadasiuignanaiy Fsluaniunsaitug yaeartiluenaniananeldin Wby
nsaneggRnsesih shlsifgnnsevivnenii deiiesi iehlsggnsevinnda”

LATAIUNIAT) 28 A (1 A) (a)" FalavgaRsusesinnisnszyidwdunisanaiu
manenuunTayalid “lisain e 918 JUSI INAAAN @01UEVeIYARA LTI ANTALA)

"'Sex Discrimination Act 1984, section 28A Meaning of sexual harassment.

**Sex Discrimination Act 1984, section 28A (1A) For the purposes of subsection (1).
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Yle Code Pénal, Le Harcelement Sexuel, article 222-33.

Ple Code Pénal, Le Harcelement Sexuel, article 225-1-1.
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3.3 UszinAanuSa515a3gwasuil (Federal Republic of Germany)
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Uszna waglugiugdsemanislfaudnannmglsuiifingdnsaniduiuguvosannim
glsU (Charter of Fundamental Rights of European Union) wazisgni1Ateyanuaed
annmylsy EU Directive 2006/54/EC Fadudorimun (Directive) Wiefuses “Arnmivi
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ngrinensuf URleewineniu (General Equal Treatment Act 2006 (Gleichbehandlungsgesetz,
AGG) Tnefidonifeiunsden i Feiimslddsdudutuil 14 Aoneu wa2509"
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FangmanensufoRlaoiinfiendu (General Equal Treatment Act 2006) 16
TienunsnnanuuazmsanANLYINe foll e 2, 1 Q" “msanau (Harassment)”
mnefy manszvhduliiduiifeunsandaieiumavesyananisyanala Sunsevhiu
dieasdndnirsauduiyud vieviliignnsevhidngnanaiu Liduling desadouids
\Nesh visegniunes
LATANNNINGY 2, 1 (d) “MISANAINNIANA (Sexual Harassment)” Mg
uliiuifisusnsaun Lidezdumsye nsliviinie vionsiedeulmams
fdnwardoiieafuma Suilinguszasdiossdadnaniaudiuuywd viovily
fannszihidngnanau liiduiing Fesrdouideifisd wiegniaies

9 Y

16a aa = < a B

NUAT UINAIZIY, IR, U, 75.
17 a & Y ¢ a ! < a B

FAUINY  UIALEAN, ANTINTY LNVATATT LaSDUIN Q‘Wﬂﬁﬂi, b3DILAY, UN 341-343.
18 . .

General Equal Treatment Act (AGG), article 2 Definitions 1.
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3) msldunisuftafiugas iesannsiindefeassduiearnaen
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(1) M3gnAumamanddnvuzunisdug (Sexual Assault by Use of
Force or Threat) dulunisldmamseduglidgnnssvinfnanunnanadiausesdueoul
finsazilamanalagliaiasle Faduauianiu §177° uisUszanangmungeg
Wwasiy (The Penal code or Strafgesetzbuch, StGB)

(2) msanaumanasuduniserdeaulindanieaninvesdgnnseiin
visomunianihivienusuiaveuresnsevinlunisusengAiamane (Sexual Abuse)
Fadunruianu §174 fa §174¢” wisdszananguuigenyieesiu (The Penal code or
Strafgesetzbuch, StGB)

(3) MaanAuvLNAlagn1sEaRanL (Stalking) WunisiingAnssuanaiy

v3eYuYeeealiles 1y NMslnsAnivegieialilos Nsdadlug aanuevIatonImNg
L 6 o

nsdnvidnuauann vsen1sanseuinaiegede 1Wudu
Felun1eoyIganANAINNIogNANAINNILNALATUAUALATEIIN Civil
Legal Protection from Violent Acts and Stalking Offences l#@1unsaguaisossoaali

PLluing wanas Amsnsel inwnsans WATOTIYN NN, L%IENLaJJ, 911 346.

20The Penal code or Strafgesetzbuch, StGB, section 177 Sexual Coercion; Rape.

“The Penal code or Strafgesetzbuch, StGB, Chapter Thirteen Crimes Against Sexual Self-
determination

Section 174 Sexual Abuse of Wards

Section 174a Sexual Abuse of Prisoners, Persons in the Custody of a Public Authority,
and Persons in Institutions Who are Il or in Need of Assistance

Section 174b Sexual Abuse By Exploiting a Position in a Public Office

Section 174c Sexual Abuse By Exploiting a Counseling, Treatment or Care Relationship.
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m’mmmwummiumeaﬁvmﬂwwmﬂﬂlmLﬂuaawmaﬂsuu,a siilefinisnszvinguussie
defsname maamﬂmmmamsmuﬂaqﬂumLaﬂmmmmmmsﬁﬂmwmwmu ez
AN §223  Strafgesetzbuch” dsglansgyimismsanssunioviegduazgnasinue
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“General Equal Treatment Act (AGG), § 15 Compensation and Damages.
23The Penal code or Strafgesetzbuch, StGB, § 185 Insult.
*The Penal code or Strafgesetzbuch, StGB, § 223 Physical injury.
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“sududinganiy, wauynsu adusvdudineaniu w.A.2554 [Onlinel, available URL:
http://www.royin.go.th/dictionary/index.php, 2016 (April, 22).
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Abstract

This research was done using Qualitative Research. The method was Field
Research derived from: 1) in depth interviews; 2) questionnaires; 3) Sub-Committee
Meetings in five regions; and 4) Workshop Seminars in Practice. The goal was to obtain
feedback from sample populations. Those targeted include the executives and staffs of
government sectors, state-enterprises, government agencies, the private sector, business
organizations, qualified scholars and academicians, entrepreneurs from small and
medium-sized businesses as well as students and the general public. The gathered data
was examined by a process of Content Analysis. The objective of the research is to
study the concept and criteria to be attributed to entities defined as “Other
Businesses,” and to use the study results as a basis for the drafting of a Ministerial
Notification defining “Other Businesses” under Section 3 of the Small and Medium
Enterprise Act B.E. 2543. This will be proposed to the Minister for his signature and for
publication in the Government Gazette.

The research found that there is a connection between defining the “Business”
of small and medium-sized enterprises and the issues of “Enterprise” and “Economic
Activities.” The concepts and principles involved in these issues frequently appeared in
the definitions of SMEs used by various countries with variations based on the
perceptions and milieus of each nation. According to the Small and Medium Enterprise
Act B.E. 2543, there are two characteristics to the definition of small and medium
enterprises. One is defined by the Enterprise Characteristic, considering the Economic
Activity of the business, also known as the “Coverage”. Another is defined by the Size
or Class of the enterprise under consideration. This framework utilizes either the
number of employees or the net assets of the business, excluding land and buildings.

The Economic Activities covered by the law consist of the manufacturing sector,
the service sector, and the trading sector, as well as other businesses as defined in the
Government Gazette. The study noted that the term Enterprise Characteristic is used in
some foreign countries to define any type of enterprise as a small and medium-sized
business without categorization by type or characteristics, and without considering the

Economic Activities of the business as criteria. It is true, however, that most nations
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determine their types or characteristics by employing Economic Activities standards,
which list the activities under the definition of the International Standard Industrial
Classification: ISIC. Thailand also has the Thailand Standard Industrial Classification: TISIC.

The research team then processed and determined the criteria to establish the
characteristics of entities to be considered other businesses pursuant to section 3 of the
Small and Medium Enterprise Act B.E. 2543. This was based on the concepts and criteria
for determining the businesses as they appeared in both Thai and International laws
promoting small and medium-sized enterprises, as well as the concepts and criteria
gathered in surveys of stakeholders in all sectors. The drafting process for the Ministerial
Notification was begun, and the hearing seminars were organized to receive commments
and suggestions for improvement. This can be divided into two topics: the Conceptual
Framework and the Coverage. The research team determined that the criteria for the
Conceptual Framework as it applied to defining other businesses included four
elements, as follows:

1. Such business must be consistent with Government policy;

2. Such business must have an economic significance that is a precise and vital
measurement of the country’s economic situation;

3. Such business must be suitable for SMEs database measurement, and must
be a business that appears in the database of the Thailand Standard Industrial
Classification (TSIC) or International Standard Industrial Classification (ISIC); and

4. Such business must not be of a type that is against the law, public order or
public morality.

The criteria established for the Coverage of small and medium-sized enterprises
prescribed that the business must have all four of the qualifying elements described
above. The Coverage shall progress with the system and comply with both Thai and
International Standards. The research team foresaw, however, practical problems in the
Government sector’s focus on promoting the businesses of the local communities in
the form of the Community Enterprise, or the Enterprise of One Tambol One Product
(OTOP), in a way that emphasized the wisdom, culture, and identity of the local

people, with an accent on Thai uniqueness. The research team, therefore, has revised
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the Coverage and proposed the draft of the Ministerial Notification in two models,
which are:

First Model: the draft of the Ministerial Notification defined “Other Businesses”
in accordance with the Economic Activities under the system of Thailand Standard
Industrial Classification (TSIC) database. There will be businesses selected to be
designated as other businesses in 3 categories: the agriculture sector, including forestry
and fishery; the water supply and waste water treatment sector; and the construction
and real estate sector. In this way they conformed to the draft Ministerial Notification
defining the other businesses.

Second Model: the draft of the Ministerial Notification defined “Other
Businesses” by describing the combination of businesses in accordance with the
environment and the economic and social characteristics of Thailand. They are:

1. Agricultural, forestry and fishery;

2. Water supply and waste/ waste water treatment;

3. Construction and real estate;

4. Businesses ventures featuring Corporate Social Responsibility: CSR;

5. Social Enterprises: SE with the objective of gaining revenue to use in
operations that benefit the public;

6. Businesses promoted, supported and assisted by the government sector or
agencies that are considered Small and Medium Enterprises, including Micro Enterprises;
and

7. Businesses established under specific laws, such as cooperative ventures
under the Laws on Cooperatives and a community enterprise under the Community
Enterprise Laws, as well as any other business entities that are established subject to
government or agency regulation.

The draft Ministerial Notification employs the second model.

AEARY:  JEune, NANId, AN

Keywords: enterprises, other businesses, coverage
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‘naugnsAansLazuauNNTUSEduius driinlawn, vesa SMEs aydAgnsanansdeasu
SMEs 52824396191 [Online], available URL: httpawww thaigov.go.th/th/news1/item/85591-id85591.
html, 2558 (Hunay, 20).

2l Process, Progress, Product and Power.
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sty RduaSiaminruianaliuassingen w.A.2543, 10T 3.

‘szt RduaSidaminruianaliuarrinngen w.A.2543, 10T 6.

“Busty 13inTius, wauynsudsngu-lne atu 80,000 M1 (njawmaviuas: dvinfisisnus-
Wne, 2547), i1 144.

‘083799 R GRER wamqnsulws-&l%’ama (NFUNWLIUAT: Sunauia, 2548), w1 32.

"Standard Productivity and Innovation Board of Singapore :SPRING, Factsheet on new
SMEs Definition [Online], available URL: http://www.spring.cov.sg/NewsEvents/PR/Documents/
Fact Sheet on New SME Definition.pdf., 2558 (&saAg, 15).
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*SME Corp. MalaysiaSecretariat to the National SME Development Council, Guideline for
new SME Definition [Online], available URL: http://www.smecorp.gov.my/vn2/node/533, 2558 (@A,
15).
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Abstracts

The objective of this article is to examine the effectiveness of the ASEAN
Agreement on Transboundary Haze Pollution (ATHP) and the Dispute Settlement
Mechanisms on Liability Claims. In Southeast Asia, transboundary haze pollution,
particularly from Indonesia’s forest fires created massive transboundary haze
pollution and had a devastating effect on biodiversity in the world. ASEAN has
initiated several relevant plans to cope with the transboundary environmental crisis.
However, the “ASEAN Ways” which referred to a regional style of engagement,
dealing on a “consultation” and “consensus” basis, has causing the ATHP to be
ineffective. Furthermore, the non-intervention policy of ASEAN member, the
domestic politics, the patronage networks and corruption within Indonesia, have
caused the ATHP to be ineffectiveness mechanism on its own for dealing with
transboundary haze pollution. In this regard, the possible solutions under the ASEAN

Charter will be examined.
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1. Introduction

In Southeast Asia, transboundary haze pollution occurs from Indonesia,
where most fires and haze problems occur intentionally by human cause.
Indonesian farmers have been using fire to clear land for thousands of years.1
Former Indonesian Forestry Minister Sudjarwo even described it as, “land clearing
for free”.” The expansion of oil palm plantations, along with pulp and paper
industries, and industrial timber ptantations,3 are an additional powerful cause
contributing to the start of many ﬂres.L1 In addition, in the mid-1990s, former
President Suharto’s land use policies to turn the million-hectares of peat forest in
Kalimantan into rice crop plantations; the Grand Million Hectare Peatland Project
have greatly contributed to the 1997-1998 fires disaster.” The 1997-1998 Indonesia’s
forest fires produced huge amounts of smoke spreading thick clouds of haze to
neighbouring countries in the Southeast Asia region, affecting more than 70 million
peoples.6 The unofficial estimate was that by mid-1998 the smoke had reached

beyond 5 million hectares.’ Fires devastated widespread forest areas, destroying

'Charles Victor and Barber James Schweithelm, Trial by Fire: Forest Fires and Forestry
Policy in Indonesia’s era of Crisis and Reform (Washington, DC: World Resources Institute
Report, 2000), pp. 5 and 7.

“Ibid., at 12.

’Alan Khee-Jin Tan, “The ASEAN Agreement on Transboundary Haze Pollution:
Prospects for Compliance and Effectiveness in Post-Suharto Indonesia,” New York University
Environmental Law Journal 13, 3 (2005): 653-654.

4Supra note 1, at 32; Helena M. Varkkey, “Addressing Transboundary Haze Through
Asean: Singapore's Normative Constraints,” Journal of International Studies 7 (2011): 83-101, at 86.

5Supra note 3, at footnote 26; S. Tahir Qadri, Fire, Smoke, and Haze: The ASEAN
Response Strategy, 1st Ed., (Manila: Asia Development Bank, 2001), p. 48.

6Supra note 1, at 8.

7Mongabay, The Asian Forest Fires of 1997-1998 [Online], available URL: https://
rainforests.mongabay.com/08indo_fires.htm, 2016 (March, 7).
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nearly 10 million hectares.” Air quality degenerated over the affected countries
including Malaysia, Singapore, Brunei and Thailand.” In Singapore, PSI levels reached
226 — a very unhealthy level."” In Malaysia. The PSI levels reached over 800, which
was considered as a significant harm level in Kuching. The carbon emission released
into the atmosphere was estimated at about 206.6 million tons, exceeding
emissions from the whole of North America over the same period. In 2015, almost
100,000 active fires were detected on the Global Fire Emissions Da’tabase,11 releasing
approximately 1.62 billion tonnes of CO, into the a’tmosphere.12 Indonesia, hence
become the fourth largest emitter of CO, in the world in a period of six weeks in
2015.° A recent report stated that the daily emissions of CO, from forest fires
exceeded the average daily emissions from all U.S. economic ac:tivi‘ty.14

To cope with the transboundary environmental crisis, the ASEAN Agreement
on Transboundary Haze Pollution (ATHP) was adopted and signed by all 10 ASEAN
member states in 2002. Indonesia, as the major contributor to the problem, was the
last of the ASEAN countries to ratify the agreement on 14 October 2014, a delay of
12 years. Although, ratification has taken place, massive transboundary haze
pollution has recurred almost annually, up to 2015, and this shows that the ATHP is
an ineffective agreement in addressing the transboundary haze problem. This essay

will examine the effectiveness of the ATHP and identify potential solution. | argue

8Supra note 3, at 656-657.

9Supra note 1, at 8.

10Supra note 4, at 86.

11Bri’ttany Patterson, Hellish Fires in Indonesia Spread Health, Climate Problems [Online],
available URL: https://www.scientificamerican.com/article/hellish-fires-in-indonesia-spread-health-
climate-problems, 2015 (October, 22).

12Neo Chai Chin, Singapore effort to fight haze “almost futile” [Online], available URL:
https://www.todayonline.com/singapore/singapores-fire-fighting-team-went-indonesia-too-late-
masagos, 2015 (October, 30).

“Ibid.

1LlNancy Harris, et. al,, Indonesia’s Fire Outbreaks Producing More Daily Emissions than
Entire US Economy [Online], available URL: http//Awwwvwri.org/blog/2015/10/Indonesia%E2%80%99s-fire-

outbreaks-producing-more-daily-emissions-entire-us-economy, 2015 (October, 16); see also, Supra note 13.
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that ATHP has several major weaknesses. One of them is the fact that the ATHP
lacks an effective mechanism for settling formal disputes as the ATHP was
constructed under the ASEAN Way, causing the ATHP to be ineffective.
Furthermore, ASEAN member states are followers of non-intervention, the major
principle of the ASEAN Way, which caused the ATHP to be drafted without
contributing to genuine cooperation among the member states.

In understanding the ATHP agreement, the “ASEAN Way” will be examined in
Part Two. Part Three will analyse the operations of the ATHP regime, its organisation,
scope and potential for prevention and remediation of the transboundary haze
problem including analysis of its effectiveness from the perspective of international
environmental principles. Part Four, the relevant problems which obstruct the
region from successfully solving the problem of transboundary haze pollution will
be identified. In this part, | argue that Indonesia’s failure to cooperate within the
country in preventing and controlling the haze can result in the ineffectiveness of
the ATHP. Next, the transboundary haze problem, which caused Indonesia to breach
an international law of state responsibility, will be examined. The breach of
international law leads to a possible solution in Part Five, in which the dispute can
be solved under the ASEAN Charter.

Part Five, | argue that the affected states can accuse Indonesia of non-
compliance with the ASEAN Charter, of breaching or failure to uphold international
law, and they should take their dispute to the ASEAN Summit. Then comes the
conclusions and recommendations for presenting the issue to the ASEAN Summit in

order to settle the dispute in Part Six.
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2. The ASEAN Norm and the “ASEAN Way”

The ASEAN Way is a regional cooperation known as “a code of conduct for
inter-state behaviour”,15 as well as a set of procedural norms which embody the
spirit of ASEAN." The principles of non-intervention and national sovereignty are the
most prominent characteristic of the ASEAN Way, underpinning the relations of
ASEAN member states with one another.” These norms are embedded in the 1967
Bangkok Declaration, which calls upon ASEAN members to ensure “their stability
and security from external interference in any form or manifestation.” . The ASEAN
Way is legally enshrined in the Treaty of Amity and Cooperation 1976 (TAC), and is
aimed at addressing intra-ASEAN disputes peacefully and encouraging mutual
cooperation. The ASEAN Way is also reaffirmed in the ASEAN Charter, Articles 2 (a)
and 2 (e). It could be said that ASEAN will never compromise on issues of national

sovereignty and territorial in’cegrity.19

2.1 The Acknowledgement of Non-intervention and National Sovereignty
Principles
ASEAN’s institutions are developed with the concept of uncompromised
: 20 . e . . . .
state sovereignty.  This leads to institution building with no decision making

authority, nor any enforcement mechanism. >’ Additionally, by virtue of non-

Amitav Acharya, “Ideas, identity, and institution-building: from the “ASEAN way” to the
Asia-Pacific way’?,” The Pacific Review 10, 3 (1997): 319-346, at 328.

“Gillian Goh, “The “ASEAN Way”: Non-Intervention and ASEAN’s Role in Conflict
Management,” Stanford Journal of East Asian 3, 1 (2003): 113-118, at 114.

"Helena M. Varkkey, “Indonesia Perspectives on Managing the ASEAN Haze” Sarjana 24,
1 (2009) 83-101, at 83-85.

18The Bangkok Declaration, 8 August 1967, the Preamble.

“Amitav Acharya, Corporation Constructing a Security Community in Southeast Asia:
ASEAN and the Problem of Regional Order, 3rd ed., (New York: Routledge, 2014), p. 67.

“Ibid., at 330.

“Ibid.
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intervention and national sovereignty, member states can determine the scope and
content of a negotiation in order to ensure their national interest.”” This allows
Indonesia to avoid tackling politically sensitive issues, particularly fires and haze
problems, at both regional and international level.”” For instance, Indonesia claimed
its sovereignty and the ASEAN Way avoided responding to these issues at the United
Nations General Assembly in 2006.” Among the ASEAN norms, non-intervention is
central to interstate cooperation, with its belief that outside intervention has
contributed to internal conflicts.” Regarding haze issues, the norms of non-
intervention and sovereignty discourage affected neighbouring states from criticizing
Indonesia, of its transboundary environmental probtems.26

The ASEAN Way encourages its members to behave in a manner that
does not undermine solidarity, 2 including protection of the “credibility and
reputation” of its neighbours when dealing with other regions.28 Varkkey points out
that Indonesia, in response to the ATHP, requested that the position of head of the
Panel of Experts, which was established to support the implementation of the
ASEAN Plan of Action on Transboundary Haze Pollution, should be reserved for an
Indonesian only.29 As a result, Indonesia could take control of the POE and make
sure of non-intervention related to fires and haze issues over their territory, which
Indonesia treats as internal issues. It is also arguable that the ASEAN Way focuses on

how the member states should behave and socialize with one another rather than

“Helena M. Varkkey, “Regional cooperation, Patronage and the ASEAN Agreement on
Transboundary Haze Pollution,” International Environmental Agreements: Politics, Law and
Economics 14, 1 (2014): 65-81, at 68.

“Helena M. Varkkey, Ibid.

“Ibid., at 95,

“Paruedee Nguitragool, Environment Cooperation in Southeast Asia ASEAN's Regime
for Transboundary Haze Pollution (Abingdon, Oxon.: Routledge, 2011), p. 32.

26Supra note 24, at 88.

27Supra note 17, at 331-332.

28Supra note 4, at 91.

29Supra note 24, at 71.
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focusing on conflict resolution.” This can be seen from the case of Singapore, who
once reminded its angry public not to criticised Indonesia because the ASEAN Way
of non-intervention in the internal affairs of other states, and in particular the
sovereign right of Indonesia, was highly regarded.31 The ASEAN Way has come under
wide criticism for its ineffective cooperation and failure in addressing ASEAN’s haze
problems. Hence, neighbouring states have had to seek their own measures to deal
with this problem. For instance, in the case of Singapore, the measures included
bilateral projects with the Indonesian government to combat the fires— the
Singapore-Jambi master plan —as well as the establishment of the Transboundary
Haze Pollution Act in 2014 to impose extra-territorial liability on Singapore

. 32
companies causing transboundary haze pollution.

2.2 The Dispute Settlement Mechanism based on the Process of
Consultation and Consensus

The ASEAN way is also referred to as a dispute settlement mechanism

based on the process of consultation and consensus through regional reliance.”

This is one of the fundamental principles outlined in Article 2 (d) of the TAC, which

calls for settlement of disputes by peaceful means. The ASEAN Way is characterised

by consultation and consensus building, developed for interaction between its

.- . . 34
members to ensure peace and stability in the region.

30Supra note 18, at 114.

31Supra note 4, at 88-89.

*Government of Singapore, Government Gazette Acts Supplement, No. 24 of 2014.

*Rodolfo C. Severino, ASEAN Today and Tomorrow: Selected speeches of Rodolfo
C. Severino, Jr. (Jakarta: ASEAN Secretariat, 2002), p. 51.

Ibid.
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3. The ASEAN Agreement on Transboundary Haze Pollution (ATHP)

3.1 Assessment of the ATHP: Institutions, Principles and Procedures
3.1.1 ATHP Institutions
1) The ASEAN Coordinating Centre for Transboundary Haze Pollution
Control (ASEAN Centre)

Article 5 (2) states that “[tlhe ASEAN Centre shall work on the
basis that the national authority will act first to put out the fires. When the national
authority declares an emergency situation, it may make a request to the ASEAN
Centre to provide assistance”. This provision reaffirms the principle of state
sovereignty which cannot be compromised. Likewise, it limits the authority of the
ASEAN Centre, given that the ASEAN Centre has no proactive power to tackle the
problem, rather working reactively with a broad description as directed by the
Parties.” Accordingly, Varkkey suggests that it was agreed by all parties for Indonesia
to take control of the ASEAN Centre, including a selection of specialists working in
the ASEAN Centre.” This all reflects the fact that state sovereignty has priority over
the haze mitigation measures.

2) The Secretariat

Under the ATHP, State parties will undertake their relevant
oblications at the national level and contribute in accordance with their
capabilities.37 There are no established provisions for the secretariat to proactively
monitor and investigate the compliance by states in both procedural and
substantive legislative enforcement. Nor are there any provisions to evaluate

whether state parties achieve targets in preventing and mitigating haze problems.

“Article 5 (a).

*Helena M. Varkkey, op.cit., 24, at 77.

*"Article 3 (2); see also Koh Kheng Lian and Nicholas A. Robinson, “Regional Environmental
Governance: Examining the Association of Southeast Asian Nations (ASEAN) Model,” Global

Environmental Governance (2002): 4-5.
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Additionally, there are no enforcement powers to receive complaints nor to adopt a
decision on the non-compliance of parties.
3) The ASEAN Transboundary Haze Pollution Control Fund (The
Haze Fund)
Article 20 (1), (2), (3) provided for the establishment of the Haze
Fund, to be administered by the ASEAN Secretariat under the guidance of the
Conference of member states. It identifies possible financial sources and voluntary
contributions from its member states or from external international organisations.38
In 2007, the member states each agreed to contribute an amount of USD 50,000 to
the fund.” According to Tan, the amount of the contribution is just symbolic, as the
major potential donors and affected states such as Singapore, Malaysia and Brunei
will not be willing to contribute large amounts of money to combat transboundary
haze if it is foreseen to be an ineffective measure.L10 As a result, Jerger indicates that
the amount of the money contributed to the fund is problematic because the costs
of preventing and mitigating the haze problem out weighs the money contributed.”
Nurhidayah, Alam and Lipman point out that from Indonesia’s perspective, the price
of ratification and implementation outweighed the benefit gained from accessing
the haze fund.” Thus, it could be argued that the Haze Fund would not have been

an incentive to motivate Indonesia to ratify the agreement.

“Article 20 (5), (6).

*Paruedee Nguitragool, op.cit., 27, at 125; Alan Khee-Jin Tan, op.cit., 3, at 668.

“Ibid.

“David B. Jerger, Jr. “Indonesia’s role in realising the goals of ASEAN Agreement on
Transboundary Haze Pollution,” Sustainable Development Law & Policy 14, 1 (2014): 42.

42Nurhidayah, L., Alam, S. and Lipman, Z., “The influence of international law upon
ASEAN approaches in addressing transboundary haze pollution in Southeast Asia,” Contemporary
Southeast Asia 37, 2 (2015): 191.
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3.1.2 The Principles of International Law in the ATHP
1) The Sovereign Right and the State Responsibility Principle
Article 3 (1) of the ATHP refers to Article 2 of the United Nations
Charter and the principles of international law regarding sovereignty and the state

responsibility for transboundary environmental harm. It states that:

The parties have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit
their own resources pursuant to their own environmental and
developmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the

environment and harm to human health of other States.

According to the statement above, the responsibility of the state
to ensure that activities within its jurisdiction do not cause damage to the areas
beyond the limits of its national jurisdiction is part of the principle of state
responsibility. The state responsibility principle for transboundary environmental
harm or the principle of sic uteretuoalienum non laedas has emerged from the
judgment of the Trail Smelter Arbitration in 1941.” The arbitration award reaffirms
the sovereign right of a State to conduct activities within its jurisdiction.44 However,
two obligations must be taken into account. These are “the obligation not to cause
environmental harm in other states” or “the no harm principle”, and “the
obligation to pay compensation for the damage caused”.” Under international law,

compensation is also utilised to include non-monetary reparation such as restitution

A K. Tan, “Forest fires of Indonesia: State responsibility and international liability,”
Comparative Law Quarterly 48, 4 (1999): 834.

“Ibid., at 834.

“Rebecca M. Bratspies and Russel A. Miller Transboundary Harm in International Law
Lessons from the Trail Smelter Arbitration cited by Nurhidayah, L., Alam, S. &Lipman, Z., op.cit.,
46, at 183,186.
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and satisfaction, either singly or in combination with one another. It is traditionally
accepted that territorial sovereignty grants permission to a state to possess and
exploit natural resources within its territory.47 On the other hand, it also obliges the
source state not to cause any harm to territories beyond the jurisdiction of any state
as well as to pay compensation for the damage caused.” This principle has become
part of customary law, which plays a significant role in international environmental
agreements as well as in the ATHP, as these agreements do not provide practical
operation, nor “sharply defined standards of conduct”.” This feature was reaffirmed
in Principle 21 of the Declaration adopted by the United Nations Conference on the
Human Environment in Stockholm and Principle 2 of the Rio Declaration.

According to Nurhidayah, Alam and Lipman,50 the state responsibility
principle can “ensure that states do not cause environmental damage to other
countries and pay compensation for any damage caused.” In this regard, the state
responsibility principle can impact state behaviour because it has preventative and
deterrent measures.”” However, the former principle has been explicitly adopted in
the ATHPSZ, while the latter principle was not adopted. States are reluctant to claim
for compensation and prefer instead to settle disputes by consultation and
negotiation under the ASEAN Way.53

It should be noted that while Indonesia adhere to “the
sovereign right”, to exploit their natural resources, Indonesia is unable to control the
damage within its jurisdiction. Indonesia has failed to fulfil two obligations, namely

the obligation not to cause environmental harm and the oblication to pay

*“International Law Commission (LC)'s 1996 Draft Rules on State Responsibility, article 34.

“Phoebe N. Okowa, State Responsibility for Transboundary Air Pollution in International
Law (New York: Oxford University Press, 2000), p. 65.

48Phoebe N. Okowa, Ibid.

“Ibid, at 60.

“Nurhidayah, L., Alam, S. &Lipman, Z., op.cit., 46, at 186.

“lbid.

Article 3 (1).

ZArticle 27.
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compensation for the damage caused. Indonesia has breached its state
responsibility by failing to fulfil two obligations under the state responsibility
principle. In this regard, the “regional attitude of deference towards the internal
affairs of one’s neighbours”, or the ASEAN Way of non-intervention, encourages
Indonesia to breach its state responsibility. This is due to the fact that the affected
states have never claimed compensation for the damages caused by Indonesia. Lian
also argues that the implementation of the state responsibility principle is
guestionable because state sovereignty is firmly embedded in the ASEAN Charter,54
and ASEAN’s agreements, as well as in the ATHP. It could be said that in ASEAN, the
sovereign right contradicts the state responsibility principle. Consequently, in Article
3(1), sovereign right is stated before the state responsibility principle in the same
article. It could be argued that in ASEAN, sovereign right is interpreted as prevailing
over the state responsibility principle. Moreover, states can exploit their own
resources as long as they can control harm within their territory. These all reflect
the fact that ASEAN has accepted the unlimited permanent sovereign rights over
their natural resources.

This concept is opposed to the principle of sustainable
development as defined by the Brundtland Commission, “[Dlevelopment that meets
the needs of the present without compromising the ability of future generations to
meet their own needs. The reason why unlimited permanent sovereign rights over
their natural resources contravene the principle of sustainable development, is
pointed out by Horbach: “Conduct that was not prohibited under international law

at the time of initiation can now be characterised as contravening a number of

**koh Kheng-Lian, “ASEAN  Environmental Protection in Natural Resources and
Sustainable Development: Convergence versus Divergence?,” Macquarie Journal of International and
Comparative Environmental Law 4 (2007): 46 cited by Nurhidayah, L., Alam, S. & Lipman, Z.,
op.cit., 48, at 183.
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newly and widely recognised principles and norms of international environmental
law”.”
2) The Principle of Cooperation

Article 3 (2) of the Agreement states that:

The Parties shall, in the spirit of solidarity and partnership and in
accordance with their respective needs, capabilities and situations,
strengthen co-operation and co-ordination to prevent and monitor
transboundary haze pollution as a result of land and/or forest fires

which should be mitigated.

This provision authorises member states to interpret the obligations they are
taking according to “their respective needs”. In this regard, it can be argued that the
ATHP expressly allows states to prioritise their national interests including their
domestic affairs over their duty to cooperate with one another in order to combat
the fire and haze problem. Moreover, it provides that states shall strengthen their
cooperation in accordance with their “capabilities” and “situations”. It is also given
that the parties have their high discretion to cooperate according to the limits of
their capabilities; also the level of cooperation can vary depending on differing
internal situations. Even several environmental treaties at the international level
regulate the state’s duties by relying upon socio-economic capabitities.56

Additionally, the parties can either “jointly or individually” develop
strategies and response plans to control risks to the environmen’t,57 as well as
“individually or jointly” support scientific and technical research programmes
“whenever possible”.58 It could be argued that these provisions discourage the

power of cooperation, particularly given the excuse to the developing countries to

“Nathalie L. J. T. Horbach and Pieter H. F. Bekker, “State Responsibility for Injurious
Transboundary Activity in Retrospect,” Netherlands International Law Review 50, 3 (2003): 328.

56Phoebe N. Okowa, op.cit., 51, at 66.

“Article 10 (1).

*Article 17,
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refuse cooperation in various situations which they deem unilaterally appropriate.
As in the case of Indonesian parliamentarians used to argue that to ratify the ATHP
would place a heavy burden on Indonesia as the nation did not have enough funds
to support the monitoring systems.59 As a result, the ratification was withheld for
twelve years. Moreover, Okowa points out that ASEAN should have been cooperating
and exchanging scientific and technical information at the global level because
ASEAN’s example “should have been taken from the experience of European states,
since it is in these regions that the problem of transboundary air pollution is most
acute”.”

According to Article 12, Nguitragool argues that it has created a
formal mechanism which encouraged closer coopera‘tion.61 This includes developing
a resource inventory which allows information sharing in terms of “existing resources
for collective action such as airplanes and heavy machines”, which did not happen
before.”” On the other hand, Article 12 (3) provides that, if fires arise within its
territory and the receiving party needs assistance, assistance may be requested from
other states directly or through the ASEAN Centre. Coordination among its members
through the ASEAN Centre to put out the fires depends upon the discretion of the
receiving party.63 Also assistance can only be employed upon request, with the
consent and under the terms of the receiving party.64 Only the receiving party may
initiate the entry of fire personnel from an assisting party into its territory. Again, the
receiving party alone must decide when the fire can no longer be extinguished by
national authority and assistance from other parties is needed.” In such cases, they

can declare an emergency situation. Since there are no clear standards of the

59Helena M. Varkkey, op.cit., 24, at 76.
60Phoebe N. Okowa, op.cit., 51, at 148.
“Paruedee Neuitragool, op.cit., 27, at 76.
“Paruedee Nguitragool, Ibid.

“Article 5 (2), 12 (2).

“Article 12 (2).

“Article 5 (2).
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minimum level of pollution to declare an emergency, it could lead to inconsistent
discretion in determining the emergency situation depending upon domestic
political will. As a result, a large measure of discretion of the receiving party has
contributed to the ineffectiveness of the mitigation measures in dealing with the
haze problems.

Indonesia as a receiving party has refused assistance in relation
to the transboundary haze mitigation several times in the past. This includes the
delay of entry of the Panel of Experts (POE) into the country in response to the
haze probLem.66 Recently, in 2015, Indonesia rejected the offer of assistance from
Singapore in suppressing the forest fires before its approval of assistance at later
stage. According to Singapore’s Minister for the Environment and Water Resources,
Masagos Zulkifli, the approval was considered “almost a futile exercise”. The haze
crisis that year reflected the fact that the provisions which allow a source state to
initiate the entry of fire personnel from an assisting party into its territory, without
the explicit standard practice on how the source state should declare the
emergency situations, can be considered as largely ineffective in preventing and
mitigating measures. Moreover, the receiving party can determine the scope and
terms of assis‘tance,67 as well as provide local facilities and service for the effective
administration of the assistance “to the extent possible”és, given that high discretion
and inconsistent standards depend upon the internal affairs of the receiving party.

In order to empower the measures to mitigate the fires,
emergency declaration standards, including hot spot standards should be explicitly
determined. This can also prevent the influence of domestic politics. In particular, in
ASEAN haze problem, Indonesia’s patronage politics system may obstruct the fires
suppression measures. If the emergency declaration standards, as well as the hot
spot standards are explicitly determined, when a source state is unable to control

the fires and they are beyond permissible thresholds of tolerance, other states

66Helena M. Varkkey, op.cit., 24, at 71.
“"Article 12 (4).
“Article 13 (2).
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would be legally allowed to assist the source state to suppress the fires without its
prior permission.
3) Precautionary Principles
Article 3 (3) of the Agreement states that:

The parties should take precautionary measures to anticipate, prevent
and monitor transboundary haze pollution as a result of land and/or
forest fires which should be miticated, to minimise its adverse effects.
Where there are threats of serious or irreversible damage from
transboundary haze pollution, even without full scientific certainty

measures shall be taken by Parties concerned.

This provision provides for the adoption of the precautionary
principle as a voluntary measures. The agreement suggests that parties should take
precautionary measures to prevent and monitor transboundary haze pollution, even
if the scientific certainty remains unproven. It contains no clear target, nor guideline
for parties to be regulated. Tan points out that the use of the word “should”
imposes a weaker standard than “shall”. Also, it is non-mandatory language which
“duly reiterates, as is the management and use of natural resources in an
ecologically sound and sustainable manner”.” Thus, the member states have
considerable discretion to determine the appropriate measure. This could lead to
inconsistency because the discretion of member states is dictated by domestic
political factors, as in the case of Indonesia in particular, as will be discussed in
detail in Part Four.

4) Principle of Notification and Information

According to Okowa, in an international environmental treaty,

normally the provisions on notification and information will require the source state

to give notice to potentially affected states prior to conducting activities that may

“Alan Khee-Jin Tan, op.cit,, 3, at 661.
“Ibid., at 662.
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entail considerable risk of poltution.71 The obligations should include informing the
potentially affected states of dangerous activities which may pose a risk to public
health, and providing any necessary information relating to the nature of the
activity, the risks that might occur, as well as the damage it may cause. But the
ATHP provides a different provision for notification and information. Due to
Indonesia’s domestic political issues, decentralisation of power to regional authorities has
weakened the power of its central government. The central government itself is
unable to actively control the burning activities occurring at national level, nor at
regional level either. It could be argued that this reason has contributed to the
ATHP, which was drafted without the above international standards to strengthen it
effectiveness.

The obligation to notify and inform is provided in Article 4 (2),
which requires the parties that “[wlhen the transboundary haze pollution originates
from within their territories, respond promptly to a request for relevant information
or consultations sought by a State or States”. This is merely a general provision
which requires a source state to provide information sought by another state at the
time transboundary haze pollution has arisen. It is not wide enough to include
information sought by the potentially affected states prior to the occurrence of the
haze. Thus, this provision leads to inefficient and ineffective preventive measures.
According to Lian and Robinson, ASEAN is “ill equipped” to deal with urgent
problems such as fires and haze due to its inappropriate response to the situation.
The potentially affected state should be able to access and request any further
relevant information prior to the occurrence of transboundary haze, as well as be
able to know whether any fire-related risk activities have been initiated in the source
state. This will empower the ability of the potentially affected state to collect
information on the risks that may occur, and ensure an immediate response to the
request of the source state whenever an emergency situation is declared in

accordance with Articles 5(2) and 12. This is due to the reason that appropriate

"Phoebe N. Okowa, op.cit., 51, at 136.
72Koh Kheng Lian and Nicholas A. Robinson, op.cit., at 10.
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information and notification could provide early warning and develop related
measures to deal with the transboundary pollution problem as an “[e]arly warning
is only effective when it leads to early action for prevention.”73

This provision is consistent with Article 5 which implicitly provides
that the ASEAN Centre has no authority to request any fire-related information from
the source state. It reflects the prominent characteristic of the ASEAN Way as non-
intervention.

5) The Principle of Prevention

Article 3 (2) also provides for a duty to prevent transboundary
haze pollution as member states shall strengthen co-operation and coordination to
prevent and monitor transboundary haze pollution in accordance with the state’s
capabilities and situations. Okowa suggests that this provision has implicitly applied
state obligations in term of a requirement of due diligence depending on the state’s
capabilities and situations.’ He also argues that this standard of due diligence is not
enough, as compared to an intermnational performance standard like the Environmental
Impact Assessment EIA).”

ASEAN states, in particular Indonesia, are engaged in a political
patronage system and in. An EIA public participation process would be unable to
hold transparency. In addition, ASEAN states are still far from a response to environmental
degradation because they adhere to their absolute sovereign right.76 As a result, the
public participation principle was merely reiterated in Article 3 (5) that member
states “should involve, as appropriate, all stakeholders, including local communities, non-

governmental organisations, farmers and private enterprises” in order to address

“United Nations, A More Secure World: Our Shared Responsibility, A Report of the
High-level Panel on Threats, Challenges and Change [Online], available URL: www.un.org., 2015
(October, 18).

74Phoebe N.Okowa, op.cit., 51, at 80.

"loid., at 87.

“Nathalie L. J. T. Horbach and Pieter H. F. Bekker, op.cit., 59, at 341.
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transboundary haze pollution. It was drafted with voluntary language and no explicit
guidelinesfor obligation or compliance.

Article 9 of the Agreement states that “[elach party shall
undertake measures to prevent and control activities related to land and/or forest
fires that may lead to transboundary haze pollution”. This can be achieved several
ways as stated in Article 9 (a)-(g) of the ATHP, including by encouraging its member
states to develop and implement legislative and regulatory measures to promote a
zero burning policy. This provision merely provides a “procedural performance
standard” as a general guide to regutation.77 According to Nurhidayah, Alam and
Lipman, “it does not directly forbid certain c:onduct”,78 and contains no rules on
state liability for damage.79 Additionally, the important provisions on how to
develop preventive measures and a national emergency response are absent.” This
leaves it to the discretion of member states to overcome their difficulties in
undertaking prevention measures. Additionally, Jerger points out that this provision
was defined as a “conditional term”.”" Member states are left to take administrative,
legislative and relevant measures to implement their own obligations. Although, the
Agreement uses the word “shall” without any supervision mechanism nor coercive
measure, it is merely non-mandatory language. Thus, it relies heavily on the
responsibility of the source state to implement and comply.

Additionally, in undertaking preventive measures, Article 7(1) and
(2) provide that member states are required to take their own measures to monitor
forest fires and haze pollution by designating their own National Monitoring Centre
to undertake monitoring thereof. Despite the haze problem being a common

concern in the ASEAN region, there is no provision for the affected state to jointly

"Ebinezer R. Florano, “Assessment of the "Strengths" of the New ASEAN Agreement on
Transboundary Haze Pollution,” International Review for Environmental Strategies, 4 (1), (2003):
139.

“lbid.

“lbid.

“Parudee Nguitragool, op.cit., 356-378 cited by Helena M. Varkkey, op.cit., 24, at 70.

81Daviol B. Jerger, Jr., op.cit., at 41.
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monitor it. By virtue of the non-intervention principle stated in Article 3 (1), member
states are free to interpret and apply the obligations they are taking on. Individual
monitoring can be a disadvantage because developing countries may lack experts
and technologies. In the ASEAN region, Singapore is best equipped with experts and
satellite technology as well as monitoring stations,82 which can effectively miticate
haze. Hence, joint monitoring is more appropriate in mitigating regional haze.
3.1.3 The Procedures of the ATHP
1) Provision for Settlement of Disputes and the Liability Regime

Article 27 of the ATHP states that “[alny dispute between Parties
as to the interpretation or application of, or compliance with, this Agreement or any
protocol thereto, shall be settled amicably by consultation or negotiation”. This
provision encourages the parties to settle the dispute in an amicable manner. It explicitly
adopted the ASEAN Way of dispute resolution which is based on consultation and
consensus.

As discussed earlier, consultation and consensus are traditional
ways of regional engagement in dispute settlement. It is not a formal dispute
settlement mechanisms; rather it is a matter of quiet diplomacy.83 According to
Florano, this agreement was drafted with the intention to “institutionalise the
ASEAN Way of intergovernmental cooperation in the ATHP” ™ It can be argued that
this dispute settlement mechanism is not conflict resolution, but conflict avoidance.85
Acharya also points out that avoiding conflict is just stalling to buy time because the
conflict may re-emerge again in the future.” Despite the legally binding nature of
the agreement, ASEAN member states are encouraged to settle disputes by
consultation or negotiation rather than through the formal dispute resolution
mechanism. Though the ASEAN Way is claimed to have led ASEAN to succeed with

82Hetena M. Varkkey, op.cit., 24, at 85.

83Rodoh‘o C. Severino, op.cit., 37, at 51.

*Ebinezer R. Florano, op.cit., 84, at 142.

®Amitav Acharya and Ebooks Corporation, op.cit., 21, at 67.
“Iid.
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several multilateral negotiations, it is limited to matters of common interest which
are mutually agreed by every member state.”” Where the dispute involves a matter
of national interest, sovereignty and territorial integrity, then it is most likely that no
consensus will be reached and the dispute will remain unresolved.”

In the case of ASEAN transboundary haze pollution, many
Indonesian elite politicians treat their interests in oil palm plantations as national
interests. In this respect, Indonesia’s compliance will be inconsistent and will rely on
political will and “dominant actors”.ggAs a result, the dispute over the transboundary haze
problem, which a number of the Indonesian elite politicians consider as an issue of
national interest, would not be able to be solely resolved by this informal dispute
settlement mechanism under the ATHP. The ATHP does not provide for a solution
where the consultation process or negotiation fails to resolve the dispute. Also,
there is no institution for settlement of disputes under this agreement. Nor has
provision for disputes to be taken to the International Court or Arbitration. Thus, the
dispute will remain unresolved. In the words of Djiwandono, the problem is ‘swept
under the carpet’.90 The absence of an effective dispute settlement mechanism will
lead to other related issues including no civil liability or punitive measures, such as
sanctions or suspension, which can be adopted under the agreement. As in the case
of the ATHP, the agreement cannot regulate issues of responsibility or liability for
damage that might arise in the event of non-compliance with its provisions. This is a
significant factor resulting in transboundary haze pollution problems remaining
unresolved under the ATHP.

87Amitav Acharya , op.cit., 17, at 329-331.

Ibid., at 332.

89ALan Khee-Jin Tan, op.cit., 3, at 664.

Amitav Acharya and Ebooks Corporation, op.cit., 21, at 67.
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3.2 The Absence of Effective Dispute Settlement Mechanism under the
ATHP

Despite all member states of ASEAN acceding to the ATHP as a legally
binding agreement, they have resisted regional engagement of the ASEAN Way, and
refused a formal dispute settlement mechanism both in theory and practice. The
ATHP seemingly takes the form of soft law with voluntary principles and noenforcement
measures. It seems that the fires and haze situation cannot be resolved solely with
the enforcement of this agreement due to the absence of effective dispute settlement
mechanisms and coercive measures. Thus, by itself, the ATHP is an ineffective
lecally binding agreement.

In addition, the procedures for the parties’ obligations in monitoring,
preventing and mitigating the haze, do not make any difference from the concept of
ASEAN Way. Varkkey points out that the effectiveness of the environmental agreement
relies heavily on “the style of regional engagement in prac:tice.”91 It could be said that,
while ASEAN puts forward the haze combat measures, it encourages its members to
combat the haze to the extent that does not contravene the ASEAN Way of the non-
intervention principle. National sovereignty remains uncompromised. This leaves the
problem to be solved within the competence and responsibility of the source state.
For this reason, the ASEAN failure to address the haze problem under this
agreement has been forecasted.92 Furthermore, the absence of effective dispute
settlement mechanisms and coercive measures imposes considerable limits on the
development of the agreement as it is solely based on the voluntary compliance of
states. The ATHP itself is unable to resolve any disputes which may arise. According
to Florano, it can only be optimised if agreement can be reached and if all states
are committed to full comptiance.g3 Similarly, Tan points out, “[aln international

regime can be said to be ‘effective’ only when the rules which it prescribes are

"Helena M. Varkkey, op.cit., 24, at 70.

?Lee Leviter, “The ASEAN Charter: ASEAN Failure or Member Failure?,” International
Law and Politics 43 (1) (2010): 166.

“Ebinezer R. Florano, op.cit., 84, at 132.
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adequately implemented and enforced, eliciting a high degree of compliance by the
target actors.”94 In other words, the effectiveness of the ATHP in addressing the fire
and haze problems depends largely on the responsibility of the source state,
particularly Indonesia, to implement and comply.

The absence of effective dispute settlement mechanisms and
coercive measures for non-compliance have contributed to an ineffective agreement
similar to the previous non-binding accords. This was a clear case in 2013, when
Indonesia, claiming internal legal barrier, refused to cooperate with Singapore by not
sharing concession maps to enable precise location of fires and identification of the
plantation companies involved.” This led to delays in the haze monitoring system
that Singapore has initiated to combat the haze problem in the region. Although
Indonesia had not yet ratified the ATHP at that time but Indonesia is a member of
the Sub-Regional Ministerial Steering Committee on Transboundary Haze Pollution
(MSQ), which is similar to the ATHP in respect of the activities that parties are
required to take in order to combat the haze.” Thus, Indonesia was obliged to
cooperate with its neighbours in order to combat the fires in accordance with the
MSC, but without the legally binding force of its non-binding accord, with which
Indonesia had no actual binding responsibility to comply.

The absence of an effective dispute settlement mechanism and
coercive measure led the ATHP to an inefficient and ineffective legally binding
agreement. A recurrence of transboundary haze pollution almost annually, causing
adverse effects to neighbouring states is clear evidence that the transboundary haze
pollution problem cannot be effectively addressed under this agreement. The
affected states cannot rely on the ATHP; rather they have to seek other measures.
This also can be seen from the case of Singapore, who could not seek cooperation
from Indonesia in order to effectively address the problem, and so established its

own Transboundary Haze Pollution Act in 2014, to prosecute Singaporean

9llALan Khee-Jin Tan, op.cit., 3, at 648.
*Nurhidayah, L., Alam, S. &Lipman, Z., op.cit., 46, at 190.
96Daviol B. Jerger, Jr., op.cit., 45, at 43.



222 7 7 atuii 2

individuals and companies that contribute to the transboundary haze pollution.
Consequently, in 2015, Singapore even issued a Preventive Measures Notice under
the Transboundary Haze Pollution Act to warn several Indonesian companies which
have offices in Singapore, ordering them to extinguish any fires in the concession
areas, or to prevent their spread, and to discontinue any burning activities on such
land. For this reason, ASEAN fails to meet the expectations of the affected states by
establishing an unenforceable agreement. A possible solution to overcome this
situation will be discussed in Part Five: to claim compensation from Indonesia under
international law, as Indonesia is under an obligation to compensate for damageit

has caused.
4. The Relevant Problems

4.1 Interstate Cooperation between Indonesia, Malaysia and Singapore
1) State Sovereignty in Indonesia and the Non-intervention Principle
Indonesia adheres to the principle of state sovereignty and non-
intervention because of its previous long standing experience of external
intervention resulting from its history of colonisation.”” Indonesia was a Dutch
colony until the middle of the twentieth century.98 Besides, Indonesia has gained
sovereignty with the shedding of blood.” This fact, coupled with the external
intervention within Southeast Asian states during the cold war conﬂic’t,100 led
Indonesia to suspect and refuse international assistance on most occasions.

Indonesia normally treats external assistance as domestic intervention. According to

"Paruedee Nguitragool, op.cit., 27, at 146.

98Hetena M. Varkkey, op.cit., 19, at 88.

“Ibid.

Pparuedee Nguitragool, op.cit., 27, at 147; Helena M. Varkkey, op.cit., 19, at 88.

' udith Mayer, “Transboundary Perspectives on Managing Indonesia’s Fires,” The
Journal of Environment & Development 15 (2) (2006): 205; ParuedeeNguitragool, op.cit., 26, at
146.
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Mayer, external assistance was even treated as a “threat to Indonesian
sovereignty”.102 This was the precise challenge faced in the early 1980s: Indonesia
had received assistance and a plan from Germany in relation to forest fires, but
refused to carry it out. 1 Furthermore, in an Intergovernmental Negotiating
Committee Meeting for the ATHP in 2001, Indonesia had no trust in external
intervention in the form of assistance. This led to the creation of aprovision of the
ATHP, which allowed the source state of pollution (Indonesia in particular) to accept
or refuse assistance offered by other countries at its discretion. ™

According to Transparency International the global coalition against
corruption’s report, Indonesia is one of the world’s most corrupt countries. A
significant reason behind Indonesia’s strong adherence to state sovereignty and the
non-intervention principle is the corrupt patronage system in the country, which the
Indonesian government does not want to be exposed in‘temationaLly.w5 Thus they
refuse most external assistance which they consider to be domestic intervention.

2) Interstate Cooperation between Indonesia and Malaysia

With Malaysia, Indonesia has had a territorial dispute over the Borneo
islands of Litigan and Sipadan, and the country lost these two islands to Malaysia in
2002 under the judgment of the International Court of Justice.” The conflicts
between these two countries is rooted in political and historical tensions relating to
territory, as well as ethnic differences between the Javanese government in Jakarta
and the Malay ethno-linguistic group in Sumatra.’ According to Nguitragool, the
Javanese President, Suharto, was firmly convinced that Malaysia was against him.108

She also indicates that Indonesia suspected that Malaysian assistance was “part of

"% judith Mayer, Ibid.

'®A. K. J. Tan, op.cit.,, 47, at 841-843.

Particle 12; Paruedee Nguitragool, op.cit., 27, at 146.

105Helena M. Varkkey, op.cit., 24, at 77.

*Case Concerning Sovereignty Over PulauLitigan and PulanSipadan (Indonesia v. Malaysia)
Judgment of 17 December 2002.

“paruedee Neuitragool, op.cit., 27, at 65.

“loid., at 65.
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the conspiracy to tarnish the reputation of the Javanese President” and to exploit
this change as an opportunity to become a new ASEAN leader."” She indicates that
Malaysia once sent 1,200 troops to Indonesia to suppress the fires without
authorisation from Indonesia.  Indonesia took it seriously as an effort to intervene
in its internal affairs and as an effort to embarrass Indonesia intemationatty.111
3) Interstate Cooperation between Indonesia and Singapore

At the beginning of the haze episode, Singapore had seriously kept up
with the ASEAN Way of non-intervention in its neighbours’ internal affairs, avoiding
criticism of Indonesia and leaving Indonesia to handle the situation as its own
internal affair. Although, the transboundary haze situation become worse during
1997-1998, and the Singaporean public requested their gsovernment to claim for
compensation from the Indonesian government for transboundary damages, initially
Singapore still firmly upheld the norms of the ASEAN Way.113 However, because the
transboundary haze kept on blanketing the territory of Singapore almost annually,
which adversely affected the health of the nation, coupled with the fact that the
Indonesian government has not taken the transboundary haze problem seriousLy,114
Singapore has had to tackle the problem by other measures of engagement.115 This
includes financial and technical support to Indonesia in the form of aircraft for cloud
seeding, satellite images of hot spots and other software and hardware equipment,
as well as enabling the cooperation by bilateral agreement. However, Indonesia did
not fully appreciate Singapore’s assistance. Varkkey points out the dissatisfaction of

Indonesia who claimed that Singapore was a barrier to its economic devetopment.116

Pparuedee Neuitragool, 65, 147.

"Ibid., 65.

Hibid.

112HeLena M. Varkkey, op.cit., 4, at 88, 89.
"Judith Mayer, op.cit., 112, at 208.
"Helena M. Varkkey, op.cit., 4, at 88.
Ibid.

"Helena M. Varkkey, op.cit., 24, at 93.
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Indonesia refused extensive cooperation with Singapore on various occasions.” " With
the problems remaining unresolved, Singapore sought international assistance by
raising the issue of transboundary haze at the United Nations General Assembly in
October 2006.118 Indonesia insisted on the ASEAN Way of non-intervention, and
. . . .. . 119 .
avoided discussion on this issue at the International level. = As a result, Singapore
needed to seek its own national mechanisms including the establishment of the
Transboundary Haze Pollution Act in 2014, to prosecute Singaporean individuals and

companies that contributed to the transboundary haze |oollution.120

4.2 Domestic Politics and Corruption in Indonesia Resulting in the Capacity

to Comply with the ATHP
In Indonesia, corruption among government agencies, both at central and
regional levels, leads to an absence of cooperation in forest fire management
measures. Consequently, the prosecutorial and judiciary procedures are also
inefficient and ineffective due to the corruption of such authorities. The courts are
usually influenced by bribery, resulting in the protection of the plantation
interests. According to Tan, the prosecution of illegal logging and burning has
become burdensome due to a corrupt Indonesian judiciary.122 Moreover, the law
focuses on punishing individuals rather than the corporate body.123 In 1997, 176
companies were identified as suspect of violating the law by instigating large scale
forest burning, but 19 companies had been indicated as forest burners and only four
had been prosecuted.m1 Recently, despite Indonesia’s efforts to prosecute a

number of perpetrators, the court still imposes lenient punishments by ordering

""Helena M. Varkkey, at 88.

paruedee Neuitragool, op.cit., 27, at 118.

119Nurhiolayah, L., Alam, S. and, Z. Lipman, op.cit., 46, at 197.
120Nurhiolayah, L., Alam, S. and, Z. Lipman, op.cit., 46, at 197.
"*'Alan Khee-Jin Tan, op.cit., 3, at 682-683.

“Ibid, at 678.
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124Chartes Victor and Barber James Schweithelm, op.cit., 1, at 8.
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them to pay small penal’ties.125 This leads to ineffective enforcement of fire
management Legislations.126

According to Varkkey, oil palm plantations are the foundation of patronage
networks in Indonesia. ~ She points out that the major oil palm plantation
companies normally appoint a board of commissioners from retired senior government
officials, who are well connected with the ruling eLi‘te.128 Thus, Indonesian elites who
have close patronage links with oil palm companies are against the fires management
laws because they concern a forest as a major interest and will thus try to protect
the interests of the oil palm plantations.

This was one particular response, but repeated on several occasions. In
2006, Indonesia politicians stated that “nothing could be done about the haze
except to wait for a change in weather conditions.” Moreover, the fact of Indonesia’s
decision to withhold ratification of the ATHP for twelve years is also prominent
evidence. On several occasions the elite politicians succeeded in obstructing the
ratification in parliament.m It could be argued that they would definitely use their
power again in order to protect their own interests.

Thus, interstate cooperation between Indonesia and other countries in
addressing the transboundary haze problem, in accordance with the ATHP, would
be extremely difficult. Additionally, it could be argued that Indonesia knew from the
beginning that the country would lack the capability to effectively cooperate with
other ASEAN countries in implementing and complying with the ATHP. This is due to
the fact of Indonesian efforts to exclude the coercive measures from the ATHP

during the negotiation of the agreement.m Moreover, Indonesia cooperates with

125ALan Khee=Jin TAN, op.cit., 104, at 14-15.

“loid.

“Helena M. Varkkey, op.cit., 24, at 67.
“Helena M. Varkkey, Ibid.

Helena M. Varkkey, Ibid., 24, at 74.
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other states under its own established conditions. This has enabled Indonesia to
ensure that the haze mitigation measures are under its control.”!

Furthermore, at the emergency meeting of regional environment
ministers in July 2013, Indonesia insisted on not revealing its plantation concession
maps giving the precise location of the fires and the concession holders.” Likewise,
Indonesia has established a condition to establish a new national map to be shared
with other member states, which is called “One Map Ini’tiative”.133 In this regard,
cooperative sharing of information will not occur until the national map is
introduced. >

In addition, the ASEAN Way as non-intervention and national sovereignty
has empowered the patronage politics system.135 ASEAN cannot extensively discuss
the patronage politics system, forest concessions, or other related issues which are
the root cause of fires and haze because these are deemed to be the internal affairs
of Indonesia. As a result, Indonesia can hide the real problem behind the forest fires
and the resulting haze remains unresolved. In this regard, if the Indonesian
patronage politics systems has remained influential, effective enhanced cooperation
within the ASEAN region to mitigate the haze in accordance with the ATHP, is still far
from accomplished. In conclusion, the transboundary haze pollution that occurs
almost annually shows that Indonesia is unable to effectively cooperate with other
ASEAN countries. It also shows that Indonesia is not ready to implement and

comply with the ATHP in addressing the problem of transboundary haze.

4.3 Indonesia’s Breach of the ATHP and International law
The Indonesian law, which permits land clearing by fires to be continued for

plots of land under two hec‘cares,136 contravenes the ATHP, which prescribes a zero

131Helena M. Varkkey, op.cit., 24, at 71-72.
“2Alan Khee-Jin TAN, op.cit., 47, at 2-4, 17.
Plid., at 3.

lbid.

135Hetena M. Varkkey, op.cit., 24, at 66.
136Hetena M. Varkkey, Ibid., 19, at 91.
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burning policy, as indicated in Articles 9 (a), (d) and (g). In addition, even after
Indonesia’s ratification in 2014, the haze crisis occurred again in 2015. This shows
that Indonesia has failed to comply with the monitoring provision, in accordance
with Articles 7 and 9 (e).

Under the state responsibility principle, Indonesia has to be responsible
towards those affected states, due to its failure to perform its obligations under a
customary international law, the state responsibility which comprises the obligation
not to cause any harm to territories beyond the jurisdiction of any state and the
obligation to pay compensation for the damage caused. These obligations hold
Indonesia responsible for polluting activities, that it causes either directly or
indirectly under private control.”’

State responsibility is engaged if the state fails to perform its obligations
with due ditigence.138 To avoid state responsibility, Indonesia would have to prove
that its government had taken all necessary steps to prevent or minimise the risk of
significant transboundary damage. In this regard, appropriate due diligence must be
exercised, as well as a number of preventive obligations imposed on the source
state aiming at taking appropriate measures to prevent or minimise transboundary
damages need to be established.” Indonesia has to take all appropriate measures
to prevent and control activities, undertaken within its jurisdiction, from causing
transboundary harm.

Considering in detail whether a state has done due diligence to an
appropriate standard, Okowa points out that it can be tested against the background
of what other reasonable governments would do in the same situation.” " In this
regard, Indonesia refused assistance from other states to suppress the fires several
times before accepting the assistance at a later stage: this was clear evidence of an

inappropriate level of due diligence. The most recent situation was in 2015, when

137Phoebe N. Okowa, op.cit., 51, at 66.
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Indonesia rejected an offer of assistance from Singapore to help suppress the forest
fires before its approval of assistance at a later stage. This assistance was considered
to be almost futile. On the contrary, a reasonable government would rather have
welcomed assistance to combat the fires from the first stage.

In addition, a reasonable government would cooperate in good faith and
seek the assistance of the international organisation in preventing or minimising the
risk of significant transboundary harm,141 but Indonesia kept the haze issue quiet
from other participants at global level. This was a clear case when Singapore raised
this issue at the United Nations General Assembly in 2006,142 where appropriate
assistance could have been sought. In this regard, Indonesia has been lacking in its
exercise of appropriate due diligence. In addition, due diligence includes other
relevant obligations in order to minimise the harm.'® These obligations include the
need to provide the potentially affected states with timely notification of the risk
and the assessment,m1 and to transmit the available technical and all other
appropriate relevant im‘ormation,145 as well as to enter into consultations in order to
achieve an agreement on the preventive measures to be taken. It should be
noted that several international obligations are not regulated within the ATHP. Thus,
Indonesia has breached international standards of due diligence, but not breach the
ATHP, in some respects. This is another evidence that the ATHP itself is inconsistent
with international standards as it was created under the constraint of the ASEAN Way,
which led to its ineffectiveness.

Under the customary international law regarding state responsibility, an

affected state has a right to be compensated for all transboundary damage caused

“"Draft articles on Prevention of Transboundary Harm from Hazardous Activities, article 4.
142Hetena Varkkey, op.cit., 4, at 95; Paruedee Nguitragool, op.cit., 34, at 118.
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by Indonesia. """ Tan suggests that the duration of the breach has “important
bearings on theatre and extent of a state responsibitity.”148 As long as Indonesia has
no further appropriate measures to prevent and punish the perpetrators, it could be
said that it has continued to be in breach of customary international law. As a
result, the affected states can claim that Indonesia has not complied with the
ASEAN Charter by not upholding an international law, and thus they can refer the
dispute to the ASEAN Summit for its decision.' Rules for reference of the dispute
to the ASEAN Summit in relation to non-compliance were adopted under Article
20(4) of the ASEAN Charter and the 2010 Protocol on Dispute Settlement
Mechanism (DSMP) which will be discussed further.

5. The Solution: The Dispute Settlement Mechanisms under the ASEAN Charter

While the ATHP is a legally binding agreement, it contains no provision for
either a liability regime or the imposition of sanctions. Despite ATHP’s fundamental
aims to combat transboundary haze pollution, it has no coercive measures to
enforce parties to abide by the agreement. When disputes arise, Article 27 of the
ATHP requires the disputing parties to settle the dispute by consultation and
negotiation. It does not provide any further methods for resolution where the
consultation and negotiation has failed to solve the problem. Indonesia is engaging
its state responsibility according to international law. Nevertheless, Indonesia will
never agree with the affected states to bring the disputes to the International Court
of Justice for a judeement. This is due to the fact that Indonesia has recognised its
responsibility over transboundary haze pollution, as can be seen from the
statements of apology that Indonesia’s President has made to its neighbours several

times since President Suharto’s regime.

“"Draft articles on Prevention of Transboundary Harm from Hazardous Activities, article
8 and article 36.
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The ASEAN Charter was the effort to form an EU-style regulatory institution;
however ASEAN is still disinclined to become involve in a regional regulatory
body.150 This can be seen from consultation and consensus decision making which
still adhere to Article 20 of the ASEAN Charter. Even though the ASEAN Way’s
decision making still adhere to the ASEAN Charter, other formal dispute settlement
mechanisms have been added to Chapter 8 of the ASEAN Charter. In addition, other
measures for settlement of unresolved disputes have been pointed out, as a
significant step toward conflict resolution in ASEAN. As a member of the ASEAN,
Indonesia has a binding commitment to adhere to the ASEAN Charter, which is the
highest legal constitution of the ASEAN. The affected states have a method for
setting disputes with Indonesia over the transboundary haze issue by seeking a
decision from the ASEAN Summit.

The dispute settlement mechanism under the ASEAN Charter provides
possible solution because the dispute could be disclosed and solved without
Indonesia’s consent. This is different from resorting to conciliation, mediation or
arbitration, which can only be done with the mutual consent of both parties.
Therefore, in the case where Indonesia does not comply with the ATHP or
international law as state responsibility, resulting in transboundary haze and damage
to affected states, the affected states possess the right to refer the dispute to the
ASEAN Summit for its decision. This solution will strengthen the ATHP with a formal
dispute settlement, which bind both disputing parties. It can be an effective way to
tackle the problem.

The Dispute Settlement Mechanisms under the ASEAN Charter

Prior to the signing of the ASEAN Charter in 2007, there had been 40 years
where there was no explicit mechanism for settlement of disputes nor an ability to
monitor compliance with any regional or international instruments. In 2007, ASEAN

members agreed to sign the ASEAN Charter, which created a legal personality for

amitav Acharya, Constucting a Security Community in Southeast Asia: ASEAN and
the problem of regional order, 2nd ed. (Routledge: Oxon, 2009), p. 181.
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the ASEAN states.  ASEAN has therefore become a legal international organisation
with the effect of legally binding all its members in the same way that the European
Union binds its member states.” The ASEAN Charter has been in force since 15
December 2008, equipped with a formal legal structure, norms, rules and values.153
Most importantly it strengthens compliance among its member states by establishing
an overarching dispute settlement mechanism in all areas of cooperation.

After the ASEAN Charter was enacted, a dispute resolution mechanism was
formally settled in Chapter 8. This mechanism follows the dispute settlement
mechanism of the UN Charter. Additionally, the Protocol on Dispute Settlement
Mechanism (DSMP) and its 6 annexes . were introduced in 2010 to strengthen the
formal dispute settlement mechanism in accordance with Article 25 of the ASEAN
Charter. A prominent characteristic of the DSMP can be attributed to the provision
which provides for consultation within an exact timeframe,155 and the “possibility to
convene an arbitral tribunal”, as well as the potential involvement of a third
party.156 However, to date, the DSMP has not yet been utilised. Hence, at this moment,
only the ASEAN Charter is applicable in formal settling of the dispute. The dispute
settlement mechanisms under the ASEAN Charter involve an amicable settlement
which includes good office, conciliation and mediation, as well as the requirement

of a formal tribunal for arbitration. If the dispute cannot be settled and remains

PIASEAN Charter, article 3.

Pkt Kraichitti, Dispute Settlement Mechanisms for ASEAN Community: Experiences,
Challenges and Way Forward [Online], available URL: https://www.Aseanlawassociation.org/
12GAdocs/workshop5-thailand.pdf, 2015 (June, 11).
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Protocol to The ASEAN Charter on Dispute Settlement Mechanisms 2010, article 8
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unresolved, it will be treated as an “unresolved dispute” and referred to the ASEAN
Summit as a last resort. "

The ASEAN Summit, a supreme organisation of ASEAN, comprises the heads
of state or the governments of its member states,158 and they possess the right to
decide on unresolved disputes or other matters referred to it under Chapters 7 and
8. The ASEAN Coordinating Council (ACC) comprises the foreign ministers of the
ASEAN s’cates,160 who play a significant role in facilitating the dispute settlement
mechanisms. The ACC may direct the disputing parties to resolve their disputes
through various means, as indicated in the ASEAN Charter.161

The dispute settlement mechanisms under the ASEAN Charter have served
as an overarching framework. In the case of disputes related to specific ASEAN
agreements, Article 24 (1) of the ASEAN Charter provides that it “shall be settled
through the mechanisms and procedure provided for in such instruments.” In the
case of disputes not concerning the interpretation or application of ASEAN
agreements, Article 24(2) of the ASEAN Charter provides that it “shall be resolved
peacefully in accordance with the Treaty of Amity and Cooperation in Southeast
Asia and its rules of procedure”. In the case of disputes involving the interpretation
or application of ASEAN economic agreements, Article 24 (3) provides that the
Protocol on Enhanced Dispute Settlement Mechanism shall be used to resolve the
dispute. In a case when appropriate application of the dispute settlement
mechanisms was followed, but the dispute remains unresolved, there are further
options under the ASEAN Charter to resolve the dispute. For instance, in the case of
transboundary haze pollution causing significant harm to affected states, the
affected states may claim compensation from Indonesia through the dispute

settlement mechanisms as follows:

“TASEAN Charter, article 26.

“*ASEAN Charter, article 7 (1).
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1) According to Article 24(1) of the ASEAN Charter, the affected states shall
resolve the dispute through consultation and negotiation in accordance with Article
27 of the ATHP. However, if the process has failed, the dispute will be treated as an
“unresolved dispute”. The affected states can then refer the unresolved dispute to
the ASEAN Charter for its decision in accordance with Article 26 of the ASEAN
Charter.

2) The affected states may resolve the dispute by resorting to good offices,
conciliation or mediation in accordance with Article 23 of the ASEAN Charter.
However, this can only be done with the consent of Indonesia.

3) The affected states may resolve the dispute by establishing an arbitral
tribunal in accordance with Article 25 of the ASEAN Charter. However, this also can
be done with the consent of Indonesia.

4) The affected states may raise a relevant provision and claim that
Indonesia does not comply with the ASEAN Charter. For instance, the affected states
may claim that Indonesia does not uphold international law in accordance with
Articles 20 (4) and 2 (j) of the ASEAN Charter.

5.1 General Dispute Settlement Mechanisms
1) Consultation and Negotiation

ASEAN member states are required to resolve disputes peacefully
through dialogue, consultation and negotiation.lézArticLe 24(1) of the ASEAN Charter
provides that, where specific ASEAN agreements provided dispute settlement
mechanisms, the dispute relating to the agreement should be settled in the manner
specified. Hence, in case of the ATHP, parties shall settle the dispute by
consultation and negotiation in accordance with Article 27. However, the ATHP does
not provide any solution when the consultation process or negotiation has failed to
resolve the dispute. Instead, Article 26 of the ASEAN charter stipulates that, if a

dispute remains unresolved, after resort to the mechanisms and procedures

" ASEAN Charter, article 22.
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provided in such agreement, the dispute shall be brought to the ASEAN Summit for
its decision.
2) Good Offices, Conciliation and Mediation

Article 23(1) of the ASEAN Charter states that, “Member States which
are parties to a dispute may at any time agree to resort to good offices, conciliation
or mediation in order to resolve the dispute within an agreed time limit.” The process
involves the settlement of disputes by a third party with a peaceful mechanism.
In this regard, the Parties to the dispute may agree to request the Chairman of
ASEAN, or the Secretary General of ASEAN, to provide good offices, conciliation or
mediation as a third party.163

International conciliation and mediation are recognised as a flexible
and non-binding |orocess.164 The disputing parties are requested to comply with the
findings, recommendations or decisions resulting from the conciliation or mediation
processes. If the offending party fails to comply, the party affected by non-
compliance may refer the issue to the ASEAN Summit for its decision, in accordance
with Article 27 (2) of the ASEAN Charter.

However, these dispute settlement mechanisms may lead to an unfair
advantage if third parties are “polarized and an‘tagonistic”.165 Furthermore, to resort
to these mechanisms, the mutual consent of both parties is required. Thus, without
Indonesia’s consent, the dispute will remain unresolved.

3) Arbitration

The parties to the dispute may mutually agree to establish an arbitral
tribunal to resolve the disputes relating to the interpretation or application of the
ASEAN Charter or any other ASEAN agreements. Article 25 of the ASEAN Charter
states that, “appropriate dispute settlement mechanisms, including arbitration, shall

be established for disputes which concern the interpretation or application of this

"ASEAN Charter, article 23 (2).
Linda C. Reif, “Conciliation As A Mechanism For The Resolution Of International

Economic And Business Disputes,” Fordham International Law Journal 14 (3) (1990 ): 580.
"*Linda C. Reif, Ibid., at 586.
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Charter and other ASEAN instruments” unless otherwise specifically provided.
However, the form of dispute settlement mechanism under this article has not
clearly determined.

Whereas the parties are free to agree on the procedure of appointing
the arbitrators, the arbitrator is also free from the control of the parties. This is to
guarantee the independence and impartiality of the arbitrator. Once the arbitrator
has made a ruling, it is final and both parties are bound by the ruling. There is no
procedure for appeal through any judicial proceeding. This mechanism allows
affected states to claim for compensation from Indonesia. However, this can only be
done with the consent of Indonesia.

In the case that the dispute remains unresolved after application of all
the appropriate dispute settlement mechanisms, as set forth in Articles 22, 23, 24
and 25 of the ASEAN Charter, the parties to the dispute can refer the dispute to the
ASEAN Summit for its decision in accordance with Article 26 of the ASEAN Charter.

Additionally, in a case where Indonesia has agreed to resort to the
dispute settlement mechanisms mentioned above, but has not complied with the
findings, recommendations or decisions resulting from the said mechanisms, the
other party to the dispute may also refer the dispute to the ASEAN Summit for its
decision under Article 27 (2) of the ASEAN Charter.

5.2 Dispute Settlement Mechanism concerning Non-compliance or Serious

Breach of the Charter
1) Serious Breach of the ASEAN Charter

In the case of serious breach of the ASEAN Charter, Article 20(4)

provides that “the matter shall be referred to the ASEAN Summit for its decision.”

In the case of the transboundary haze pollution that has caused damage to the

affected states, they may claim for compensation from Indonesia by raising Article

20(4) together with Article 2 (k), then refer the dispute to the ASEAN Summit for its

decision .
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Article 2 (k) states that:

ASEAN and its Member States shall act in accordance with the
following Principles:

(k) abstention from participation in any policy or activity, including the
use of its territory, pursued by any ASEAN Member State or non-ASEAN State or any
non-State actor, which threatens the sovereignty, territorial integrity or political and
economic stability of ASEAN Member States”

Indonesia must regulate its activities as well as take responsibility for
polluting activities directly caused within its jurisdiction. Thus, Indonesia must be
responsible for the resulting transboundary haze which directly causes direct
damage to affected states. However, in order to legally refer the matter in relation
to Article 2 (k) and 20 (4) to the ASEAN Summit, the affected states must claim that
the action or the omission of Indonesia, which violates the ASEAN Charter, has led
to the threat of their political stability as well as economic stability in both respects.

The haze may impact on many relevant issues. Undoubtedly, the
haze crisis has adversely impacted on the economic stability of the affected states.
However it is unclear whether it also has a potential impact on their political
stability. If the DSMP comes into force in the future, the affected states may refer
this vagueness to the ASEAN Summit for its interpretation of this statement, in
accordance with Article 2 of the DSMP. (To date the DSMP has yet to be ratified.)

2) Non-compliance with the ASEAN Charter by not upholding International
Law of “State Responsibility”

While the DSMP has yet to be ratified or put into force, the affected
states may raise Article 2(j) and 20 (4), claiming that Indonesia, by not upholding an
international law, does not comply with the ASEAN Charter. Thus the affected state
may refer the matter to the ASEAN Summit for its decision.

In the case of non-compliance with the ASEAN Charter, Article 20 (4)
provides that “the matter shall be referred to the ASEAN Summit for its decision.”
Also, Article 2 (j) states that member states shall uphold “the United Nations
Charter and international law, including international humanitarian law, subscribed

to by ASEAN Member States”. In the case of Indonesia, it can be argued that Indonesia



238 I 7 atuii 2

does not uphold the international customary law of “state responsibility”, thus
does not comply with the ASEAN Charter. This arises from Indonesia’s failure to
avoid environmental harm to other states and to pay compensation for the damage
it has caused as previously discussed.

The settlement of disputes by referring the issue to the ASEAN Summit
under Chapters 7 and 8 of the ASEAN Charter is a diplomatic political concern. Serious
cases such as a serious breach of international human rights,166 threats to sovereignty,
territory integrity or the political and economic stability of other member states,167
which cannot be settled through the regular form of consensus decision-making, can
also be referred directly to the ASEAN Summit. While the dispute settlement
mechanism is regulated under the ASEAN Charter, the ASEAN member states are not
prohibited from having recourse to the modes of peaceful settlement contained in
Article 33(1) of the Charter of the United Nations, or any other international legal

accords to which the disputant states are parties.168
6. Conclusion

Forest fires and the resulting haze have caused considerable transboundary
pollution problems affecting the environment at all levels. At the regional level,
ASEAN has initiated the ATHP as a legally binding agreement to establish the framework
for ASEAN cooperation to address the problem of transboundary haze pollution.
Previously, several ASEAN member states have tried to pressure Indonesia into
ratifying the ATHP with the hope of creating regional cooperation and solving the
transboundary haze problem effectively. However, as discussed in Part Three, the
ATHP was created and influenced by the ASEAN Way in two significant respects.
These are the non-intervention principle and the settlement of disputes by

consultation and consensus mechanism. This makes the ATHP weak, and similar to soft

“Article 2 (j) and 20 ().
“Iarticle 2 (k) and 20 (4).
" ASEAN Charter, article 28.
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law or non-binding agreements in the past. As a result, the ATHP is unable to
successfully solve the transboundary haze pollution problems in the region.

The absence of enforcement and monitoring measures as well as an
effective dispute settlement mechanism lead to non-compliance, and result in the
failure of the ATHP. This is evident in the transboundary haze pollution that has
recurred almost annually, for more than 30 years. Although Indonesia ratified the
ATHP on October 14, 2014, it has not seemed to tackle the problems any better
since ratification. This is because Indonesia had already implemented a zero burning
policy and other forest fires prevention measures in its country since President
Suharto’s regime. Even some Indonesian parliamentarians once expressed their view
that the ratification would make no difference as Indonesia has already
implemented the law prohibiting illegal burning.169 It could be said that the absence
of effective dispute settlement mechanisms and coercive measures have caused
the problem of transboundary haze pollution to remain unresolved. The affected
neighbouring states are unable to claim compensation for damages caused by
Indonesia under the ATHP. The situation which cannot claim for civil liability makes
the ATHP inefficient and ineffective in preventing the environmental crimes because
it will not deter the perpetrator’s behaviour. If the affected states call for Indonesia
to be responsible for the damage it has caused by referring the dispute to the
highest organ of the ASEAN: the ASEAN Summit, they can claim that Indonesia did
not comply with the ASEAN Charter by not upholding international law; breaching
the state responsibility principle because Indonesia was under due diligence in
preventing and controlling the activities in its territory. As a result, the transboundary
haze pollution problem will not be kept quiet or “under the carpet”.170 But rather it
will be brought out to the regional level. In this regard, other member states
considered as having a “substantial interest” can also join the case as a third party,
in accordance with Article 13 of the DSMP. However, there is yet to be established

an explicit framework on how the ASEAN Summit will proceed after the dispute is

169Hetena M. Varkkey, op.cit., 24, at 74.
Amitav Acharya and Ebooks Corporation, op.cit., 21, at 67.
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referred to it for its decision.'  Woon suggests that the ASEAN Summit is not a
judicial body, but that the dispute could be forwarded to international arbitration or
to the International Court of Justice for its judgment.172 In this regard, the involvement of
the ICJ would mean that the global community has to acknowledge the problem
and to solve it through the ICJ which represents a global organisation.

It could be argued that the ASEAN Summit may settle the dispute by
consultation and consensus, as indicated in Article 20(1) of the ASEAN Charter, but,
as such, the problem may still remain unresolved. However, whatever dispute settlement
mechanism will be used by the ASEAN Summit, it is hoped that Indonesia will comply
with the decision resulting from the ASEAN summit, because non-compliance is a
serious breach of the ASEAN Charter. In addition, there is also a hope that the
Indonesian President, as a member of the ASEAN Summit, would save his face and
show his leadership and responsibility at the regional level by accepting responsibility for
compensation to some degree. This hope arises from the fact that Indonesia is
committed in its state responsibility towards affected states and Indonesia can be
seen to have adopted this state responsibility principle because Indonesia’s
President has publicly apologised several times to the affected states, as mentioned
eartier.'” Therefore, if the affected states claim compensation at the ASEAN Summit,
and the others ASEAN member states all agree that Indonesia should be liable for
the damages, then Indonesia might show responsibility and compensate tor damage
it has caused. Moreover, the dispute relating to transboundary haze pollution, which
has been raised at the ASEAN Summit, gives hope that it might enhance the effectiveness
of the ATHP in some respects — either by the amendment of the ATHP itself, or by
additional protocols to be adopted later. Thus, it could be said that an effective
dispute settlement mechanism would lead to compliance and regional cooperation,

as well as strengthening the ATHP in the end

Twalter Woon, op.cit., at 4-5.

Ibid.

PCharles Victor and Barber James Schweithelm, op.cit., 1 at 8; Qadri, S. Tahir, op.cit., 8,
at 158-159.
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