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Abstract

The Council of State (10th Law Committee) comments on an issue regarding
the effective enforcement date for the Anti-Money Laundering Act, B.E. 2542, of
which section 2 provides that this Act shall come into force after one hundred and
twenty days from the date of its publication in the Government Gazette, that the
effective enforcement date of the Act shall be as set forth in the act itself because
it is not a matter of calculating periods of time according to the Civil and Commercial
Code Title 5 book 1. Section 2 of the Act clearly states that it shall come into force
after one hundred and twenty days from the date of its publication in the Government
Gazette. Therefore the one hundred and twenty -day period must start on 21"
April, the first date of its publication in the Government Gazette.

Opinion of the Council of State (1Oth Law Committee) thereof differs from
treatises and the Supreme Court precedence, ie. the Supreme Court cases
no.5470/2538, no0.5809/2539 and no.2086/2553, holding that the calculation of
period of time on this matter shall be governed by the Civil and Commercial Code.
Sections 193/1 and 193/3 of the Civil and Commercial Code provide that the
calculation of all periods of time is governed by the provisions of this Title unless
otherwise provided by law, court order, regulation or juristic act and when a period
of time is measured in days, weeks, months or years, the first day of such period is
not included in the calculation. Therefore, the one hundred and twenty—day period
must start on 22" April. The opinion of the Council of State (1Oth Law Committee) is
contended that the words used in section 2 of the Act do not demonstrate a
different method of calculation, and it is unclear why the calculation of the period
of time concerning the effective enforcement date of an Act is not the calculation
of the period of time prescribed in the Civil and Commercial Code section 193/1.
Moreover the Note added by the Office of the Council of State saying that there are
two conflicting Supreme Court judgments on this matter, ie. the Supreme court
cases no.70/2477 and no.5809/2539, and the opinion of the Council of State (1Oth
Law Committee) is in conformity with the Supreme Court judgment case

no.70/2477, is also argued. In these two cases, the issue regarding the effective



enforcement date was actually not raised before the Supreme Court. Furthermore,
the words used in the Ministry of Interior Regulation referred to in the Supreme
Court case no.70/2477 entirely differs from those used in Section 2 of the Anti-
Money Laundering Act.

In practice, some of the government agencies have misinterpreted, followed
this Council of State (the 10" Committee)’s opinion and used it as a guideline for
calculating periods of time for all matters. Also, in drafting legislation, the legislators
have tried to use different words or phrases to avoid the consequence as set by this
opinion. As a result, interpreting the legislation becomes more difficult. It is
submitted that following the precedent of the Supreme Court, that is already in
accordance with the provisions and the spirit of the law, will make the interpretation
and the enforcement of the law consistent and definite. Therefore, this article

humbly suggests the Council of state revisit this issue.

AdA:  NsdussEsna, Tuiinguinelinalgdsdu

Keywords: calculation of period of time, enforcement date of the act
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Abstract

Thailand does not have a specific law on underwater cultural heritage (UCH)
protection. Nevertheless, the Act on Ancient Monuments, Antiques, Objects of Art
and National Museums B.E. 2504 (1961), a general law on cultural heritage in land or
underwater, is applied to protect UCH. Currently, Thailand is considering ratifying the
Convention on the Protection of the Underwater Cultural Heritage 2001 (the
UNESCO Convention). Due to Thailand has no specific law in this matter, Thai’s law
may incompatible or insufficient to implement obligations under the UNESCO
Convention.

This article aims to comparatively study on incompatibility between the
UNESCO Convention and Thai laws. As a result of the study, the author found that
the Act on Ancient Monuments had been promulgated before the UNESCO
Convention was adopted, even it was amended in 1992, some provisions of the Act
on Ancient Monuments are not compatible with the UNESCO Convention such as 1)
the definition of UCH, 2) jurisdiction on UCH protection, 3) ownership of UCH, 4) and

the principle of no commercial exploitation.

Addg:  wsanmadmusssuladi, sudygiiisienisdesdunsannisimusssula,
Wiz RluTIadEnIU
Keywords: underwater cultural heritage, the UNESCO convention on the protection of the

underwater cultural heritage, the act on ancient monuments
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1Yodsapon Nitiruchirot, “The Challenges of Underwater Cultural Heritage Protection in
the South China Sea,” China Oceans Law Review 2 (2016): 247-249.

*Sarah Dromgoole, Underwater Cultural Heritage and International Law (Cambridge:
Cambridge University Press, 2003), p. 4.

*kuen-chen Fu, Essays on International Law of the Sea (Xiamen: Xiamen University
Press, 2004), p. 47.
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“The UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property 1970, Article 1 (e), (k).

"The European Convention on Offences relating to Cultural Property 1985, Appendix II.
Para, 1.

8Zhang Xianglan and Zhu Qiang, “Comments on the Convention on the Protection of
the Underwater Cultural Heritage,” China Oceans Law Review 1 (2006): 451.
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’Ibid., p. 461.
“Ibid., pp. 461-462.



a2 U7 8 atudl 1

AramnegvestsanysTaussas i dneae dlifanumne WesntagflegliinAundy
100 U gousidnuwaeneinusssy Usyinmansuaglusiuniludiesogudd

Tudiuvasnguunelneg wszsrvdygflusiuaniun Jvsuwanisdiruldiv
Tusmuanuuaglusuing Fsiintunainguazlunaanuiderafsudsdldfuiiin
“ysanmeTansssuliin” witeudyaesualnle

va o |

A1 “TUTIE0IU” MUNTET1TUYQRAINET NUIBAIINTT DFIUIIUNTNER

o
'
L2 =

lnge1ersalneanusliaN1sneasne vislnenangufeiulseifvesodmsunsndiy

o«
[

Judsglovidlumsdauuseifeans wislusiauad v Tiswfsenuinduinaslusund
wiaeseIRmansuargnelseifenansaie way “lusaing” mneaudn densumsng
Mduveslunas liesludsssivgrsodudifetunusssued wiefiiludiumidsdls
YolUTIUEDIY BINUYEEVTOTINGRT  FelagongnTelasdnuisuianisussRvivselag
(% Q‘I (% wa (% a [ X I 6% a va & A

nangrungInulseiivesdaimsunsngty 1 Judselosdluniefavdseiimanivse
Tusuad

spiulanieuanunanevesdinlumadautazlusnainglunsesydydgh
lusanIus AseUARUTIdmITuNINduazadmsunsng wilifidedninluisasssusiian
nsautveslusainguselusiaaniu uenantunsesvlygflusaaniun taivue
anwagnsUseiRmansiazlusuanyinty ldnuenvusnsinusssuae

v & < A a S v & 1 a a v

aedy Tudszinusesienuanuvuiell glsuiuindnnguinglnglalinig
AuAsaaidnuaiznIendneudyagmaln uilifethdunnegusenisvile loud dnwasves
lusainglnelinseunguisingNiianwaensinusssunig Ay mnusemalneazidn
Junrdlueydyardinainensdesindunisiinfudnvuznisiausssudiluludien
AMUNNIEYRIAItUTITRquaslusIianuaie ielliitedasiutdymidennideslunis
dsauldnguunenaziintuluouian 1o nleua1unugueAIlusIuan1unIe
lusadngaunsessdyagilusuaniun dlanmuanudisseziaililaedaudanagy
audtysygiualn

Tudwvestaymnsteduldnguaunedvnensadeiuusannisiausssulauidu

[y~ o [ P % va | A Y

Asldilulgmdmiudseinalng WeosnanunsesvdyegAriemaadfionimeia w.e.2550

"patrick O’ Keefe, Shipwreck Heritage: A Commentary on the UNESCO Convention
on Underwater Cultural Heritage (Great Britain: Institute of Art and Law, 2002), p. 43.
Ppsyslygiluinaany Tunaing fauinquasifisaumanuuisnd w.a.2504, 1ns1 4.
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13’Mataysian National Heritage Act 2005, Section 63 (1).

“Where the Commissioner is of the opinion that any UCH is situated in Malaysian waters
is of cultural heritage significance but less than one hundred years old, he shall advise the
Minister and the Minister may by notice published in the Gazette declare the site or object to
be a UCH.”

“The LOSC, Article 2 (1)42).
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“The LOSC, Article 95.

“*The LOSC, Article 96.

17Luc:ius Calflisch, “Submarine Antiquities and the International Law of the Sea,”
Netherlands Yearbook of International Law 13, 4 (July 2009): 32.

“William Riphagen, “Some reflections on “functional sovereignty”,” Netherlands
Yearbook of International Law 6, 6 (December 1975): 128.

PSarah Dromgoole and Nicholas Gaskell, “Draft UNESCO Convention on the Protection
of the Underwater Cultural Heritage 1998,” International Journal of Marine and Coastal Law
14, 2 (January 1999): 183-184.

“The 2001 UNESCO Convention, Article 7 (1).

“The 2001 UNESCO Convention, Article 2 (8).

“Consistent with State practice and international law, including the United Nations

Convention on the Law of the Sea, nothing in this Convention shall be interpreted as modifying
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the rules of international law and State practice pertaining to sovereign immunities, nor any
State’s rights with respect to its State vessels and aircraft.”
*The 2001 UNESCO Convention, Article 7 (3).
“Yspmalngdsmatimuannuniswemeiaeanian asiuil 6 Aa1AI 2509.
*The 2001 UNESCO Convention, art 29.
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L ucius Calflisch, op. cit., p. 17.

*The LOSC, Article 303 (2).

“In order to control traffic in such objects, the coastal State may, in applying article 33,
presume that their removal from the seabed in the zone referred to in that article without its
approval would result in an infringement within its territory or territorial sea of the laws and
regulations referred to in that article.”

“'Sarah Dromgoole, op. cit., p. 34.

®Ibid., p. 250.

29The 2001 UNESCO Convention, Article 8.

“Without prejudice to and in addition to Articles 9 and 10, and in accordance with

Article 303, paragraph 2, of the United Nations Convention on the Law of the Sea, States Parties
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may regulate and authorize activities directed at underwater cultural heritage within their
contiguous zone. In so doing, they shall require that the Rules be applied.”

*Markus Rau, “The UNESCO Convention on the Protection of Underwater Cultural
Heritage and the International Law of the Sea,” Max Planck Yearbook of United Nations Law
6 (2002): 413.

*'Eke Boesten, Archaeological and/or Historic Valuable Shipwrecks in International
Waters: Public International Law and What It Offers (The Hague: T.M.C. Asser Press, 2002), p. 59.

PsuRvangiune 1y 112 noudl 69 1 (29 dsnau 2539).
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*The 2001 UNESCO Convention, Article 9 (1) (a).
*The 2001 UNESCO Convention, Article 9 (1) (b).
*The 2001 UNESCO Convention, Article 9 (1) (b) ().
*The 2001 UNESCO Convention, Article 9 (1) (b) (ii.
*"The 2001 UNESCO Convention, Article 9 (3)

**The 2001 UNESCO Convention, Article 9 (5)
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*The 2001 UNESCO Convention, Article 10 (3) (a).
“The 2001 UNESCO Convention, Article 10 (3) (b).
“The 2001 UNESCO Convention, Article 10 (5) (a).
“The 2001 UNESCO Convention, Article 10 (5) (b).
“The 2001 UNESCO Convention, Article 10 (5) (c).
“The 2001 UNESCO Convention, Article 10 (4).

“The 2001 UNESCO Convention, Article 10 (6).
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or its irretrievable dispersal is fundamentally incompatible with the protection and proper
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This Rule cannot be interpreted as preventing:

(a) the provision of professional archaeological services or necessary services incidental
thereto whose nature and purpose are in full conformity with this Convention and are subject
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(b) the deposition of underwater cultural heritage, recovered in the course of a research
project in conformity with this Convention, provided such deposition does not prejudice the
scientific or cultural interest or integrity of the recovered material or result in its irretrievable
dispersal; is in accordance with the provisions of Rules 33 and 34; and is subject to the

authorization of the competent authorities.”
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Abstract

The municipality is a local government organization established under the
Municipality Act B.E. 2496. It is a governmental organization under the structure of
government administration according to the principle of decentralization. For
especially the control and monitoring of spending money, which the Organic Act.
The State Auditing Act of 2018 empowered the Office of the Auditor General to
control and investigate the municipal operations as a unit to comply with the laws,
rules and regulations.

The results of the study of the provisions of the Organic Act on State
Auditing in 2018 in conjunction with the Municipal Act B.E. 2496 amended (No. 13) 2009
regulations Ministry of Interior relating to finance and the regulation on procurement
government Act of 1973 found that there are certain provisions that make the effect
of enforcement. It does not follow the principle of decentralization and the
principles of governance. It looks like Indicate fiscal independence and empower
auditors to interpret or discretion In the control too much, especially in terms of
spending money of the municipality cause the operation of the municipality is very
much. The authors agree that if the provisions of the relevant legislation have been
amended the structure and authority within the agency of the Office of the Auditor
General and to set clear guidelines for the Administrative Court to decide in the
event of a dispute, the problem is solved protection freedom and opportunity for

the investigators to prove themselves under the principle of justice as well.

A wiAua, Jemnisesieaeualddneveanaung, dnnunsnsatuwiui

Keywords: local government, problem of the municipal expenses, the auditor general
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Abstract

The principle of universal jurisdiction has been recognized as a tool in the
assistance of criminal justice, especially in the area of international justice for victims
of international crime. The principle has long been established and widely
incorporated into many international treaties as a customary international law. In
the wake of the Holocaust, war crime and terrorism, the principle has gained greater
attention and recognition for the role of an assistant to international crime
suppression. Despite its significant role in the international criminal justice system,
there are certain practical limits in the application of the principle that are worth
explored and noted. These limits include the issues concerning due process of law,
democratic accountability, availability of evidentiary resources and the maintenance

of foreign relations.
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1. Introduction

On the evening of August 17, 2015, the streets around Erawan Shrine,
Ratchaprasong intersection was covered with dust and debris along with human
parts scattered across the street as a result of the explosion. The bombing killed at
least eighteen people consisting of Thai, Chinese and Filipinoethnics, and injured
over a hundred of bystanders. The horrific scene of the medics collecting body parts
hours after the incidence still haunts people’s memories, but most important of all
the victims of the bombing, who are still waiting for justice to be served. Many
received victims’ compensation package in the form of a financial assistance from
the Ministry of Justice, which to them, is inadequate to bring their lives back.
Physical scars and damage will always remind them of the terror attack. Many are
still longing for mental supports desiring to see perpetrators arrested and punished
by the law.’ Despite the denial of the Thai authorities, the incidence, in the eye of
the international community, was considered an act of terrorism, of which problem could be
linked to the Uighurs - a Turkic-speaking Muslim minority in the far west of China.”

The event described is just one of the examples that presents terrorism as a
serious issue that needs to be carefully addressed due to the degree of its social
impact. Thailand may be perceived asa designated hub or haven for terrorists possibly
due to its friendly immigration policy as part of its efforts to attract foreign tourists

3
to the country.

'Sasinan Mokkhasen, Angry Victims and Families of Erawan Shrine Bombing Still Wait for
Justice 1 Year Later [Online], available URL: http://www.khaosodenglish.com/news/
crimecourtscalamity/2016/08/17/1-year-erawan-bombing-victims-families-still-waitjustice/, 2016 (August, 17).

?Jonathan Head, The Surreal Investigations into Thailand’s Unresolved Bombing
[Online], available URL: https://www.bbc.com/news/world-asia-37091825, 2016 (August, 17).

Hinnsesulat, Aen1siredruund Aiasizvigaseudiasinglunisiufie [Onlinel, available
URL: https://mgronline.com/live/detail/9550000008560, 2555 (1n51AY, 20) (providing cases in

which Thailand has been served either as a haven or a transit for terrorists due to its lax policy)
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Terrorists, of course, take advantage of such an opportunity which enables
them to become more mobile and less visible to the authorities of the territory in
which the crime was committed. Thus, for instance, in the event that crime took
place elsewhere, and Thailand became a shelter sought by perpetrators, it will give
rise to a very important question as to whether it is appropriate for the country to
invoke universal jurisdiction. The answer “yes” might seem to make sense if we
relate back to the above-mentioned event, when trying to seek justice for those
victims within Thailand to ensure that the perpetrators will not go free regardless of
their presence. However, this may not be an easy answer for a country where the
perpetrators are present of which universal jurisdiction can potentially be invoked.

This article aims at analyzing the application of universal jurisdiction principle
and its limits in the suppression of crime and the upholding of criminal justice.
The article provides a historical perspective, the emergence of the principle as
customary international law and its practical limits that pose challenges to the rule
of law and the maintenance of a democratic society. The article is not intended as
an attack against the application of universal jurisdiction, but only to suggest
potential issues that need to be taken into consideration when a foreign court opts

to exercise its jurisdiction based upon the novelty of the principle.

2. Brief Historical Perspective

Universal jurisdiction refers to the concept which allows a national court to
prosecute individuals for serious crime against international law in the absence of its
connection whether in terms of the nationality of the defendant or the victim, or
the location of crime. This principle can generally be invoked when “traditional

bases of criminal jurisdiction do not exist.” (International Justice Resource Center)

See also nesy saulay, . da.1denglilddnenisireuds sfivesing [Onlinel, available
URL: https://www.thairath.co.th/content/231563, 2555 (uns1ay, 18) (citing Thailand’s former chief
of defense forces, ThanasakPatimaprakorn. statement suggesting Thailand’s open policy which

created a loophole in the anti-terrorism strategy).
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“This concept can be traced back in the 17th century as an attempt of states
to prosecute piracy and slave trade overseas.” In the aftermath of World War I,
international community had searched for a judicial standard with efforts to address
the Holocaust and atrocities. Several international principles and conventions were
invoked to indict violators.’ Although, the concept of universal jurisdiction was not
formally recognized at a time as no one could foresee that national judges would
use these principles as a basis for trying a crime committed outside their territories,
it was technically established.

Today, the concept has grown to cover other types of “international crime”’
such as crimes against humanity, war crimes, genocide, and torture, including pirates,
hijackers, and similar outlaws whose crimes are generally committed outside the
territory of the state, while many believe that it can go beyond the Rome Statute’s
definitions.” The scope of the list of crimes (of which universal jurisdiction can be
asserted) has been broadened in response to the rise of political and social factors.
And due to political implications in allowing foreign jurisdictions to be asserted over
the cases they have little domestic interests involved, this principle was perceived

to be less popular among conservative states during the negotiation of the Rome

4Intemational Justice Resource Center, Universal Jurisdiction [Online], available URL:
https://ijrcenter.org/cases-before-national-courts/domestic-exercise-of-universal-jurisdiction/#gsc.
tab=0, 2009 (December, 20).

*Bartram . Brown, “The Evolving Concept of Universal Jurisdiction,” New England Law
Review 35 (2) (January 2001): 384.

6Henry A. Kissinger, “The Pitfalls of Universal Jurisdiction,” Foreign Affairs 80 (4) (July/
August 2001): 87-88.

'Rome Statute has defined “international crime” as the most serious crimes of concern
to the international community as a whole which cover the following types of crime, namely (i)
The crime of genocide, (i) Crimes against humanity, (ii) War crimes, and (iv) the crime of
aggression. See Rome Statute of the International Criminal Court, 2187 U.N.T.S 90 art. 5-8
(1998) [Online], available URL: https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no
=XVIlI-10&chapter=18&ang=en.

8Supra note 5, p. 384.
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Statute. Countries were divided in terms of the Court’s (International Criminal Court-
-ICC) subject matter jurisdiction and the basis of its exercise of criminal jurisdiction
(whether it should be purely universal or state’s consent required).9 Many conservative
states opted for the requirement of state’s consent as opposed to no condition
attached. The unsettled debate resulted in the undercut of application of the
universal jurisdiction requiring instead the state’s consent to every case to be tried
by the ICC’s based upon its territorial or national jurisdiction, except for those
referred under the authority of the United Nations Security Council. Thus, from the
historical perspective, the principle of universal jurisdiction, despite its long
establishment, still faces limited application as it has been perceived to undercut
the state’s ability to exclude others from exercising a criminal jurisdiction over an

event that occurred outside the latter’s territory.
3. Embracing the Principle
Universal jurisdiction refers to the concept which allows a national court to

prosecute individuals for serious crime against international law in the absence of its

connection whether in terms of the nationality of the defendant or the victim, or

"While Germany supported the ICC’s broad and independent universal jurisdiction, the
U.S., on the other hand, preferred state’s consent as the basis of the ICC’s exercise of criminal
jurisdiction. The U.S. government has questioned the application of universal jurisdiction to war
crimes and crimes against humanity, and it also objects to the transfer to the ICC of any rights
enjoyed by States to prosecute those responsible for universal jurisdiction crimes. See David J.
Scheffer, “Developments at the Rome Treaty Conference," statement by the Ambassador at
Large for War Crimes Issues and Head of the U.S. Delegation to the UN Diplomatic Conference
on the Establishment of a Permanent International Criminal Court before the Senate Foreign
Relations Committee, Washington, DC; July 23, 1998, Department of State Dispatch, August,
1998, p. 20.

"“Rome Statute of the International Criminal Court, 2187 U.N.T.S 90 arts. 12 (2), 13
(1998) [Online], available URL https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=
XVIII-10&chapter=18&lang=en, 2002 (July, 1).
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the location of crime. This principle can generally be invoked when “traditional
bases of criminal jurisdiction do not exist”. (International Justice Resource Center)

Universal jurisdiction would not have been created, had it not been known
for its positive functions. As mentioned in section I, universal jurisdiction is a principle
that allows a state to bring criminal proceedings over certain types of crime. It is a
special exception to the rule that requires some link of the nationality or territory or
affected national interest to a crime as a basis for a state to exercise criminal
jurisdiction.“This “principle of universality recogni[z]es that certain crimes are of
such an atrocious and dangerous nature that all states have a responsibility or a
legitimate interest to take action”.lzThus, arguably, the principle can help seal up an
impunity loophole for serious violation of interational law.”” The benefit of universal
jurisdiction principle is proven to be valuable for proceedings before a foreign court
or an international criminal court that may have little connection with the affected
parties or the defendant. Hypothetically, the perpetrator can be anywhere in the
world, but can never escape the eyes of the law of the global community.

It is, however, must be understood that there are two approaches of
applying this principle. The first one is procedural, which means applying the
domestic of criminal justice such as using extradition treaty, and the second one is

substantive in nature meaning domestic legislation of a state also criminalizing such

11Suprcz note 5, 383, Yuna S. Kraytman, “Universal Jurisdiction: Historical Roots and Modern
Implications,” Brussels Journal of International Studies 2 (2005): 94.

“lpid.

“The failure of investigation on the US’ part in the case involving serious abuse of
detainees in Guantanamo Bay by its high-level government officials brought a coalition of
international lawyers to pursue justice for the detainees under universal jurisdiction laws in
Germany in 2004 and 2006, and in France in 2007. For instance, the German Code of Crimes
against International Law (CCAIL) which incorporates provisions of international criminal law
provides a legal basis for the complaint, with the primary objective to fight impunity for
international crimes by solidarity in prosecution which is not limited to crimes linked with the
German territory. See Katherine Gallagher, “Universal Jurisdiction in Practice,” Journal of International
Criminal Justice 7 (5) (November 2009): 1089, 1102.
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act committed outside its territory, thus providing criminal jurisdiction for a State to
prosecute the wrongdoer. Against the traditional prosecution practice, such a
concept opens up the possibility of the accused to be tried by any other state
based solely on where he or she can befound. Because of its association with
crimes supported by the doctrine of “jus cogens” which refers to “certain fundamental,
overriding principles of international law, from which no derogation is ever
permitted”,m universal jurisdiction can provide a legitimate ground for a foreign
state to prosecute those responsible for serious international crimes. Such rational
derives from the fact that certain international crimes “are serious enough as to
warrant collective sanctions”" since the injuries can be suffered and felt by the
global community as a whole.

Because of its long historical connection with piracy in the high seas,
applying universal jurisdiction to cases that involve hijacking of airplanes or ships
which may fall under the category of terrorism can be easily assumed. In fact, it has
been argued that subjecting the act of terrorism to the universal jurisdiction principle
should not only be encouraged but required due to the nature of harm inflicted
upon innocent people and the degree of social impact that share similar characteristics
with other serious international crimes upon which universal jurisdiction can be

16
asserted.

14Seelan Brownlie, Principles of Public International Law, 5th ed. (Oxford: Oxford
University Press, 1998), See also Draft Article on State Responsibility [Online], available URL:
http://legal.un.org/ilc/texts/instruments/english/commentaries/9 6 2001.pdf, 2008. (defining “intemational
cime” as “an internationally wrongful act which results from the breach by a State of an
international obligation so essential for the protection of fundamental interest of the
international community that its breach is recognized as a crime by the community as a whole”)

" Jarat Chopa, “Establishing Universal Jurisdiction,” The Brown Journal of World
Affairs 6 (1) (Winter/Spring 1999). 4, (quoting Lyal S. Sunga, Individual Responsibility in
International Law for Serious Human Rights Violations (Dordrecht, The Netherlands: MartinusNijhoff
Publishers, 1992), p. 128.

16, . ) . . e
Win-chiat Lee, “Terrorism and Universal Jurisdiction,

”

in Intervention, Terrorism, and
Torture: Contemporary Challenges to Just War Theory, ed. Steven P. Lee (Dordrecht, The
Netherlands: Springer, 2007).
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Although subjecting terrorism to the principle of universal jurisdiction is still a
matter of controversy, state’s ability to exercise universal jurisdiction based on
international crime committed by an offender is arguably a customary international
law. And this is a matter of international public policy because of the gravity of the
crimes together with the need of their repression in the view of international
community. Current international conventions that relate to suppression of
terrorism, such as the International Convention for the Suppression of the Financing
of Terrorism (1999), and the United Nations Convention against Transnational
Organized Crime (2000) do not necessarily limit themselves to the jurisdictional
principle of nationality and territoriality, but also open the possibility for the
application of universal jurisdiction principle. The objectives of the UN Convention
against Transnational Crime (2000) clearly include combating against terrorism as
there is a growing link between this type of crime and transnational crime. Terrorists
are taking advantages of open borders, free markets and technological advancement
that help facilitating their illegal actions across the globe rendering the national
means for fighting such a crime inadequate and unsa‘tisfactory.17 And to bridge the
gap in the differences in global legal enforcement, the Conventions extend the
opportunity for the contracting states to criminalize terrorist acts based upon the
universal jurisdiction principle. In this respect, both Article 7 (4) of the International
Convention for the Suppression of the Financing of Terrorism (1999) and Article 15
(4) of the United Nations Convention against Transnational Organized Crime (2000)
require the contracting states to establish their jurisdictions over the designated
offenses where the offender is present in their territories, and the contracting states
do not wish to extradite the offender, whereas Article 7 (6) and 15 (6) of both

"In the forward of the UN Convention against Transnational Crime (2000), the former

«

Secretary General, Kofi A. Annan suggested “the uncivil society” which includes “...terrorists,
criminals, drug dealers, traffickers and others who undo the good works of civil society”. UN
General Assembly (a), United Nations Convention against Transnational Organized Crime:
resolution adopted by the General Assembly, A/RES/55/25 [Online], available URL: http://

www.refworld.org/docid/3b00f55b0.html, 2001 (January, 8).
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Conventions encourage the contracting states to freely exercise their criminal
jurisdictions in such cases, without prejudice to the norms of international law,
where their domestic laws allow to do so. " Thus, a state can a adopt a wide range
of methods to provide for universal jurisdiction under their national law to ensure
that there exists a specific ground for exercising the jurisdiction. With over 180
signatory parties for both Conventions, the growing number of the contracting
parties provides significant legal implication for the implementation of the universal
jurisdiction principle. Not only does it serve as a customary international law, but
also a benchmark for a requirement of asserting a criminal jurisdiction over an
offender whose only connection with a state is his or her presence in its the
territory.

Likewise, the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1948) and the Geneva Conventions (1949) also
provide ground for a state to establish its criminal jurisdiction over an offender who
committed crime stipulated in the Conventions elsewhere.” The language used in
Article 5 (2) of Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984)requires a state to take “measures as may be
necessary to establish its jurisdiction over such offences in cases where the alleged

offender is present in any territory under its jurisdiction and it does not extradite

*See art. 7 (4), (6) of the International Convention for the Suppression of the Financing
of Terrorism (1999). UN General Assembly (b), International Convention for the Suppression of
the Financing of Terrorism [Online], available URL: http/Awww.refworld.org/docid/3dda0b867.html, 1999
(December, 9); art. 15 (4), (6) of the United Nations Convention against Transnational Organized
Crime (2000). UN General Assembly (a), op. cit.

P“While the relevant treaty law provisions are restricted to grave breaches, universal
jurisdiction in customary international law may be regarded as extending to all violations of the
laws and customs of war which constitutes war crime. This would include certain serious
violations of applicable law, in particular Article 3 common to the Geneva Conventions and
Additional Protocol Il of 1977committed in non-international armed conflict.” See International
Committee of the Red Cross (ICRC), Universal Jurisdiction over War Crimes [Online], available
URL: https:/Awww.icrc.org/eng/assets/files/2014/universal-jurisdiction-icrc-eng.pdf, 2014 (March, 14).
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him pursuant to article 8 to any of the S‘ta‘tes...”,20 while Article 5 (3) of the
Convention allows “any criminal jurisdiction exercised in accordance with internal
Lavv”.21 And under the relevant article of each Geneva Convention (Arts 49, 50, 129
and 146, respectively), states are required to search for alleged offenders
“regardless of their nationality,” and either bring them before their own courts or
hand them over for trial by another State Party.22 Considering the treaties’ language,
a state may have a mandatory duty to exercise its jurisdiction over international
crimes imposed on it (mandatory universal jurisdiction), rather than merely having
an optional right (permissive universal jurisdiction), especially in the case where it
does not wish to adjudicate the case itself.

Today, several states with a civil-law system provide a jurisdictional ground
for criminal offense based on universal jurisdiction, including Thailand. The universal
jurisdiction principle has also been incorporated under the Thai Penal Code. In this
respect, Section 7 of the Penal Code provides that “anyone committed the
following offences outside the Kingdom shall be punished in the Kingdom...”23
These are (1) offences relating to the security of the Kingdom (as provided in
Sections 107 to 129), the offence in respect of terrorization (as prescribed by Section
135/1, Section 135/2, Section 135/3 and Section 135/4), (2) offences relating to
counterfeiting and alteration (as provided in Section 240 to Section 249, Section 254,
Section 256, Section 257 and Section 266), (3) and (4); (2 bis)), offences relating to
sexuality (asprovided in Section 282 and Section 283), (3) offence relating to robbery

(as provided in Section 339), and offence relating to gang-robbery (as provided in

“UN General Assembly (c), Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment [Online], available URL: http://www.refworld.org/docid/
3aebb3a94. html, 1984 (December, 10).

21, .

Ibid.
22
Supra note 18.

“Criminal Code of Thailand (Pramuankoatmai aa ya) [Th CrimC] art. 7. Vol. 73 Sec. 95
[Online], available URL: http://web.krisdika.go.th/data/law/lawd/%BB06/%BB06-20-9999-update.
pdf, 1956 (November, 15).
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Section 340), which is committed on the high seas. In light of this Article, the
concept of universal jurisdiction under the Thai law has been extended beyond
traditional crime like piracy on the high seas to include terrorism and sex crimes that
are committed abroad. Although arguably, these are the types of crimes that could
have territorial impacts on the country, the Article of the Code does not necessarily
require any specific link to the country whether in terms of nationality or
territoriality. And the fact that this principle has gained wide support with an
attempt to strike impunity, and to prevent offenders from seeking a safe haven in
third countries, universal jurisdiction is perceived to be one means of facilitating the
repression of serious crimes.

Despite, the legitimate rationales behind the principle of universal
jurisdiction, including vigorous demand for justice for victims of international crimes,
the concept is not without criticism, which is mainly on the issue of state’s interest
in protecting its sovereignty (the right to criminal prosecution and adjudication
within its territory where crime occurred) as well as its citizens from being
prosecuted outside the territory. This is a widely recognized argument that explains
why the negotiating countries could not come to terms with a full-blown
application of universal jurisdiction in the Rome Statute. However, such a position
has been questioned as to how valid the state’s “legitimate interest” is in “shielding
its nationals from criminal responsibility for genocide, crimes against humanity or the
most serious war crimes””" as areued by Bartram S. Brown. And if the state interest
should not be “the be-all and end-all of international law” as suggested by Brown,
what is more important is that justice must be served. And for this goal to be
achieved, it does not only require a criminal justice system to punish the
wrongdoers, but also that the process must be fair and warranted to the accused
and the victims to ensure restoration of peace and reconciliation to the local

community.

24Supra note 5, 391 (also arguing the state’s desire to protect its narrow national
interest in dismissing the application of the Universal Jurisdiction evokes a colonialist concept of

exclusive extraterritorial rights, which has little relevance to modern practice).
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Thus, the claimed “state interest” should not be viewed solely as a personal
pursuit to protect either its own prosecution process or its national from the
intrusion of criminal proceedings by the outsiders, but should also be understood in
a broader context, that is in the promotion of social and political justice. And this is
due to the fact that, in the process of securing state’s interest in protecting its own
criminal prosecution, the understandings of cultural, social and historical contexts
are required, which can be overlooked by the assertion of universal jurisdiction of
other foreign states. The next section will discuss some of the practical limits of

universal jurisdiction application.

4. Practical Limitations: Brutal Truths for Addressing a Brutal Past

Despite that fact that the principle of universal jurisdiction has recently
gained its role as a vital tool for addressing international and transnational crimes,
the international community still finds itself struggle to resolve the unsettle issues in
terms of the scope and application of the principle. These issues, many of which
concern the integrity of domestic criminal justice system, and the potential violation
of the doctrine of state immunity, have been widely discussed and debated within
the United Nations sixth committee. These concerns suggest the potential risks that
could be posed by the principle which could involve the abuse of political
manipulation of the principle itself.””

From these legal and political perspective, it is, therefore, important to
understand and acknowledge some limited aspects of the concept when applying it
since it involves balancing individual liberty interest (the offender or the accused)
against governmental objectives, such as combating against terrorism and other
types of heinous crimes, and securing the restoration of the victims’ rights. These

are elements to be taken into consideration when undertaking the decision to apply

“United Nations, General Assembly, The Scope and Application of Universal
Jurisdiction Principle: report of the Secretary-General, A/72/112 [Online], available URL:
http://www.un.org/ga/search/view_doc.asp?symbol=A/72/112, 2017 (June, 22).
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universal jurisdiction. There are certainly both legal and political implications for the
state to undertake a criminal proceeding against the offender presented within its
territory. These issues may concern the democratic principle, due process of law,

resources and foreign policy.

4.1 Democratic Accountability

Democratic accountability in the judicial process can be easily overlooked
by international law scholars who are the main proponents of a uniform, global
community law with a structured political community.26 The focus on suppressing
crime and ensuring the avoidance of impunity may divert our attention away from
certain important democratic values such as inclusiveness, autonomy and
accountability. These are concerns also shared by the engagement of the
International Criminal Court (ICC) in the criminal cases that took place in the distant
territories permitted under the Rome Statue as “...the ICC cannot simply rely on the
skill of its judges to resolve contested legal, moral and political questions.
Furthermore, the court is not a part of a [domestic] structured system of checks and
balances.” “"While foreign courts can exercise its power to prescribe and adjudicate
crime beyond their territories, the process may also demand that the affected
community and the parties involved accept a handed-down decision from a distant
court and foreign judges in order to come to terms with their brutal past.

An example of potentially controversial determination to be addressed
by a foreign court is a constitution of an act of “torture” that might happen during
the political or internal conflicts in pursuant to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (1984) to which the
concept of universal jurisdiction applies. Furthermore, the court will have to
determine what kind of applicable sentencing to be made to ensure the restoration

of the victims’ and affected community’s rights to the maximum extent. While

26Jehialontcheva Turner, “Nationalizing International Criminal Law,” Stanford Journal of
International Law 41 (1) (December 2005): 17.
27
lbid.
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international law can require states to punish the same crime, but how the states
will punish it is still left within their discretion depending on moral and cultural
values held in that particular society. “Criminal law itself is full of trying moral
questions that are difficult to decide outside the frame of reference that a political
community and its norms provide.” *These are not simply a matter of legal, but
also moral and cultural issues that require a certain level of insight perspective.
Thus, whether a foreign court can handle a criminal case to the satisfaction of the
affected individuals and community to achieve social justice and fairness is a
question that needs to be taken into consideration.

The distance of a foreign court’s prosecuting a case from the community
directly affected by the crime that occurred may face a democratic dilemma. While
ensuring the punishment and criminal liability of the wrongdoer, the process can
potentially impair the political acceptability of the concerned community. “For
example, in the case of the internal conflict in the former Yugoslavia, indicted Serbs
and Croats have been perceived as heroes and freedom fighters rather than
“terrorists”. Most Serbs and Croats viewed the decision of the Tribunal as being
“biased against their communities, and as more than willing to turn a blind eye to
atrocities committed by Bosniaks.” 30Although this case was handled by an ad hoc
international Tribunal, similar concern can be perceived if a foreign court attempts
to undertake a criminal proceeding against an offender found in its territory in the
absence of any other link with its jurisdiction. And as a result, this process of remote
adjudication can undermine the legitimacy of the decision, especially by the court
that is not directly accountable to the affected individuals and weakens the
relationship with the local community. An absence of an understanding of historical

and political context may run the risks of arbitrariness on prosecutors and

% Jenialontcheva Turner, Ibid., p. 18.
“Ibid., p. 24.
2)Olbid., p. 25 (citing Sandra Coliver, “The International of Criminal Tribunal for the

Former Yugoslavia to Reconciliation in Bosnia and Herzegovina,” in International Crime, Peace,
and Human Rights, ed. Dinah Shelton (Ardsley, NY: Transnational Publishers, 2000), pp. 19-20.
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judges.31Judging or making decision by some foreign judges who are not accustomed
to the culture, tradition and history of the country where international crime took
place can be far from restoring peace and reconciliation to the local community
since the process requires a government of the territory in conflict or where violent
crime happened to addressitsown pasts as a way of building towards national peace

and reconciliation.

4.2 Due Process of Law

Due process in the international criminal justice is another area to be
taken into consideration when applying the principle of universal jurisdiction since
the concept of due process links closely to the issue of human rights. The concept
refers to the requirement of a proper legal process to ensure the individuals’
fundamental fairness and jus’tice.32

Although the exercise of universal jurisdiction by foreign courts may
promote justice in the sense that it has been used to suppress impunity, and bring
offenders to justice, it sometimes comes at the expense of human rights violation.
“By vesting individual nations with worldwide prosecutorial power...the universal
jurisdiction is subject to potential manipulation and abuse...[as] [t]here is also no
assurance that the prosecuting nations will apply fair standards of criminal

. o 33
procedure in adjudicating these cases.”

31Supra note 6, p. 93.

32Al’chough the concept of due process has been widely interpreted in the common law
system, the term used in this article is limited to “procedural due process” used in the
American common law to refer to “a course of formal proceedings (as judicial proceedings)
carried out regularly, fairly, and in accordance with established rules and principles.” Due
process guarantees that there is a fair-decision making process before official action is taken
which directly impairs a person’s life, liberty or property. In re Singh, 123 F.R.D. 108, 125 (D.N.J.
1987)(emphasis added).

“Curtis A. Bradley, “Universal Jurisdiction and U.S. Law,” University of Chicago Legal
Forum 2001 (1): 325.
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The issue of a violation of a fundamental due process required for an
individual reflected in the prosecution case of the former Chilean President Augusto
Pinochet. In 1998, Britain detained the former Chilean President Augusto Pinochet
due to the extradition request of Spain for a crime he committed against the
Spanish in the territory of Chile. The former president was accused of perpetrated
systematic human rights abuse. Thus, in 1998, the British Supreme Court rendered
its decision against the former President based on the principle of international law.

3aHowever, such a decision was a subject of criticism due to the way his
trial was handled which allowed a prolonged detention of the accused without
probable cause in the violation of due process of law.” The arguments against the
exercise of universal jurisdiction by a third country concerning the issues of due
process include the unfamiliar criminal system the offender must face, the selection
of rule of evidence and legal norms to be applied, and the way the defendants’
rights will be safeguarded. In such a case, the universal jurisdiction principle can
subject the accused to the possibility of prosecution by the third country national
judge without due process safeguard and institutional restraints.

The issue of a potential violation of due process can also be present in
the extradition procedure that is to say “[o]lnce extradition procedures are in train,
they develop momentum on their own. The accused is not allowed to challenge
the substantive merit of the case and instead is confined to procedural issues...”
This restriction has something to do with the determination of “dual criminality”, as
a standard requirement for extradition treaty, by the court which refers to a conduct
that must be a crime in both requested and requesting countries. In a certain

common law country such as the U.S., a mirror image analysis will be performed to

34Supra note 6, p. 90.

P4yt that principle did not oblige the lords to endow a Spanish magistrate, and
presumably other magistrates elsewhere in the world - with the authority to enforce it in a
country where the accused had committed no crime, and then to cause the restraint of the
accused for 16 months in yet another country he was equally stranger.” Curtis A. Bradley, Ibid.

“Ibid., p. 91.
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determine whether the conduct would have been a crime if committed in the U.S.”"
Once, double criminality is established, the chance for the accused to contest his or
her guilt will be limited in the process. Furthermore, while waiting for the
consideration of the claim by the judicial system of the country from which the
extradition is sought, the accused can remain in a prolonged detention without

38
charge.

4.3 Resources

Another area of challenge is the issue of the availability of resources. The
prosecution process in the remote jurisdiction oftentimes require access to or
transfers of witnesses, documents and evidence from somewhere else to establish
the accused’s criminal liability. In the case of the International Criminal Tribunal of
the former Yugoslavia (ICTY), the prosecutor chose not to pursue the charge “on the
ambiguous ground of an inability to collect evidence”.” And due to the distance of
crime, the tribunal had trouble pinpointing individual responsibility of people who
were involved in the atroci‘ty.40 The tribunal also faced similar difficulty in securing
first-hand accounts of crimes in Rwanda cases. Lawyers were then required to travel
abroad to see the witnesses in person to secure evidence."'Access to witnesses and
evidence can be limited. And the way foreign investigators and prosecutors
approach the witnesses must be carefully done to avoid cultural and personal
offenses as well as to accommodate their personal safety. And because of the

prosecution on the foreign soil, witness protection cannot be fully enforced or

37Jacques Semmelman and Karen Snell, Defending the International Extradition Case
[Online], available URL: https://www.curtis.com/siteFiles/Publications/82E63C70F97081C764CAT
C35F3837222.pdf, 2006 (June).

385u,orc7 note p. 33 at p. 92.

395u,orc7 note 6, p. 94.

“Ibid., p. 93.

Mlntemationat Federation of Human Rights, Universal Jurisdiction Trial Strategies:
Focus on Victims and Witnesses International Federation of Human Rights [Online], available URL:
https://www.fidh.org/IMG/article_PDF/article_a8886.pdf, 2009 (November, 9-11).
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guaranteed for the witnesses who still remain in the country where violent crime
took place. In Rwanda cases, the concern of witness protection turned foreign
prosecutors to obtain witnesses either in their territory, Europe or America to
overcome the witnesses’ fear and suspicion.l12 Their reasons for suspicion which can
be political climate, intimidation and other reasons inadvertently become obstacle
to the administration of criminal justice. The costs of prosecution abroad under the
universal jurisdiction principle, thus, do not only involve the expenses of accessing
to and transferring witnesses, victims and evidence, but also other areas of
sensitivity such as the respect of culture or personal safety which must be factored

in the restoration of justice to the global society.

4.4 Foreign policy

Upholding the universal jurisdiction principle also has a significant
implication on foreign relations and foreign policy since jurisdiction is a manifestation
of state sovereignty. Therefore, any extraterritorial application of foreign jurisdiction
can potentially lead to international disputes between states.” Several international
treaties that incorporate the notion of universal jurisdiction as part of an
enforcement mechanism provide the right for the state where the alleged offender
is found to take up the case, if it does not wish to extradite the person. In such a
situation, the clause automatically excludes the others that may have an interest in
asserting their jurisdictions, whether based upon nationality or protective principles.
There is, thus, a potential rivalry of asserting state jurisdiction, which can be for
several reasons, especially for a political one. History has also shown that the
danger of a foreign court in an attempt to prosecute an offender, especially in the
case of foreign leaders, will undermine international foreign relations.”’ And when the
exercise of universal jurisdiction is driven by a political motive, the cost of upholding

the principle of fairness in the criminal justice is certainly higher.

“International Federation of Human Rights, Ibid., p. 29.
43Kraytman, supra note 11, p. 95.
44Supra note 33, 325.
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In light of its perception as a threat towards national sovereignty and the
interference of domestic affairs, the principle of universal jurisdiction is oftentimes
believed to create hostility among states, especially on the issue of state immunity
which had generated concerns over its legal and political implications. Under certain
circumstances, the principle could operate to circumvent the doctrine of state
immunity under which foreign government officials, despite acting in their official
capacities while committing a wrongful act, can be overhauled to be tried by an
international court or a special foreign court, in an absence of the court’s traditional
jurisdiction, such as in the cases in which foreign leaders were tried by the Special
Court for Sierra Leone (SCSL)the International Criminal Tribunal for the former
Yugoslavia, and the International Criminal Tribunal for Rwanda.L15

Although, having an implication of foreign relations does not always
mean a negative impact, and in many cases, international treaty framework provides
a basis for state cooperation and mutual legal assistance, states still find that the
state cooperation framework is not effective in practice and can pose a challenge to
the maintenance of international relations. The discretionary loopholes in the
international treaty framework usually permit the requested state to deny cooperation
on several inappropriate grounds, such as the dual criminality requirement or
insufficiency of human rights safeguards.46 This reaction can send out a negative
message to the requester in terms of the distrust in the capability of their criminal

justice administration.
5. Summary
Universal jurisdiction can serve as a tool to achieve international justice for

victims of international crime. And as terrorism is recognized as a type of

international crimes, namely crime against humanity due to its degree of social,

“Cesare P.R. Romano and André Nollkaemper, The Arrest Warrant Against the
Liberian President, Charles Taylor [Online], available URL: https://www.asil.org/insights/
volume/8/issue/16/arrest-warrant-against-liberian-president-charles-taylor, 2003 (June, 20).

%Supra note 41, p. 9.
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political and economic impacts on the global community, one can easily argue why
the principle of universal jurisdiction is appropriate and should be invoked to apply
to such a case to restore social justice, especially for the victims of violent crime.
But the question we are dealing with is not only whether the perpetrator is being
brought to trial, but also how justice is being done to ensure that the parties at
stake receive their fair shares of justice. Universal jurisdiction might not practically
be as good as it sounds principally. There are, of course, limitations to be taken into
consideration in the application of the principle. The exercise of a national court
jurisdiction pursuant to the principle should be done with careful consideration. The
objective of this article is not intended to discourage the invocation of the universal
jurisdiction principle, but only to raise potential issues and challenges that we must
overcome for the maintenance of criminal justice.

Whether universal jurisdiction is a friend or foe of the criminal justice
system, it may depend on how we define criminal justice. In a narrow interpretation,
if criminal justice refers only to the process for suppression or deterrence of crime,
then universal jurisdiction can certainly be counted on as a “friend”. On the other
hand, in a broader interpretation, if the criminal justice is recognized as the process
to deliver and restore social justice by upholding the principle of fairness for all the
parties at stake, then it might have to work harder to fit in that term. Thus, universal
jurisdiction can be applied complementarily and should not be excessively relied
on as it has been suggested by Christopher Hall that “[a]long with international
criminal courts and national courts exercising territorial active or passive personality
jurisdiction or protective jurisdiction, universal jurisdiction must not be seen as
operating in a vacuum. It has a dynamic relationship with the other forms of
jurisdiction and it is almost always used only when national and international courts

47
have failed to exercise these other forms of jurisdiction”.

47Christopher Hall is Senior Legal Adviser, Internal Justice Project at the International

Secretariat of Amnesty International. Supra note 41, 8.
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1. Introduction

Intellectual property (IP)" is considered as an intangible asset that constitutes
a major value-driver for multinational enterprises (!\/\NES).2 Given that intangible
assets, with a particular focus on IP, are non-physical assets having non-fixed
geographical nexus, these assets can be relocated conveniently with minimal costs.”
As a consequence, this flexible element of IP has been regularly employed by MNEs
by allocating IP assets to their subsidiaries in low-tax or zero-tax jurisdictions,
thereby, alleviating their entire tax burden.

In order to realign IP rights to be taxed at a low or zero rate, two tax
avoidance techniques known as the “Double Irish” and “Dutch Sandwich” schemes
are famously adopted by some of the world’s largest companies like Apple and
Microsoft. These regimes are different in respect of the company’s foundation;
Double Irish involves only Irish subsidiaries, but Dutch Sandwich includes Dutch
subsidiary adding in middle. In fact, these two schemes usually work together to
shield the majority of worldwide sales from being taxed. The techniques take
advantage of the difference of corporate tax residency rules between U.S. and
reland.” While the U.S. adopts a place of incorporation to identify the U.S. tax
resident, Ireland applies a place of management and control test. This means that if

a company is incorporated in Ireland but managed and controlled in a zero-tax

There are many statutory forms of intellectual property: copyrights, patents,
trademarks, etc.

“Kelvin King, “The Value of Intellectual Property, Intangible Assets and Goodwill,”
Journal of Intellectual Property Rights 7 (2002): 245-248.

’Lisa Katharina Evers, “Intellectual Property (IP) Box Regimes: Tax Planning, Effective Tax
Burdens, and Tax Policy Options,” (PhD Thesis, Mannheim University, 2014), pp. 37-46.

‘Danielle Thorne, “The Double Irish and Dutch Sandwich Tax Strategies: Could a General
Anti-avoidance Rule Counteract the Problems Caused by Utilisation of these Structures?,” (LL.M.
Thesis, Victoria University of Wellington, 2013), pp. 5-14.
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jurisdiction, a company will pay no tax on its incomes. As a consequence, overall
tax bills of MNEs are largely decreased.

This IP-tax planning has captured considerable attention from the Organization for
Economic Co-operation and Development (OECD), containing 35 member countries’
from both EU and non-EU countries. After this IP tax planning has been intensely
scrutinized, it has been widely considered to be an aggressive tax planning strategy
because they found that several billion dollars per year are shifted to tax havens
and became tax-free profits, resulting in national tax bases erosion.’ The OECD has
engaged in challenging tasks of Base Erosion and Profit Shifting (BEPS) in order to
cope with the problem by establishing the international standards through OECD’s
BEPS Project. Accordingly, Ireland, under international pressure, has given a favorable
reception to the BEPS project and has modified its law to comply with BEPS
recommendations.” This article will focus exclusively on the impacts of BEPS on
Double Irish and Dutch Sandwich structures and its status in the post-BEPS era.

This article consists of eight parts, including the Introduction and Conclusion.
Part Il will describe the U.S. tax system in general and its tax features, which are
intimately related to the Double Irish and Dutch Sandwich regimes. Part Il will
demonstrate how the U.S. multinational enterprises (MNEs) exploit international
loopholes in different tax systems, particularly Ireland and the Netherlands, to
create the classic Double Irish and Dutch Sandwich structures. Part IV will focus on
specific cases of the Double Irish and Dutch Sandwich schemes organized by Apple
and Microsoft. Part V will examine the impacts of OECD’s BEPS on the Double Irish
and Dutch Sandwich structures and Ireland’s responses. Part VI will discuss whether

Ireland is still being an attractive location for foreign direct investment (FDI) after the

5OECD, Members and Partners [Online], available URL: http://www.oecd.org/about/
membersandpartners/, 2018 (April, 18).

6Supra note 4.

"Marc Alms, Kieran Taylor, and Cliona Donnelly, Has BEPS Signaled the Death Knell for
U.S. Pharmaceutical IP Migration to Ireland? [Online], available URL: https://Awww.alvarezandmarsal.
com/sites/default/files/beps_ireland _article.pdf, 2018 (May, 20).
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BEPS Project. Part VII will determine whether the Double Irish and Dutch Sandwich

regimes are completely eliminated in the post-BEPS era.
2. U.S. Tax System

Under U.S. federal tax purposes, a U.S. resident company is decided by a
place of incorporation test. This means that a company will be treated as domestic
if it is incorporated under the U.S. law, and a company will be treated as foreign if it
is incorporated under another country’s law.” According to Title 26 of U.S.C,
domestic and foreign corporations are treated differently for tax purposes. While
domestic corporations are taxed on worldwide income, whether derived from the
U.S. or abroad, foreign corporations are taxed only on “gross income which is
effectively connected with the conduct of a trade or business within the United
States.”” For eliminating the potential double taxation from this system, a foreign
tax credit is granted for taxes paid to foreign countries in order to relieve the U.S.
tax burden placed on foreign-source income.

In general, a resident corporation has no tax liabilities on profits generated
through its overseas subsidiaries unless the profits are repatriated to the U.S. in the
form of dividends. This concept has, therefore, convinced MNEs to set up foreign
subsidiaries in tax havens and profit aboard, resulting in domestic tax base erosion.
In order to curb this tax deferral problem, the U.S. has enacted the Controlled

Foreign Company (CFC) legislation, which is grouped as one of anti-deferral rules.

8vaC, Worldwide Tax Summaries Corporate Taxes 2017/18 [Online], available URL:
hittps/Awwv.pwe.comv/gx/en/tax/corporate-tax/Anondwide-tax-summaries/pwcworldwide-tax-summaries-corporate-
taxes-2017-18.pdf, 2017 (April, 5).

726 US.C. § 882,
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2.1 Controlled Foreign Company (CFC) rules

In 1962, the CFC rules were codified in Subpart F of the Internal Revenue
Code.’ The core concept of CFC rules is to collect taxes from some categories of
passive income received through its controlled foreign companies, regardless of
whether any distributions are made. One of the Subpart F income categories
consists of “Foreign Personal Holding Company Income” (FPHCI), which includes
passive income in the form of royalties.11 Consequently, royalties earned through
CFCs can be deemed as taxable income (or tainted income in technical term) in the
hands of U.S. resident companies and may be taxed under CFC rules.”

Nevertheless, CFC rules have some exclusions. The noteworthy exception is
called the “same country” exception. This exception prescribes that royalties
earned from a related CFC that is incorporated in the same foreign country and uses
a substantial part of its property in that foreign country are not FPHCI and, therefore,
not taxed under CFC rules.”” Under this exception, it is immaterial whether CFCs are
considered as tax residents under the laws of their respective foreign country. Apart
from the specific CFC exclusions, other statutory regimes can make the CFC rules

less efficient, in particular, with check-the-box regulations and look-through rules.

2.2 Check-the-box rules
In order to avoid CFC rules, MNEs have utilized check-the-box regulations
contained in the Treasury Regulations. This regime allows a domestic or foreign

company to elect whether it will be characterized as a corporation or a disregarded

26 U.S.C. § 951-965.

26 US.C. § 954,

“Lowell D. Yoder, David G. Noren and Elizabeth Chao, Expansion of Subpart F under
the Tax Reform Act [Online], available URL: https:.//www.mwe.com/en/thought-leadership/
publications/2018/02/expansion-of-subpart-f-under-the-tax-reform-act, 2018 (March, 20).

PU.S. Internal Revenue Service, Concepts of Foreign Personal Holding Company
Income [Online], available URL: https://www.irs.gov/pub/int_practice _units/DPLCU P 2 3 13.
pdf, 2018 (February, 29).
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entity for U.S. tax purposes.14 This regime results in what is widely known as a
“hybrid entity,” which is defined as an entity that is treated as transparent for tax
purposes in one jurisdiction while being treated as non-transparent in another
jurisdic’cion.15 When the check-the-box regime is applied, the subsidiaries of the U.S.
parent company are treated as a separate entity for U.S. tax purposes and,
therefore, a royalty payment between two overseas subsidiaries will not be taxed
under U.S. tax law." Check-the-box regsime is one of the fantastic elements in the
field of international tax planning. By checking a box on a tax return, a company can
suddenly disappear from the radar of U.S. tax law, while remaining visible to all
other fiscal systems. This regime, therefore, facilitates a host of tax system arbitrage

opportunities.

2.3 Look-through Rules
After issuing the check-the-box regime in 1998, the look-through rules
were issued in 2006 to support the effect of check-the-box regime, which was laid
down through Treasury Regulations that may be revised or revoked at any time."

The rules have been formulated under Section 954 (c) (6) of Internal Revenue Code.18

14Eter Burkadze, “Interaction of Transfer Pricing Rules and CFC Provisions,” International
Transfer Pricing Journal 23 (2016): 367-377.
15OECD, Glossary of Tax Terms [Online], available URL: http://www.oecd.org/ctp/
glossaryoftaxterms.htm, 2019 (January, 20).
16Joseph B. Darby Il and Kelsey Lemaster, “Double Irish More than Doubles the Tax
Saving: Hybrid Structure Reduces US, Irish and Worldwide Taxation,” Practical US/International
Tax Strategies 11, 9 (2007).
Yrelix I Lessambo, International Aspects of the US Taxation System (New York: Palgrave
Macmillan, 2016), p. 329.
26 US.C. § 951 (c) (6):
“(6) Look-thru rule for related controlled foreign corporations
(A) In general
For purposes of this subsection, dividends, interest, rents, and royalties

received or accrued from a controlled foreign corporation which is a related person shall not be
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Both look-through rules and check-the-box regulations produce the same result:
royalty payments between two CFCs are excluded from the CFC regime, and the

look-through rules, thereby, are not taxable.
3. The exploitation of International Tax Loopholes

The Double Irish and Dutch Sandwich strategies are used to minimize the
corporate tax burden by taking advantage of the idiosyncrasies of varied national tax
law. The main feature of these structures is to exploit the differences in tax
residency rules between the U.S. and Ireland. While Irish resident companies are
defined by the place of central management and control, US resident companies
are defined by the place of incorporation. This means that no taxes are levied on a
company incorporated in Ireland if the company is managed and controlled outside
reland."” Many U.S. companies take advantage of this feature in the Irish tax law to
create the Double Irish and Dutch Sandwich schemes.

Apart from Irish residency rules, there are other tax features that could bring
lots of advantages to MNEs. As most companies expect to transfer their profits to

low-tax or no-tax jurisdictions, Ireland may be an attractive destination because of

treated as foreign personal holding company income to the extent attributable or properly
allocable (determined under rules similar to the rules of subparagraphs (C) and (D) of section
904 (d) (3)) to income of the related person which is neither subpart F income nor income
treated as effectively connected with the conduct of a trade or business in the United States.
For purposes of this subparagraph, interest shall include factoring income which is treated as
income equivalent to interest for purposes of paragraph (1) (E). The Secretary shall prescribe
such regulations as may be necessary or appropriate to carry out this paragraph, including such
regulations as may be necessary or appropriate to prevent the abuse of the purposes of this
paragraph.”

19Stephen C. Loomis, “The Double Irish Sandwich: Reforming Overseas Tax Havens,”
St. Mary’s Law Journal 43, 4 (2012): 825-853.
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its low corporate tax rate—which is just 12.5%. Another striking feature is that no

CFC rules are applied for limiting the deferral of tax abroad.”

3.1 Double Irish Structure
As depicted in Figure 1, a principal characteristic of the Double Irish
scheme is that a U.S. parent company (hereinafter “U.S. Co”) sets up two wholly-
owned Irish subsidiaries, as reflected by its name. The first Irish subsidiary
(hereinafter “Irish Sub 17”) is the first-tier subsidiary organized in Ireland but managed
and controlled in low-tax jurisdictions or tax havens such as Bermuda, Cayman
Islands, and the British Virgin Islands. The second lIrish subsidiary (hereinafter “Irish

Sub 2”) is a second-tier subsidiary organized, managed, and controlled in Ireland.

Parent Company

IUnited States

. Cost Sharing Agreement

Irish Sub 1

(reland/ no tax residence)

M
Royalty IP License

Irish Sub 2

(Ireland/ Ireland)

Figure 1. The basic framework of the Double Irish scheme.

20Polly Toynbee, “No End to Tax Piracy, No Money,” Gulf News [Online], available URL:
http://sulinews.com/mobile/business/opinion/no-end-to-tax-piracy-no-money-1.719309, 2017 (November, 28).
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After the establishment of the two subsidiaries, it is time for a layer of
sublicensing. First, the U.S. Co will transfer some IP rights to Irish Sub 1 for
improvement and exploitation of IP outside the U.S., and Irish Sub 1 has to pay an
arm-length price in return for such rights. Then, Irish Sub 1 will sublicense these IP
rights to Irish Sub 2, which must pay royalty fees in return. The main business of Irish
Sub 2 is to sublicense its IP rights to other overseas subsidiaries, sell products to
purchasers, and amasses the corresponding income.

The reasonable grounds behind each step will be explained. When Irish
Sub 2 receives the worldwide sales income, Irish Sub 2 enables to deduct a huge
amount of royalty fees paid to Irish Sub 1 as an expense in the computation of the
company’s profit; thus, the remaining income of Irish Sub 2 is taxed at only a 12.5%
corporate tax rate, resulting in tax reduction.”” At this point, income received by Irish
Sub 1 also obtains benefit from an international tax loophole because there are
different rules for determining tax residency of a company between the U.S. and
Ireland. A company will be treated as a U.S. tax resident if the U.S. is the place
where it is incorporated, while a company will be regarded as an Irish tax resident if
Ireland is the place where it is managed and controlled. Accordingly, Irish Sub 1
becomes a dual resident company. As an explanation, it is treated as an lIrish
company under U.S. tax purposes because of its place of incorporation, while it is
regarded as, for example, a Bermuda company under Irish tax purposes due to its
place of control and management. Consequently, the royalty fees received by Irish
Sub 1 are subject to tax at a very low tax rate, or it may not be subject to tax
because it is usually managed and controlled in low-tax or zero-tax territories. From
Ireland’s perspective, Irish Sub 1 and Irish Sub 2 are recognized as two separate
entities: a non-lrish company and an Irish company, respectively. Therefore, these

two Irish subsidiaries can be taxed separately.

“Lowder J. Bryan, The Double Irish and the Dutch Sandwich: The Explainer’s Field
Guide to Exotic Tax Dodges [Online], available URL: http://www.slate.com/articles/news_and
politics/explainer/2011/04/the_double irish_and the dutch sandwich.html, 2017 (April, 14).



118 U7 8 atudl 1

Under U.S. tax purposes, Irish Sub 1 and Irish Sub 2 can file an election
under the U.S. check-the-box regime in order to be recognized as disregarded
entities and, as a result, be ignored under U.S. tax purposes. Royalty payments
received by Irish Sub 1 will be disregarded because Irish Sub 1 is viewed as an Irish
single entity (not U.S. entity), thus, no U.S. tax burden arises. Following this tax
effect, some may wonder why the CFC regime, which is intentionally created to
impose U.S. tax on passive income from foreign affiliates, is not applied. This is
because Irish Sub 1 is regarded as an Irish resident for U.S. tax purposes. When
royalty income is paid from Irish Sub 2 to Irish Sub 1, this income will be treated as
a payment between two Irish companies. As a result, this income will be exempted
under the “same country exception”.

Even though the Double Irish structure appears to be an effective
strategy for reducing tax liabilities under the U.S. tax purpose, this structure seems
to be unsatisfactory for easing tax burdens under the Irish tax purpose. According to
Irish law, royalty payments between an Irish resident company and a non-resident
company may be subject to an Irish withholding tax. Therefore, Ireland can impose
withholding taxes on the royalty payments made by Irish Sub 2 to Irish Sub 1

(located in Bermuda) at 20 percent.22

3.2 Double Irish and Dutch Sandwich Structures
The Dutch Sandwich scheme is used together with the Double Irish
structure in order to avoid paying withholding taxes. As shown in Figure 2, the
structures of the Double Irish and Dutch Sandwich schemes have an elaborated
structure, including many steps to follow. The Double Irish and Dutch Sandwich
structures usually include at least four companies: one for parent company and

others for subsidiaries.

22Supra note 8.
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Parent Company

United States

' Cost Sharing Agreement

Irish Sub 1

(Ireland/ no tax residence)

Royalty

Dutch Sub IP License

(Metherlands/ Netherlands)

N

Royalty
Irish Sub 2

(reland/ Ireland)

Figure 2. The basic structure of the Double Irish and Dutch Sandwich schemes.

The Double Irish and Dutch Sandwich structures start from the
establishment of foreign subsidiaries in the similar way as the Double Irish, but just
put Dutch subsidiaries in the middle. A parent company, which is generally tax
resident in the U.S., sets up an entirely owned company (e.g., Irish Sub 1) that is
registered under the laws of Ireland but managed and controlled in a tax haven
country, such as Bermuda, the Cayman Islands, and the British Virgin Islands. Then,
Irish Sub 1 finds another totally owned company in the Netherlands (hereinafter
“Dutch Sub”), which further forms a wholly owned company that is operated,
managed, and controlled in Ireland (e.g., Irish Sub 2). The main business of Irish Sub
2 is the same as the DI structure, which is to sell commodities to purchasers across
the globe and generate the sales income. After setting up these affiliates, the layers

of IP licenses begin again.
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The Double Irish and Dutch Sandwich structures obtain further tax
efficiencies, compared to the simple DI structure. By interposing a Dutch (or other
EU) company between Irish Sub 1 and Irish Sub 2, the royalty payments from lIrish
Sub 1 to Irish Sub 2 are not subject to the Irish withholding tax. This is due to the
fact that EU directives do not allow EU member states to levy withholding taxes
when payments are made between EU resident companies. As pursuant to Dutch
law, there is no withholding tax on royalties. Therefore, royalties paid from Irish Sub
2 to Dutch Sub, and then from Dutch Sub to Irish Sub 1 have no withholding tax. It
can be obviously seen that inserting Dutch Sub for running the licenses and royalty
payments can bypass the Irish withholding tax, thereby, lowering the total tax
burden. Moreover, this Dutch Sub also checks the box to be treated as a
disregarded entity under U.S. tax purposes. Hence, the Dutch Sub is not subject to

U.S. corporate taxes.

4. Case study

Many U.S. MNEs have taken advantage of international laws’ loopholes to
shift profits around the globe in order to decrease their tax liabilities. Double Irish
and Dutch Sandwich structures are famous tactics that have been adopted and are
extensively employed by technology corporations since profits from IP rights can be
shifted easily, by assigning these rights to foreign subsidiaries. This part gives an
illustration of how large MNEs, such as Apple and Microsoft, use Double Irish and
Dutch Sandwich structures to transfer profits across countries, which results in

paying less taxes.

4.1 Apple Inc.
As shown in Figure 3, Apple’s group structure is designed to attribute
Apple commodities around the globe. Apart from boosting sales, the Apple
structure plays a crucial role in tax planning. Following parts of this structure, Apple

launched three main wholly-owned subsidiaries in Ireland as follows: Apple
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Operations International (AOI), Apple Operations Europe (AOE) and Apple Sales
International (ASI). These three subsidiaries are important elements of Apple’s

Double Irish arrangement.

Apple’s Offshore Organizational Structure

Apple Inc.

United States

Apple Operations

International
(a01)
[ireland /Mo Tax Residence]*
Apple Operations Europe Apple Dnstrfhutmn Apple Retail Holding
International
(ADE) Europe
[ireland/No Tax Residence | {'“DII [ireland/1reland]
[treland/ireland]
S SlaIe{illsnlt]em‘atmnai “PT::;:‘;E;;::JLN- Apple Retail Belgium
[treland/No Tax Residence] [Singapore/Singapare] Apple Retail France
Apple Retail Germany
Apple Retail Italia
Apple Retail Netherlands
Apple Retail Spain
Apple Asia In-Country Apple Retail Switzerland
Distributors Apple Retail UK

*Listed couniries indicale country of incorporation and country of tax residence, respectively.

Figure 3. Apple’s offshore organizational structure.”

Compared to other U.S. MNEs, Apple’s tax structure is relatively simple
because it does not involve in the Dutch Sandwich scheme, mentioned in Part
three. Apple takes advantages from different definitions of corporate residence in
Ireland and the U.S. Due to the fact that all three subsidiaries incorporated in

Ireland with central management and control in the U.S, these subsidiaries are,

U, Government (a), Offshore Profit Shifting and the U.S. Tax Code-Part 2 (Apple Inc.)
[Online], available URL: https://www.govinfo.gov/content/pkg/CHRG-113shrg81657/pdf/CHRG-113
shrg81657.pdf, 2017 (May, 21).
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therefore, neither a resident of Ireland nor the U.S. It follows that foreign income
earned by these three subsidiaries are tax-free in both countries; however, source
income derived from Ireland can be taxed (if any).24 The U.S. CFC regime is terribly
inefficient to contend with Apple’s Double Irish structure because of the magic of
check-the-box regime. By checking the box, Apple has elected not to characterize its
subsidiaries as a corporation for U.S. tax purposes, but each subsidiary is still
considered a juridical person for all non-U.S. tax purposes. As a consequence, each
subsidiary is treated as a disregarded entity for U.S. tax purposes which means that
no U.S. taxes are levied.

After setting up subsidiaries in Ireland, Apple starts a layer of IP licenses
(as presented in Figure 4). Apple Inc., the parent company in the U.S., entered into a
cost sharing agreement with AOI. Then, AOI licenses its IP rights to AOE, which
relicenses the IP rights to ASI in exchange of a high amount of licensing fees. ASI is,
ultimately, the heart of Apple’s international tax arrangements, which has an
important duty to relicense its IP rights to Apple’s other foreign subsidiaries and

collects royalties for IP rights on its products around the world.

2aAntony Ting, “iTax-Apple's International Tax Structure and the Double Non-Taxation
Issue,” British Tax Review 1 (2014).
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Apple Inc.
United States
' Cost Sharing Agreement

Apple Operations Intematicnal
({Ireland/ no tax residence)
h

IP License
Royalty
Apple Operations Europe
{Ireland/ no tax residence)
Royalty IP License
Apple Sales International
({Ireland/ no tax residence)
h. A
N
Royalty IP License

Other Apple Subsidiaries

.......................

Figure 4. Apple’s Double Irish structure.

When Apple receives earnings from selling Apple products within
overseas markets, including both the European and Asia market, Apple’s overseas
subsidiaries have to pay a huge amount of royalties to an Irish company (e.g.,
probably AQI) for the exploitation of its’ IP rights. Royalty fees paid by foreign
affiliates can be deducted as an expense in computing the company’s taxable
profits. As a result of shifting profit earned on the sale to the Irish subsidiary, Apple’s
tax bills of its foreign subsidiaries around the world are declined massivety.25
According to the financial data provided by Apple in 2015, Apple’s revenue comes

mostly from United States, Europe, and Asia, respectively. However, Apple paid

25U.S. Joint Committee on Taxation, Present Law and Background Related to Possible
Income Shifting and Transfer Pricing [Online], available URL: https://www.jct.gov/publications.
htm(?func=download&id=3692&chk=3692&no_html=1, 2017 (July, 22).
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$16.1 billion for U.S. federal and state taxes while Apple paid just $2.9 billion for all
foreign taxes which make a sharp difference. Consequently, Apple tax payments
around the world have come under spotlight.

On June 12, 2013, the European Commission (the Commission) requested
Ireland to provide data about the practice of tax rulings in Ireland, particularly about
the Apple group. The Commission suspected that the tax ruling granted to Apple
constituted State aid pursuant to Article 107(1) of the Treaty on the Functioning of
the European Union (TFEU).26 The Commission had to examine whether that aid is
compatible with the internal market.” After the examination process, the Commission
decided that the Apple’s tax arrangements with Ireland were illegal and Apple had
to pay $16.1 billion for tax penal’ty.28

The Asia-Pacific countries also put the Apple arrangement under scrutiny.
China will be used as an example in this case. The standard corporate tax rate in
China is 25% but can reduce to 15% for qualified new and high-tech enterprises.29
Apple’s 2015 fiscal year reported $23 billion operating income in Greater China but

that profit was taxed at only 12.6%, which is extremely low.” Robert Willens, a tax

““TFEU Article 107 (1): (1) Save as otherwise provided in the Treaties, any aid granted
by a Member State or through State resources in any form whatsoever which distorts or
threatens to distort competition by favoring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Member States, be incompatible with the
internal market.”

27European Commission, State aid-Ireland - State aid SA.38373 (2014/C) (ex 2014/NN)
- Alleged aid to Apple - Invitation to submit comments pursuant to Article 108 (2) of the Treaty on
the Functioning of the European Union Text [Online], available URL: https://publications.
europa.eu/en/publication-detail/-/publication/fce0c6ed-55d2-11ed-a0cb-01aa75ed71al/language
-en, 2016 (October, 17).

“Ibid.

29Supra note 8.

3'OZheping Huang and Heather Timmons, Apple’s Tax Rate in China also Appears to
be Remarkably Low [Online], available URL: https://gz.com/771449/it-is-almost-impossible-to-
know-how-much-tax-apple-is-paying-in-china/, 2016 (September, 2).
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consultant and Columbia Business School professor of taxation, explained on CNBC
in 2016 that Apple’s Chinese subsidiaries have to pay royalty fees to the lIrish
company under an IP license agreement, thereby, shifting profits out of China.”
There is no formal requirement imposed by China’s State Administration for Industry
& Commerce in order to force companies to publish their financial statements. As a

result, there’s no public channel to investigate Apple’s Chinese tax liabilities.”

4.2 Microsoft

Microsoft began to create an elaborate structure of interconnected
overseas entities, as depicted in Figure 5, to generate international sales and lower
tax burdens of the Microsoft group. Microsoft has also utilized the Double Irish and
Dutch Sandwich arrangements. Under Microsoft’s Double Irish and Dutch Sandwich
structures, there are at least six companies involved: (1) Microsoft Corporation,
which is the parent company situated in the U.S.; (2) Rl Holdings, which is registered
in Bermuda but located in Ireland; (3) Microsoft Round Island One, which is an Irish
affiliate; (4) Microsoft Ireland Research, which is an lIrish trust company located in
Ireland; (5) Microsoft Ireland Operation Ltd, which is an Irish company but placed in

Bermuda and, (6) Microsoft Financing International B.V., which is a Dutch resident.

"Ibid.
“Ibid.
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Figure 5. Microsoft’s overseas tax structure.

AUl Microsoft Affiliates are linked in a chain. Microsoft Corporation entirely

owns RI Holdings, a holding company with industrial company status registered in

Bermuda but located in Ireland. As its place of incorporation, Rl Holdings is subject

to a zero percent tax rate in Bermuda. Therefore, neither the U.S. nor the Irish tax

authorities can collect taxes from this company. Through this holding company,

Microsoft Corporation then totally owns Microsoft Round Island One as its CFC.

Under the control of CFC rules, it means that profits arriving from Ireland may be

taxed under the U.S. tax law. In order to escape CFC rules, they planned to set up

PSusana Anggraeni, “Money Moves: Tax Planning in Multinational Companies: A Case

of Microsoft,” (CEMS Thesis, Norwegian School of Economics, 2015), pp. 49-59.
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Microsoft Ireland Research and Microsoft Ireland Operation Ltd, which are totally
owned by Microsoft Round Island. A group of entities in Ireland then performs a role

as regional operating centers for licensing, manufacturing, operating, and selling their
products across Europe, the Middle East and South Africa (EMEA).

After setting up the company structure, the IP-tax planning started with
reaching a licensing agreement between Microsoft Corporation (licensor) and
Microsoft Ireland Research (licensee) in exchange of royalty fees. After that,
Microsoft Ireland Research (new licensor) relicensed its IP rights to Microsoft Ireland
Operation Ltd (new licensee), which ultimately has IP rights to manufacture and sell
the Microsoft commodities across EMEA. All incomes earned by Microsoft Ireland
Operation Ltd will transfer to Microsoft Ireland Research, and then to Round Island
One. However, the profits transferred to Round Island One are not liable for U.S.
taxes because both subsidiaries are transparent entities for tax purposes under
check-the-box rules. At the same time, the transfer will not be taxed in Ireland since
Round Island One is the owner of both subsidiaries.

Then, Round Island One needs to move the profits to Rl Holdings in
Bermuda. Nevertheless, if the profits are directly transferred to RI Holdings, Round
Island one will be liable for withholding taxes. In order to avoid withholding taxes,
the profits are routed to Microsoft Financing International B.V. in the Netherlands
before being shifted to Rl Holdings because the payment made between European
countries is exempted from withholding taxes. Through this structure, not only can
the Microsoft group decrease the levied tax but also facilitate international sales
across the globe.35According to the Irish Times (2005), Microsoft’s Irish subsidiaries
made a profit of $802.4 million in 2004 but paid no tax.”* The Microsoft’s Double

*Susana Anggraeni, “Money Moves: Tax Planning in Multinational Companies: A Case of
Microsoft,” (CEMS Thesis, Norwegian School of Economics, 2015), pp. 49-59.

35Anggraeni, Ibid.

36Colm Keena, Microsoft Earns $802m Tax-free in Irish Subsidiary [Online], available
URL: https://www.irishtimes.com/business/microsoft-earns-802m-tax-free-in-irish-subsidiary-1.519
644, 2017 (November, 19).
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Irish and Dutch Sandwich structures to generate sales across EMEA are illustrated in

Figure 6.

Microsoft

United States

RI Holdings
(Bermuda/ Bermuda)

A c.
i Profits
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Microsoft Financing International B.V.

(Netherlands/ Netherlands)

4
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(reland/ Ireland)
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[ Other Microsoft }

Figure 6. Microsoft’s Double Irish and Dutch Sandwich structures.

While Ireland is a regional operating center in EMEA, Singapore is chosen
as a regional operating center in Asia and Pacific. Microsoft has planned to establish
a group of Singapore subsidiaries that have a pivotal role for retail sales across Asia
and Pacific. Microsoft formed first-tier subsidiary named Microsoft Singapore Holdings
Pte. Ltd, which is a totally-owned CFC of Microsoft parent company. To escape U.S.
CFC rules, Microsoft Singapore Holdings Pte. Ltd established second-tier subsidiaries
named Microsoft Asia Island Limited (MAIL) registered in Bermuda, which wholly
owns Microsoft Operation Pte. Ltd (MOPL).” MAIL has entered into the cost sharing

3'7Jeffrey A. Maine and Xuan-Thao Nguyen, The Intellectual Property Holding Company Tax
Use and Abuse from Victoria's Secret to Apple (Cambridge: Cambridge University Press, 2017),
pp. 197-198.
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agreement with Microsoft U.S. in exchange of $1.2 billion royalty fees and then
relicensed the right to attribute Microsoft commodities in Asia-Pacific to MOPL for $3
billion. As both second-tier subsidiaries are disregarded entities under U.S. CFC rules,
Microsoft group saved $1.05 million in 2012 since the transaction is not liable for
U.S. taxes.” At the same time, Microsoft can shift its profits from Singapore to
Bermuda, through MAIL, without being taxed by the U.S. government. Under
Microsoft group arrangement, MOPL in Singapore has a similar rule as Microsoft
Ireland Operation Ltd in Ireland to collect most of Microsoft’s international
revenues. It is obvious that Microsoft sales in Asia does not involve the Double Irish
and Dutch Sandwich regimes but Singapore has been used as its business hub (see
Figure 7), whereas Microsoft sales in Europe has utilized Double Irish and Dutch

Sandwich regimes to lower their group tax burdens.

‘ Microsoft ‘

United States

‘ Cost Sharing Agreement

‘ Microsoft Asia Island Ltd. ‘

(Bermuda/ Bermuda)

y N IP License
Royalty
Microsoft Operation Pte. Ltd.
(Singapore/ Singapore)
S IF License

Royalty

[ Other Microsoft Subsidiaries ]

Figure 7. Microsoft sales structure in Asia.

38U.S. Government, Offshore Profit Shifting and the U.S. Tax Code-Partl (Microsoft
and Hewlett-Packard) [Online], available URL: https://www.govinfo.gov/content/pkg/CHRG-112
shrg76071/pdf/CHRG-112shrg76071.pdf, 2017 (May, 1).
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Microsoft’s tax arrangement has also come under tax spotlight by other
jurisdictions across the globe, alongside with Apple, Google, and other high-tech
technology companies. Australia will be used as a sample of this case. According to
Seattle Times (2015), Microsoft’s Australia generated massive sales about $2.1 billion
to Australian customers in its 2014 fiscal years, but only 5% of those revenues were
taxed in Australia with a 30% corporate tax rate.” The rest of the revenues were
technically billed by an offshore company located in Singapore. Microsoft Australia
was audited by the Australian Tax Office as its profits are being sent offshore. Bill
Sample, Microsoft's corporate vice president of tax, admitted that the revenues from
Australia were billed in Singaporel10 and said that Microsoft “complied with the tax
rules in Australia and in each jurisdiction in which it operates and pays billions of
dollars each year in total taxes.”41

Microsoft’s tax structure was also scrutinized by the government of
China. According to an article published in 2014 by Xinhua, China’s official news
agency, a U.S. Tech giant company-referred to only as “Company M”- had to pay
the Chinese government 840 million yuan (5140 million) in back taxes and interest,
as well as additional 100 million yuan ($15.8 million) per year in future taxes.”

Microsoft agreed to pay the tax fine. This case has been called China’s first major

*Matt Day, How Microsoft Moves Profits Offshore to Cut Its Tax Bill [Online], available URL:
https://www.seattletimes.com/business/microsoft/how-microsoft-parks-profits-offshore-to-pare-
its-tax-bill/, 2016 (December, 16).

“Nassim Khadem, Microsoft Defends Using Hubs in Ireland, Singapore and Puerto
Rico to Cut Tax Rate [Online], available URL: https://www.smh.com.au/business/microsoft-
defends-using-hubs-in-ireland-singapore-and-puerto-rico-to-cut-tax-rate-20150211-13boea.html,
2017 (February, 11).

“Jenni Ryall, Apple, Google and Microsoft Grilled Over Australian Tax Avoidance
[Online], available URL: https://mashable.com/2015/04/08/apple-google-microsoft-tax/#5aDM7
JJoUagH, 2017 (April, 8).

“gill Rigby and Bernad Orr, Microsoft to Pay China $140 Million for ‘Tax Evasion’
[Online], available URL: https://www.reuters.com/article/us-microsoft-china-tax/microsoft-to-pay-
china-140-million-for-tax-evasion-idUSKCN0J92DD20141125, 2016 (November, 26).
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anti-tax evasion case because a huge amount of profits was transferred through

various jurisdictions, taking advantage of the differences in their tax rates.”
5. BEPS Impacts & Ireland’s Responses

5.1 BEPS Impacts
As the Double Irish regime has contributed to BEPS by exploiting tax
loopholes to artificially shift profits to non-tax or low-tax countries, this regime has
been chiefly concerned by the OECD. The OECD has attempted to tackle BEPS
through the OECD BEPS Project by launching the action plans as a comprehensive
framework of international standards and recommendations. There are three main
action plans relevant to this topic: Action 5, Action 8, and Action 13.
1) BEPS Action 5
Action 5 of the BEPS Action Plan develops a strategy to oppose
harmful tax practices. In context of the IP regime, the nexus approach is picked as
an appropriate IP regime. This approach uses expenditures as a proxy for substantial
activity, allowing a taxpayer to gain advantages from the IP regime-only to the
extent that IP income arising from qualifying Research and Development (R&D)
expenditures in that country-in order to stimulate R&D activities and to foster

growth and employmen‘t.m1

“Toh Han Shih, Beijing to Step Up Tax Evasion Campaign after US Multinational
Firm Caught [Online], available URL: http://www.scmp.com/business/china-business/article/
1647942/ beijing-step-tax-evasion-campaign-after-us-multinational, 2017 (November, 25).

MOECD, Countering Harmful Tax Practices More Effectively, Taking into Account
Transparency and Substance, Action 5-2015 Final Report [Online], available URL:http://dx.
doi.org/10.1787/9789264241190-en, 2015 (April, 22).
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2) BEPS Action 8

The most relevant BEPS Action Plan is Action 8, which refers to
transfer pricing issues of intangibles. This Action gives guidance to countries on how
to prevent BEPS from transferring intangibles among group members by offering
three suggestions. The first suggestion is the meaning of intangibles should be broad
and clear. The second suggestion is to ensure that intangibles are properly allocated
in accordance with value creation, based on DEMPE (Development, Enhancement,
Maintenance, Protection, and Exploitation) functions, and profits must be aligned
with substance. The final suggestion is to impose transfer pricing rules or special
measures for hard-to-value intangibles’ transactions.” As a result of these recom-
mendations, MNEs can allocate intangibles in country merely where certain key
functions are performed.

3) BEPS Action 13

Apart from Action 8, the OECD BEPS Project Action 13 also requires
OECD member states, including Ireland, to implement Country-by-Country (CbC)
reporting into their domestic laws.”® CbC reporting is an automatic government-to-
government information exchange mechanism that allows tax authorities to access
useful information on the global allocation of MNEs’ budget, profit, tax, and other
attributions. Consequently, tax authorities around the world can observe and
understand tax planning structures of MNEs and have an opportunity to prevent

aggressive tax planning before, or immediately after, eroding their tax bases.

45OECD, Aligning Transfer Pricing Outcomes with Value Creation, Actions 8-10-2015
Final Reports [Online], available URL: http://dx.doi.org/10.1787/9789264241244-en, 2015 (November, 18).

46OECD, Transfer Pricing Documentation and Country-by-Country Reporting, Action
13-2015 Final Report [Online], available URL: http://dx.doi.org/10.1787/9789264241480-en, 2015
(October, 20).
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As OECD’s BEPS Project raises public concern toward BEPS issues,
many countries tend to concentrate more on MNEs’ cross border structure to
protect their revenue bases. Apart from focusing on MNEs’ structure, most
jurisdictions around the world have already changed their domestic rules complied
with several key BEPS recommendations.” The onus is on jurisdictions, especially
Ireland, to defend its reputation as an international market hub by proving that their
laws and policies are complied with internationally agreed tax standards and not

just for tax breaks.

5.2 Ireland’s Responses
Due to acquiring negative connotations made by the OECD BEPS Project,
the updated report on Ireland’s international tax strategy was published in October
2015 to indicate that “Ireland has committed to the BEPS process and will play its
full part in implementation.”48 This was affirmed by the introduction of new lIrish
corporate tax residence rules, the Knowledge Development Box (KDB), as well as
country-by-country reporting into Ireland’s domestic law.
1) New Irish corporate tax residence rules
With the aim of defending Ireland’s reputation, the former Minister for
Finance, Michael Noonan, announced in 2014 during the Budget 2015 that “I am
abolishing the ability of companies to use the “Double Irish” by changing our

residency rules to require all companies registered in Ireland to also be tax-resident.””’

47KPI\/\G, OECD BEPS Action Plan-Moving from Talk to Action in the Asia Pacific
Region [Online], available URL: https://home.kpmg.com/xx/en/home/insights/2016/05/0ecd-
beps-taking-the-pulse-in-the-asia-pacific-region-2016.html, 2017 (July, 3).

48Depar’cmen’c of Finance (Ireland), Update on Ireland’s International Tax Strategy
[Online], available URL: http://www.budget.gov.ie/Budgets/2016/Documents/Update_on_ Irelands
_International Tax_Strategy pub.pdf, 2017 (October, 12).

*“Dorminic Coyle, Multinationals Turn From ‘Double Irish’ to ‘Single Melt’ to Avoid
Tax in Ireland [Online], available URL: https://www.irishtimes.com/business/economy/multi
nationals-turn-from-double-irish-to-single-malt-to-avoid-tax-in-ireland-1.3290649?mode=
sample&auth-failed=1&pw-origin=https%3A%2F%2F, 2017 (November, 14).
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The changes are contained in the Irish Finance Act 2014 with effect from January 1,
2015 onwards. This means that any companies incorporated in Ireland on or after
January 1, 2015 will be treated as Irish resident companies for Irish tax purposes.50
Transitional period were also contained in grandfathering provisions, such that
companies incorporated on or before December 31, 2014 may continue to be
treated as non-lrish resident companies until January 1, 2020 if certain conditions
are fulfilled.” According to these changes, the Double Irish structure could not be
built henceforth. However, there is only one exemption to this new rule by means
of the double taxation agreement (DTA). If the terms of DTA between Ireland and a
country regard a company as a resident in that country, the company will still be
treated as resident of that country.52
2) Knowledge Development Box

The Knowledge Development Box (KDB) has been introduced by the
Irish Finance Act 2015, with effect from January 1, 2016 onwards. KDB is defined by
Irish Tax and Customs as a corporation tax relief,53 which seems to be used as one
of the tax incentives for IP holding companies located in Ireland. In accordance with
the modified nexus approach set out in BEPS Project Action 5, certain profits of a
company may be entitled to be taxed at a 6.25% tax rate (which is twice lower than
the corporate tax rate for trading income at 12.5%), only if the IP profits arising from
qualifying assets that are the result of actual R&D activities conducted in Ireland or

an offshore branch of the Irish enterprise.54 This means that only qualifying IP profits

*Louise Kelly, Ireland-An Attractive Location in a Post-BEPS World [Online], available
URL: https://wwwz2.deloitte.com/content/dam/Deloitte/ie/Documents/Tax/ITR-Ireland.pdf, 2018
(February, 8).

51Supra note 50.

52Supra note 50.

Irish Tax and Customs, Knowledge Development Box (KDB) [Online], available URL:
https://www.revenue.ie/en/companies-and-charities/reliefs-and-exemptions/knowledge-develop
ment-box-kdb/index.aspx, 2018 (December, 12).

“Ibid.
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can be taxed at 6.25%. Interestingly, Ireland’s KDB is the first KDB regime complying
with the new standards of the OECD’s modified nexus approach, which was set out
in the final reports of the OECD’s BEPS project Action 5.
3) Country-by-Country reporting

In accordance with the BEPS Action 13 Final Report, the CbC reporting
was implemented in Ireland, as contained in Section 891H of the Taxes Consolidation
Act 1997-inserted by Section 33 of Finance Act 2015 and amended by Section 24 of
Finance Act 2016-and Taxes (CbC Reporting) Regulations 2016. Following the OECD
guidance published in August 2016, Guidance on the Implementation of CbC
Repor‘ting,55 the legislations require MNE Groups with consolidated group revenue of
€750 million or more in the immediately preceding fiscal year to file CbC reports in
IreLand.56 A CbC report should include information, such as the amount of
unconnected party revenue, connected party revenue and total revenue, amount of

, : : |57
profit or loss before income tax, as well as amount of income tax paid.

6. The Attractiveness of Ireland after BEPS

It is undeniable that many MNEs were influenced to structure their IP
ownerships in Ireland because of the Double Irish scheme. However, due to the
impacts of the BEPS Project, the Double Irish structure may become less feasible.
The obvious question flashing into mind is whether Ireland remains an attractive
location to stimulate new investment. As a competitive environment has been
increasing progressively in order to attract FDI, Ireland has to maintain and develop

its competitive position to be a higher-level position. Consequently, new Irish tax

55OECD, Guidance on the Implementation of Country-by-Country Reporting: BEPS
Action 13 [Online], available URL: www.oecd.org/tax/guidance-on-the-implementation-of-country-
by-country-reporting-beps-action-13.pdf, 2018 (February, 14).

“Irish Tax and Customs, Country-By-Country Reporting Some Frequently Asked
Questions (FAQs) [Online], available URL: https://www.revenue.ie/en/companies-and-charities/
documents/country-by-country-reporting.pdf, 2018 (December, 12).

“Ibid.
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policies have been implemented since 2015 for representing a positive direction
towards competition.

It is not totally surprising that another preferential tax regime, the KDB with
an effective tax rate of 6.25%, has been established as an alternative one. It may be
seen that the creation of the KDB regime is less beneficial than the phenomenon of
Double Irish; nevertheless, it offers a viable alternative for Ireland. The low 6.25%
and 12.5% corporate tax rate is one of the policies to convince companies to
actually engage in R&D activities in Ireland. If this mission is completed, the growth
of R&D capability may result in enormous advantages for Ireland in the long term
and may be even greater than the former preferential regime.58

Other major tax incentives that Ireland offers under its IP regime are: 25% tax
credit on qualifying R&D expenditures, in addition to the normal 12.5% revenue
deduction available for the R&D expenditure; capital allowances on capital
expenditure incurred on qualifying IP, up to a maximum deduction of 80% of the
relevant IP profits; deductions for interest expenses incurred on borrowings to fund
the acquisition of IP; and relief for foreign withholding tax suffered on royalty
income.” A combination of the IP-tax incentives might be considered as interesting
alternatives due to the fact that it provides substantial benefits to IP holding
companies which locate, exploit, and develop IP in Ireland.

Unfortunately, Ireland will face an enormous challenge to attract FDI from
U.S. companies due to proposed changes in U.S. tax rules. In December 2017, the
U.S. Senate gave final approval to the U.S. tax reform. Two days later, President

Donald J. Trump brings it into effect by signing the new tax bill. The outstanding

**Bernhard Gilbey and others, The Changing Landscape for IP Regimes Around
[Online], available URL: https://www.squirepattonboggs.com/~/media/files/insights/publications/
2015/12/the-changing-landscape-for-ip-regimes-around-the-world/21631--ip-regimes-around-the-
world-alert.pdf, 2017 (December, 5).

Petrina Smyth, Jonathan Sheehan and Brendan O'Brien, Ireland’s Intellectual Property Tax
Regime [Online], available URL: https://www.walkersglobal.com/images/Publications/Advisory/
2016/01.08.201 Walkers Ireland Intellectual Property Tax Regime.pdf, 2018 (January, 15).
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change in this bill is the reduction of corporate tax rate from 35% to 21%.% As a
result, it seems that U.S. companies have more incentive to invest in their own
country.

Although some U.S. companies may be encouraged by the new U.S. tax rate,
many academics hold the opinion that this change cannot produce a major effect
to Ireland. Peter Vale, tax partner at Grant Thornton, explained that this is because
the Irish tax rate of 12.5% is, approximately, half the U.S. tax rate of 21%."
Furthermore, Olivia Buckley, communications director at the Irish Tax Institute,
stated that international operations remain necessary and essential for large U.S.

companies and Ireland is still an attractive place for conducting such opera’tions.62
7. From “Double Irish” to “Single Malt”

The new lIrish tax residency rules have been claimed as the abolition of the
Double Irish scheme since Irish-registered companies can no longer be tax-resident
in the classic tax havens, such as the Cayman Islands, British Virgin Islands and
Bermuda. However, it may be doubted that this scheme will continue because the
new rules can be excluded by exploiting the loopholes in double tax treaties,

which, in some cases, could prevail over Irish’s domestic Lavv.63 This means that the

60Andy Khawaja, How Trump's Tax Plan May Affect Your Business [Online], available
URL: https://www.forbes.com/sites/forbesfinancecouncil/2017/12/28/how-trumps-tax-plan-may-
affect-your-business/#16d6b37188c4d, 2017 (December, 28).

“life Taylor, Trump’s US Tax Reform a Significant Challenge for Ireland [Online],
available URL: https://www.irishtimes.com/business/economy/trump-s-us-tax-reform-a-significant
-challenge-for-ireland-1.3310866, 2017 (November, 30).

“Ioid.

“Ioid.
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rules still let Irish-registered companies to be tax-resident in other jurisdictions that
Ireland has a tax treaty with.*

One of feasible loopholes is the definition of tax residence included in the
double tax treaties, which define Ireland’s tax resident by center of management
and control. This definition includes double tax treaties between Ireland and other
countries, such as Panama, Melta, Hong Kong, the United Arab Emirates, the
Netherlands, and Belgium. By placing the center of management and control of a
company in one of these nations, the company will not be taxed in Ireland and will
become a tax resident elsewhere.”

Shortly after the announcement of the Irish Budget locking the door on the
Double Irish in 2014, an alternative structure called the “Single Malt” was
considered immediately by late 2014. The Single Malt scheme has been referred to
as a replacement of the Double Irish or the “son of Double Irish.”®® This is due to
the fact that it should still be possible to achieve the same results as the Double
Irish.”" This scheme exploits loopholes found in the Malta-Ireland tax treaty, which
retains the “place of effective management” residency test. Under the terms of the
Malta-lIreland treaty, a company can be Irish-registered and a Maltese tax-resident
company. Although MNEs with existing Double Irish scheme may not rearrange until

the end of the 2021 deadline, an initial search presents that some major MNEs have

“Christian Aid, ‘Impossible’ Structures: Tax Outcomes Overlooked by the 2015 Tax
Spillover Analysis [Online], available URL: https://www.christianaid.ie/sites/default/files/2018-
02/impossible-structures-tax-report.pdf, 2017 (November, 20).

“Ibid.

“Bob Kiggins, BEPS-Double Irish/ Dutch Sandwich Hybrid Entity Mismatches-Part II
of Il [Online], available URL: https://www.culhanemeadows.com/7098-2/, 2016 (November, 19).

67Cantitlon, Three Years of Silence on ‘Single Malt’ Tax Loophole Raises Questions
[Online], available URL: https://www.irishtimes.com/business/economy/three-years-of-silence-
on-single-malt-tax-loophole-raises-questions-1.3293313?mode=sample&auth-failed=1&pw-origin=
https%3A%2F%, 2017 (November, 16).
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already set up Irish-registered but Maltese tax-resident companies: including Linkedin,

Microsoft, Zetiq Aesthetics, Allergan, e’tc.68
8. Conclusion

In the pre-BEPS era, many MNEs had been attracted by the Double Irish and
Dutch Sandwich tax regimes and had designed their IP ownership structures in
Ireland. In the post-BEPS era, the Double Irish and Dutch Sandwich tax structures
may become less feasible because of changes in the Irish tax residency rules.
Ireland needs to maintain its status as an attractive place for investment by offering
various tax incentives, including R&D tax credit regimes, IP capital allowance, and
KDB, which is compliant to BEPS recommendation. Despite the issuance of BEPS
Actions and changes to Irish tax policies, MNEs still need to escape the high amount
of tax paid by exploiting benefits from tax loopholes, as evidenced from the
existence of the alternative structure called Single Malt. Ireland has faced not only
the challenge from MNEs but also the new challenge from new U.S. corporate tax
rates as a tool for snatching companies’ investment. As lessons from Ireland, every
government should bear in mind that tax planning structures-in the national and
international tax law context-might be incessantly changed; therefore, effective

strategies are needed in response to the existing and forthcoming events.

68Supra note 64.
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Abstract

Bitcoin is this intangible cyberspace currency or money use in the purchasing
and selling of goods and services. Thus far, governments and monetary regulators of
many countries have defined Bitcoin as either a kind of currency or money or an
asset. However, given that Bitcoin transactions take place solely in cyberspace with:
each seller and purchaser identify by a string of numbers; and a blockchain or a
cyberspace ledger keeping track of transactions, it is difficult for the tax authority to
account for the identity of the income receiver and the amount of income derived
from the transaction.

Tax authorities of different countries have attempted, in numerous ways, to
grapple with the kind of income from Bitcoin transactions. However, these attempts
may not help to properly tax the amount of income generated by each Bitcoin
transaction in cyberspace.

This paper aims to: (1) Highlight the impacts of Bitcoin technology on a person’s
desire to generate more income, make more profit and accordingly renders the
responsibility to pay income tax; (2) Survey the meanings of Bitcoin as defined by
the tax authorities of various countries and their attempts to tax income derived
from Bitcoin transactions; and (3) Examine the adequacy of specific Thai income tax law
in taxing income derived from transactions using Bitcoins, this includes considering
the income tax provisions in a Royal Decree or Por Ror Gor Amending the Revenue
Code (No.19) 2018.

Keywords: bitcoin, cryptocurrency, digital asset
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1. Introduction

Electronic commerce using cryptocurrency is the new frontier of income tax
evasion. Cryptocurrency is define by Section 3 of the Royal Decree on Digital Asset
Business B.E. 2561 (2018) (“DAB”) as “An electronic data unit created by an
electronic system or network with the objective of using as a medium of exchange
for the acquisition of goods, services or other rights...” With the explosion of the
news on panama and paradise papers to the world, income tax evading has now
shifted to take place in cyberspace at an alarming rate, rather than hiding income in
shell companies located in tax haven countries.

In recent years, the most transacted cryptocurrency is Bitcoin. In comparison
with other cryptocurrencies, Bitcoin has an average daily 261,710 transactions in the
last quarter of 2016 and for the period between January to February 2017 an
average daily 286,419 transactions, Ethereum, the second most transacted
cryptocurrency, has 42,908 average daily number of transactions in the last quarter
of 2016 and for the period between January to February 2017 47,792 average daily
number of transactions.” and This making Bitcoin the most popular cryptocurrency
in electronic commerce. Given this popularity, this paper will focus on Bitcoin
instead of cryptocurrency in general when discussing in a global context. On
discussing and analyzing specifically in a Thailand context, since the author cannot
gather any academic research data on Bitcoin’s popularity in Thailand for 2016 and
2017, the word ‘cryptocurrency’ is used instead. As we shall see, given that Bitcoin
transactions with its blockchain technology taking place in an intangible cyberspace

i.e. “A descriptive term for the cryptocurrency geography of the online

'Garrick Hileman and Michel Rauchs, Global Cryptocurrency Benchmarking Study
(Cambridge: Cambridge Centre for Alternative Finance, Judge Business School, University of
Cambridge, 2017), p. 20.

’Bitcoin has also dominated the increase in the total cryptocurrency market
capitalization for the period from February 2016 to March 2017 - rising from around 7 Billion U.S.
Dollars to almost 25 Billion U.S. Dollars. Ibid., p.16.
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vvorLd.”3, its anonymity on sellers and buyers, fast transaction speed, easy set-up
and tax-free features is causing sale and purchase of goods and services using
cryptocurrency to grow at an exponential rate.

While various governments of the world and their monetary authorities try to
grapple with defining what is a cryptocurrency and Bitcoin, its economic and tax
implications, millions of Bitcoin transactions are taking place in cyberspace minute-
by-minute free of income tax being levied and undetected. A Bitcoin transaction in
this paper means any kind of selling and buying involving Bitcoin (“Bitcoin
Transaction”). It should be noted here that this paper does not deal with
cryptocurrency issued on a centralized basis or from a network that branches out
from a central point i.e. currency issued by an identifiable central administrator,
organization, governmental entity etc. This paper deals only with decentralized
Bitcoin cryptocurrency i.e. a cryptocurrency that can be bought directly from any
anonymous seller in cyberspace. This reason for this focus is that a cryptocurrency
bought from decentralized networks in cyberspace can be obtained promptly -
without having to go through a medium thereby allowing the subsequent Bitcoin
Transaction to take place earlier. This kind of Transaction can take place at any
minute, at any location in the world, including its underlying income tax evasion.
This nature provides the potential for such Transactions to be popular and
commonplace.

On May 13, 2018 a Royal Decree or Por Ror Gor Amending the Revenue Code
(No.19) 2018 (“Royal Decree”) comes into effect. This Decree provides for the kind
of income tax and the tax rate to be levied on a transaction involving Bitcoin. This
paper will consider the Royal Decree and discuss the enduring challenges post by
Bitcoins, despite this new law.

Given that paying income tax is not only a legal obligation but a
responsibility of ALL income earners to contribute to the public purse and thus

relieving somewhat the burden of all taxpayers and provide for building public

3Peter J. Dyson, The PC User’s Essential Accessible Pocket Dictionary, 2nd ed.
(San Francisco: Sybex, 1995), p. 135.
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infrastructures and facilities, funding for the poor, health care and the aging
population, any shortfall in income tax measures should be addressed or risk tax

evasion.

2. History of Bitcoin and its Social Impact

Bitcoin is a cryptocurrency in cyberspace created by a programmer or a
group of programmers using the pseudonym Satoshi Nakamoto, he or they own the
source code of the Bitcoin software. Bitcoin currency does not have to rely on the
support and approval of transactions by a financial institution or any third party:
“...allowing any two willing parties to transact directly with each other without the
need for a trusted third party”4. Also, cryptography is used to encode each Bitcoin
transaction, and this allegedly protects users from fraudulent practices .
Cryptography is defined as, “..the computerized encoding and decoding of
information.”’ These are the strengths of Bitcoin Transactions. On the other hand,
such encoded Transactions with Bitcoins are used for payments of illegal goods and
services, laundering of monies made from such payments and evasion of income
tax payments.

Users of the Bitcoin network are first required to download a necessary
software that creates a digital wallet. This wallet provides the user with a unique
user’s address and two keys i.e. one ‘public’ and one ‘private’ key. The public key
is an address for other users wishing to transfer Bitcoins to the user. The private key
is used by the user to authorize access to the Bitcoins in the wallet. All Transactions
with other users are recorded and broadcasted on a public ledger known as a

*Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System [Online], available
URL: https://bitcoin.org/bitcoin.pdf/, 2018 (May, 17).

*Patrick McLeod, “Taxing and Regulating Bitcoin: The Government’s Game of Catch Up,”
CommLaw Conspectus: Journal of Communications Law and Technology Policy 22, 2 (2014):
381.

*Merriam-Webster. Cryptography [Online], available URL: https://www.merriamwebster.
com/dictionary/cryptography/, 2018 (May, 1).
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Blockchain (“BLockchain”)Y. This Blockchain is interconnected with other Blockchains
in cyberspace so that selling and buying do not have to just transact within one
Blockchain, but interconnected with sellers and buyers in other Blockchains as well
- a decentralization of networks. The very first Blockchain is presumably started by
Satoshi Nakamoto. Both the public and private keys are represented by a string of
numbers on a Blockchain, this is the encoding in Bitcoin Transactions that provide
the anonymity shield against law enforcement authorities for money made from
illegal activities and the Revenue Department of Thailand (“RD”) for income tax
evasion.

Income tax evasion here and in this paper refers to a person knowing that
he, she or it has to pay income tax but deliberately avoid paying tax knowing that
this avoidance is unlikely to be detected and punishedg.

Similar to the Internet, the Blockchain in cyberspace branches out to various
sellers and purchasers — as with the Internet, a massive global network linking up
users interconnecting users. They do not arise from one single thought or action of a
person that develops but just a network of interconnectedness. The French
philosopher Gilles Deleuze and psychiatrist Felix Guattari refers to this as a rhizome,
a branching out from a center, ever expansion of connectedness with no single
initiation or thought that develops or advances. In their essay “A Thousand
Plateaus” they state that a rhizome begins “...from a ramified surface extension in
all directions...””. They described the rhizome as having a few distinct characteristics
or principles, which by analogy apply to our culture and a person’s intellectual
development today. The first is the principle of connections: “..any point of a
rhizome can be connected to any other, and must be. This is very different from the

tree or root which plots a point, fixes an order.” and makes connections upwards

"Patrick MclLeod, op. cit., p. 382.

8Aleksandra Bal, "Chapter 14: How to Tax Bitcoin?," in Handbook of Digital Currency:
Bitcoin, Innovation, Financial Instruments, and Big Data, ed. David Lee Kuo Chuen (San Diego,
CA: Academic Press, 2015), p. 272.

9Brian Massumi, trans., A Thousand Plateaus, by Gilles Deleuze and Felix Guattari

(Minneapolis: University of Minnesota Press, 1987), p. 7.
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from the root' . Another rhizome characteristic is described by Deleuze and Guattari
as multiplicity: “Multiplicity” that it ceases to have any relations to the One..”" " In
other words, the nature of the rhizome does not change; it just multiplies and
multiplies with interconnections branching out in every possible direction without
any hierarchy. Though its nature does not change, multiplicity ceases to have a
relation to a pivotal rhizome, it is a process that does not have a beginning or end.
A Blockchain which facilitates and records transactions of sellers and buyers has the
same rhizomatic characteristics of connections and multiplicity. The Blockchain
connects a seller and buyer to enable a sale contract to take place and it connects
out to multiple Blockchain interconnections, it is not from a pivot point that
branches upwards but extends out to connect with multiple others of the same
nature i.e. Blockchains at the same level. This kind of connectivity therefore has no
beginning or end, it just keeps connecting.

As argued by Deleuze and Guattari in their essay, this interconnection is a
never ending extending out, interconnecting with other rhizomes or Blockchain on
one flat level. Though Blockchain connections appear to be growing, its nature
remains unchanged, there is no chronological or hierarchical growth upwards from
one point. There is only propagating and multiplying on a flat level - a plateau. An
ever expanding plateau of selling and buying driven by the desire to make more
profit rather than gaining intellectual growth.

Furthermore, Bitcoin technology reduces space and accordingly time for a
seller and buyer to transact, this reduces the possibility of well thought out decision
making, examination of goods and services. The world in which business is
conducted becomes a lot smaller with poorer decision making ability in buying and
selling.

Bitcoin technology is not free as it appears, we need to pay for the Internet

services to get connected to the technology, as more transactions and regulating

10Brian Massumi, trans., Ibid., p. 9.
“Ibid., p. 7.
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takes place, we have to buy more expensive hardware and software to keep it
operating, also invests in the training of updating and enhancing the necessary skills
required for using the technology. These means making more money to pay for
these.

Companies and employees who do not invest and update their knowledge
and skills with the development of the Bitcoin technology will lose out in business
competition or lose their jobs. Perhaps invest is not the fully appropriate word to
use here because, with the continual advancement of the technology, the only
return to be obtained from buying into training or education for knowledge and
skills is by generating more income from sales of goods and services. The Bitcoin
related software and hardware (if any) is difficult to be sold off because people
want to buy the most up to date technologies. Accordingly, Bitcoin technology of
the past will be worth lesser.

Desire to make more and more profit is carry out by interconnectedness and
speed in Bitcoin Transactions. Bitcoin technology therefore enables the driving of
exponential growth in sale and purchase transactions on a daily basis, this leading to
lesser human interactions replacing by more greed to receive more income,
completely undisclosed to the tax authorities. Countries may increasingly suffer
from losses in income tax that should have been levied and collected.

Given these negative intellectual, technological and taxation impacts of
Bitcoin technology, they justify tax to be levied on income derived from Bitcoin
transactions.

3. Pro-activeness of Foreign Governments

Part of the sovereignty of a country is to have laws that provide for the
needs of its people. After all, the people elected the government of the state and
the state is entrusted to represent its people. The current tax laws of many
countries do not seem to have laws that ensure proper taxation on income from
Bitcoin Transactions. As a result, tax free income may be made on a greater and

greater scale as sellers and service providers opt for Bitcoins transactions, rather
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than currency or money transactions. The public purse therefore becomes
substantially poorer, accordingly affecting funding for infrastructure building, health
care, the aging population, the poor etc.

Governments of various countries have started to grapple with
cryptocurrency and Bitcoins by first deciding on what is Bitcoin? If it is deemed an
intangible asset then capital gains tax should be levied when trading in for real
currency or if it is considered a currency or money, then income tax should be
levied on the proceeds from all sales and purchases of goods or services using
Bitcoins. | will now survey the considerations of various countries here:

The 2013 Annual Report to Congress, the United States Taxpayer Advocate
considered the need to issue guidance addressing tax treatment of digital or
cryptocurrency, as this is a serious problem facing the Inland Revenue Service
(‘IRS’). The National Taxpayer Advocate recommended for the IRS to answer the
following: When receiving or using digital currency generate gains or incur losses,
will the gains be taxed as income or as capital gains, and what information
reporting, withholding and record keeping requirements apply to cryptocurrency
transactions?”

In March 2013, a department of the US Treasury, the Financial Crimes
Enforcement Network (‘FinCen’) clarifies that persons creating, obtaining,
distributing, exchanging, accepting or transmitting cryptocurrencies must be
registered as money transmitters with the FinCen under the rules on money-
services businessﬁ. On March 25, 2014, the IRS issued a notice stating that
cryptocurrency or digital currency is treated as property and not as a currency
for US federal tax purposes. Therefore the general tax principles that apply to
property transactions also apply to transactions using digital or cryptocurrency. It

is further clarified that a tax payer who receives a cryptocurrency as payment for

“Aleksandra Bal, op. cit., p. 280.
13 .
Ibid.
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goods or services must accordingly include the fair market value of the
cryptocurrency in computing gross income.

On December 3, 2013, the central bank of China and other government
ministries and commissions jointly issue the Notice on Precautions against the
Risks of Bitcoins. Defining it as a special kind of cryptocurrency commodity and it
is not a currency. Therefore, it should not be circulated and used in the market
as a currency or money. Bank and other payment institutions in China are
therefore prohibited from buying and selling with Bitcoins and cannot price
goods and services in Bitcoin currencym.

In the UK, the Revenue and Customs Department, issued a Revenue and
Customs Brief 09/14 of March 3, 2014 stating that income received from
activities involving Bitcoins and other similar cryptocurrencies is subjected to the
general rules on income tax and capital gains tax’.

In April 2013, the Canada Revenue Agency (“CRA”) announced that Bitcoin
users have to pay tax on transactions. The rules on barter transactions apply to
the transactions involving Bitcoin i.e. Bitcoin(s) in exchange for goods and
services, while the legal provisions on trade in securities applies to Bitcoins
bought and sold for speculative purposeslé.

The Inland Revenue Authority of Singapore (IRAS) explained that if digital
currencies are used to pay for goods or services, the transaction, as far as
income tax is concerned, will also be regarded as a barter trade”.

The Finnish Tax Authority (Vero Skatt) clarifies its treatment of Bitcoin for
income tax purposes in a notice issued on August 28, 2013. This notice provided
several examples on how to calculate taxable income from Bitcoin transactions.

For profits derived from sales of Bitcoins for real currency will be taxed as

1LlALeksandra Bal, Ibid., p. 278.
Ibid., p. 279.

“Ibid., p. 278.

Ibid., pp. 279-280.
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capital gains. However, the lero Skatt regards Bitcoin neither as a currency nor
as a securitylg.

On March 25, 2014, the Danish tax authorities (SKAT) explained that Bitcoin
cannot be regarded as a currency or a legal tender since it is not subjected to
regulating by a central bank and cannot be withdrawn from circulation.
Taxpayers who uses Bitcoins in buy and sell of goods and services in its ordinary
course of business are subjected to the general rules on income tax i.e. profits
are taxable and expenses are deductible. But changes in the value of Bitcoins
and its exchange rate fluctuations should not be subjected to tax on its capital
gain.19 It remains to be seen how the profits from using Bitcoins in the selling
and buying of goods and services will be taxed. Given that the selling and buying
with Bitcoins takes place in cyberspace, how can such transactions be
accounted for to SKAT and henceforth how will the profits thereof be taxed?

Judging from the efforts that the governments in various countries have

come up with, it seems that they are still playing catch-up on taxing income from
Bitcoin transactions. Defining and categorizing Bitcoin as a currency or an intangible
asset or income may have not taken into consideration the singular and
decentralized cyberspace medium of Bitcoin transactions and the anonymity
provided to sellers and buyers. An intangible asset can be easily moved in a singular
and decentralized cyberspace to another location and the Blockchain technology
that facilitates a Bitcoin transaction maintains anonymous the identities of the seller
and buyer thereby renders the income unaccounted for. These may result in a fair
amount of income tax evasion. Before discussing these in detail, it is necessary to

first explore where income tax should be levied on transactions using Bitcoins.

**Aleksandra Bal, Ibid., p. 278.
Ibid., p. 279.
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4. Income Tax Levy on Transactions Using Bitcoins

Income deriving from transactions using Bitcoins can come from two kinds of
transactions: (1) Income from sale of goods and services in cyberspace, whether
recorded in a Blockchain or not; and (2) Income deriving from Bitcoins exchange into
real Baht currency or trading in of Bitcoins to get real Baht currency in return.

In the first kind, Bitcoin is used as a form of currency in cyberspace for the
sale and purchase of a good or service, for example, the purchasing of a handbag
from a seller or paying for consultation fee to a doctor. Given that the Blockchain
maintains the accounting on these transactions, the profit realized from the sale
transaction is also recorded there. In the second kind, when the Bitcoins are traded
in for real Baht currency, there is income derived as a form of capital gain, if there is
an increase in the value of the Bitcoins in comparison to Baht currency. For
example, Mr. A used 100 Baht to buy 10 Bitcoins on February 1. On April 1 Mr. A
traded in his 10 Bitcoins and received 150 Baht. Mr. A has realized a capital gain of
50 Baht. This is the income in the second kind, income from selling Bitcoin as an
asset. Tax should be levied on income derived from both cases i.e. income derived
from using Bitcoin as a currency for a sale and purchase transaction and income
derived from selling off Bitcoin as an asset or a capital gain.

Referring also to the attempts by the various governments in the preceding
section in defining Bitcoin and cryptocurrencies as an intangible asset or currency or
both, we need to clarify here that defining Bitcoin as a currency or money is
applicable to the first kind of transaction and defining Bitcoin as an asset or
commodity is applicable to the second kind of transaction. Though the author is
doubtful as to how Bitcoin can be considered a currency when it is not regulated by
a central bank and is therefore not a legal tender. The quantity of Bitcoins in the
market is not released or withdrawn by a central bank. This view is also echoed by
the Danish tax authority (SKAT).

The Thai personal and corporate income tax laws do provide for tax to be

levied on income from both sale of goods or services contract and capital gains.
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However, there is no specific personal and corporate income tax law on sale of
goods and services using Bitcoins or cryptocurrency.

Having said that, income derived from any kind of Bitcoins or cryptocurrency
transaction by an individual person (not juristic person) can be considered as an
assessable income for withholding personal income tax. Referring to Section 39 of
the Thai Revenue Code (“TRC”), income that is subjected to tax or assessable
income for tax means: “Such income also includes a property or any other benefit
received which may be computed into a monetary value...” and Section 40 (8) of
the TRC provides for assessable income for withholding personal income tax:
“Assessable income is income of the following categories...Income from business,
commerce, agriculture, industry, transport or any other activity ...The amount of tax
under paragraph one, which is paid for by the payer of income or by any other
person on behalf of taxpayer...” This is income tax at the source of the income or
the payer of income has the duty to withhold tax and make payment of tax for the
receiver of income. Income received from Bitcoin transactions can be an assessable
income because it is income from “..any other benefit received...” or “..any other
activity...”. Therefore, under the current tax laws, personal income derived from the
sale of goods and services using Bitcoins or cryptocurrency can be subjected to
personal withholding tax under the provisions of Sections 39 and 40(8) of the TRC.

On evading payment of personal income tax, Section 27 of the TRC provides
that; “A person failing to pay or remit tax..shall pay surcharge of 1.5 percent per
month or a part of a month of the amount of tax payable...” The criminal penalty
comes in Section 37 Bis for “A person intentionally failing to file tax returns ...in
order to evade or in an attempt to evade tax, shall be subjected to a fine of not
exceeding five thousand Baht or an imprisonment for a term not exceeding six
months or both” Though this is prescribed with imprisonment penalty, in terms of
obtaining evidence to prove the crime, enforcement of Section 37 Bis is quite
another matter. Any payer of income under Section 40 (8) has to complete a
withholding tax return form — a Por Ngor Dor form. This form is filed at the RD and

the tax withheld is paid there, the tax return form confirms and evidenced that tax
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has been withheld by the payer of income and the seller has received income.
Enforcement of the law is futile if the individual payer of income does not file a Por
Ngor Dor tax return form. Without receipt of this tax return form, the RD would not

know and has no evidence that a sale transaction had taken place.

5. Royal Decree on Digital Asset

Taking into consideration the: Threat to public safety posed by
cryptocurrency being used as the currency for money gain from criminal activities
and for money laundering channels - with the help of Blockchain technology; Its
impact on the Thai economy from unaccounted for cryptocurrency transactions in
cyberspace; and The public confusion on whether a cryptocurrency is a legally valid
currency or asset or both, the Thai government invokes Section 172 of the Thai
Constitution 2017 to passed two Royal Decrees i.e. the DBA and the Royal Decree.
These Decrees have the same legal effect as binding laws. According to the Royal
Decree or Por Ror Gor that came into effect on May 13, 2018, a 15% personal
withholding tax is levied on the gains derived from trading in or exchanging
cryptocurrency for real currency i.e. Baht currency. The tax withheld by the payer of
income is for the capital gain from investing in the cryptocurrency and selling away
the cryptocurrency for real currency. Accordingly, the Decree goes on to provide for
inclusion to be made to the relevant sub-section of Section 40 of the TRC on
withholding tax on capital gain.

However, the Decree has no provision on withholding tax being withheld by
a payer of income for sale of goods and services using cryptocurrency as the
currency. This implies that the current laws on withholding tax for sale of goods and

PFor the purpose of maintaining national or public safety or national economic
security, or averting public calamity, the King may issue an Emergency Decree which shall have
force as an Act.

The issuance of an Emergency Decree under paragraph one shall be made only when
the Council of Ministers is of the opinion that it is an emergency of necessity and urgency which
is unavoidable. In the subsequent sitting of the National Assembly, the Council of Ministers shall

submit the Emergency Decree to the National Assembly for its consideration without delay....”
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services in general apply i.e. Sections 39, 40(8), 27 and 37 Bis of the TRC discussed in
preceding section.

On March 28, 2018 the Minister of Finance of Thailand, Mr. Apisak Tantivorawong
confirmed that the Royal Decree will also provide for a 7% value added tax (“VAT”)
payable by investors who buys and sells cryptocurrencies. This 7% VAT is exempted
if the trading of cryptocurrency is carried out through exchanges. However, investors
are required to pay the 7% VAT if no capital gains are realized.” In the Decree that
came into effect on May 13 there is no provision on VAT payable by investors who
buy and sell cryptocurrencies. We can only presume here that the current laws on
VAT apply.

VAT is the tax levied on the value added to all goods i.e. tangible and
intangible properties and services a person or juristic entity purchased per month. As
provided in Sections 85 and 85/1 of the TRC: any seller of goods before
commencing business or within 30 days after income exceeds 1,800,000 Baht must
register himself, herself or itself as a VAT registrant. Such seller of goods, which
includes intangible property, is a person or a juristic person selling goods or
providing services in the course of his, hers or its business. According to Section 78
of the TRC a 7% VAT is payable by the buyer of goods or services or input VAT. This
VAT received by the seller is the output VAT of the seller. Section 82/3 of the TRC
provides that if the output VAT exceeds the input VAT i.e. VAT paid by the seller
when he, she or it purchases goods or services from others per month, the seller
shall pay the excess collected output VAT to the RD. However, if the seller’s output
VAT is less than his, hers or its input VAT, then the difference is the seller’s tax
credit and is refundable by the RD. VAT is therefore a tax on the excess value
added to the goods or services we sell to others. Therefore, it can be concluded

that applying the existing laws on VAT, VAT is applicable to both sale of goods and

21Bangkok Post, Draft Decree on Digital Assets Approved [Online], available URL: https//Awwv.
bangkokpost.com/business/finance/1436159/draft-decree-on-digital-assets-approved/, 2018 (April, 17).
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services using cryptocurrency as a currency and the sale of cryptocurrency as an

intangible property.

6. Anonymity Provided by Blockchain Technology and Singularity of the Cyberspace

The current Thai corporate and personal income tax laws, including the
Royal Decree, do not provide any indication on tackling the two following ways of
income tax evasion. The author believes these two ways are difficult to tackle
because they are made possible by the inherent strengths that Blockchain
technology provides and facilitates.

In the event of a sale and purchase of goods or services transaction between
two individual persons, the identity of the seller and buyer is unknown to the RD
when the buyer and payer of the income does not withhold tax and file the Por
Ngor Dor withholding tax return form to the RD. When the same transaction takes
place in the medium of cyberspace using cryptocurrencies, it gets even more hidden
from the RD. Each seller and buyer registered to a Blockchain is known and
identifiable to all only by a string of numbers, an encoding. Every sale and purchase
transaction made is recorded on the Blockchain and with a string of numbers
representing a seller and a buyer respectively. The numbers are encoded for the
sellers” and buyers’ records only. Due to this kind of anonymity and record keeping
provided by Blockchain technology in cyberspace, individual buyers and sellers in
cyberspace do not have to keep accounts on each individual sale and purchase
transaction taken place through the Blockchain, much less withhold tax for the RD.
As a result, income derived from such sale and purchase of goods and services,
including any expenses incurred thereof, remain undisclosed to the RD.
Cryptocurrency technology had provided an anonymity shield to what may be
already a widespread practice i.e. individual sellers avoiding paying income tax.

However, if the purchaser is a juristic person, for example a company, and it
purchases from a seller, the purchaser will have to submit a tax return form or Por Ngor
Dor form to the RD on withholding income tax. This tax return form evidenced to

the RD that a sale and purchase transaction has taken place. Furthermore, Section
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68 of the TRC requires all juristic persons to file an annual income tax return form -
Por Ngor Dor 50 form within one hundred and fifty days from the closing day of the
accounting period. Section 69 provides for this form to show items necessary for tax
calculation in the accounting period i.e. income, expenses, net profit and other
information together with a balance sheet, an operating account, a profit and loss
account etc. The payment made by a company for the purchase of a good or
service or a cryptocurrency shall be recorded as expense in the operating account
and profit and loss account. As a result, the RD will know about the transaction
from the tax return form and the financial statements submitted by the purchasing
company. This is not the case with individual sellers and buyers, individual sellers
and buyers can choose not to issue any tax return form on withholding personal
income tax and further hide their identities behind the anonymity shield provided
by Blockchain technology. Given this, a sale and purchase of good or service
transaction between an individual seller and buyer may proceed completely
unknown to the RD thereby evading the need to account for income received and
payment of personal income tax.

Secondly, investors of cryptocurrencies i.e. individual persons and juristic
entities who anticipates capital gain from their cryptocurrencies investments may
not want to buy and trade in their cryptocurrencies for real currency in Thailand
because of the 15% withholding tax - or any withholding tax rate that they deemed
too high. Given the borderless and country-less features of Blockchain technology in
a singular cyberspace, investors will not purchase and sell their cryptocurrencies for
real Baht currency in Thailand. Investors will buy and sell their cryptocurrencies at a
jurisdiction where there is lesser or no capital gains tax payable. This shying away of
investors may substantially reduce the sale of Bitcoins and other kinds of

cryptocurrencies in Thailand, thereby, affecting the Thai economy and loss of

“Mr. Korn Chatikavanij, a former Finance minister of Thailand from 2009 to 2011, has
said that the withholding tax on investing in digital assets will lead to new businesses moving
their start-ups to other countries. Initial Coin Offering (ICO) by companies can be moved to

Singapore to raise funds there as there is no capital gains tax there. From Bangkok Post, Ibid.
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potentially collectable income tax and VAT. This in turn results in a smaller public
purse and henceforth creates a heavier tax burden on people.

Newly enacted law(s) on taxing transactions using cryptocurrencies must
address income tax evasion at the very point it happens, not just a law providing for
taxing transactions. Unfortunately, for now, it seems that the technology of the

Blockchain and a singular cyberspace are preventing the law from doing just that.
7. Tracking Cryptocurrency Transactions

If technology can also develop as far as tracking cryptocurrency transactions,
it will accordingly allow the RD to track and tax these transactions. The current
computing technology in normal computers does not have the ability to monitor or
track transactions using cryptocurrencies via a Blockchain. However, advancements
are being made towards building a quantum computer or super computer which, in
addition to other abilities, may have the ability to track online systems and their
stored information. When such a quantum computer does gets developed and
build, it probably will have the ability to monitor and track transactions that go
through the Blockchain. Given this, it will be a valuable technology for the RD to
invest in and use in due course.

The normal computer that we have today stores or encodes a quantity of
data in binary bits of ‘1" or ‘0’. In terms of a sphere, these represent only two
poles of the sphere. However, a quantum computer has the ability to store data
that represents all points of the sphere or the data is stored in quantum bits or
quabitsB. This simply means that data can be stored and exist in more than one
state at a time, or the quabits can exist at any point of the sphere. Therefore, a
computer using these quabits can store and process a much larger amount of data

and using less energy than a normal computer.

®The word guantum comes from quantum physics in its study of the ability of

subatomic particles to exist in more than one state at any time.
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Also, quantum computer has the ability of finding very large prime numbers.
“Since prime numbers are so important in cryptography, it’s likely that quantum
computers would quickly be able to crack many of the systems that keep our
online information secure””". This can include cryptocurrency related systems and
Blockchains which maintain the anonymity of sellers’ and buyers’ identities and
their transactions.

Given the super power of a quantum computer, it may have the
technological ability to detect the identities of the seller and buyer in a Blockchain
and the transaction(s) they engaged in. Also, possibly gain access into investors’
records who have exchanged their cash for cryptocurrencies and vice versa at an
exchange outside Thailand. The current software technology is not adequate to
track cryptocurrency transaction, neither does it have the capacity to track the
infinite and interconnected cryptocurrencies transactions held together by
Blockchain technology. Therefore, unless and until a quantum computer (or other
technology with a similar ability) gets fully developed and build, there is no
possibility to track cryptocurrencies transactions taking place in cyberspace and

levying income tax on these transactions.
8. Conclusion

Governments should not yield to increasingly sophisticated cryptocurrency
technology and the anonymity of sellers and buyers it provides. But clarifying
whether cryptocurrencies are intangible assets or currency so as to be able to levy
withholding tax on capital gain and VAT may be falling short of addressing income
tax evasion. These tax measures may chase away cryptocurrencies transactions from

Thailand and resulting in more income tax evasion, and lesser tax collected by the

24Abigail Beall and Matt Reynolds, What are Quantum Computers and How do They Work,
Wired Explains [Online], available URL: http://www.wired.co.uk/article/quantum-computing-
explained/, 2018, (February, 16).
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state”. With the anonymity that Blockchain technology provides and the vast,
singular and decentralized cyberspace, investors of cryptocurrencies will move to
purchase and sell their cryptocurrencies at an exchange outside Thailand that has
no or very little capital gains tax, while sellers and buyers will continue to hide
behind the Blockchain anonymity shield when selling and purchasing goods and
services. The Royal Decree is instead compelling sellers, buyers and investors to use
Blockchain technology for income tax evasion outside Thailand.

Perhaps, instead of focusing on taxing income derived from a cryptocurrency
transaction, it may be more effective to openly embrace cryptocurrencies
transactions by allowing these transactions to take place in a single government
operated cryptocurrency exchange and a single government operated market for
business transactions using cryptocurrencies i.e. sale and purchase of goods and
services using cryptocurrencies. These two government regulated exchange and
market would invest in the Blockchain technology on a scale that facilitates the
sales and purchases of goods and services and the exchange of real currency to
cryptocurrencies or vice versa or the exchange of one cryptocurrency for another.
Financial intermediaries, who are experienced with these kinds of transactions, can
register themselves at these exchange and market as licensed intermediaries. Lower
income tax rates are levied on the cryptocurrencies transactions conducted in both
the exchange and the market.

The two governmental regulated and operated cryptocurrency exchange and
market can better address the threats to public safety posed by cryptocurrency
being used as the currency for money gain from criminal activities and for money
laundering channels and the impacts to the Thai economy from unaccounted for
cryptocurrencies transactions i.e. the aims of the two Royal Decrees. As all sellers
and buyers, including their intermediaries, are registered and approved by the

exchange or the market or both and having to account to the exchange and market

“Martin Young, Dark Days Loom for Thailand’s ICO Industry, but Individual Crypto
Tax Waived [Online], available URL: https://www.newsbtc.com/2018/05/15/op-ed-dark-days-
loom-for-thailands-crypto-industry/, 2018, (May, 18).
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for all their sale and purchase transactions, money or cryptocurrency gain from
criminal activities or is in the process of being laundered may have a greater
possibility of being detected or prevented. Secondly, the single government
regsulated and operated exchange and market can facilitate better liquidity for
cryptocurrencies as all transactions are conducted in one place rather than in
scattered exchanges and markets. Also, this provides a clearer picture on the supply
and demand for cryptocurrencies and goods and services transacted with
cryptocurrencies as this is reflected in their prices and quantity traded in the
exchange and the market. Lastly, with more specific importance for this paper,
having cryptocurrencies transactions carrying out under an exchange and a market
oversee, regulated and operated by the government, rather than in scattered and
decentralized exchanges and markets, this justifies lowering the Thai income tax
rates, provides better accountability on tax payment as the tax is paid to the RD at
the exchange and market thereby reduces Thai income tax evasions.

The solution to income tax evasion lies not in solely tightening up tax laws,
but also in facilitating and creating supply, demand, prices and quantity of goods,
services and cryptocurrencies and liquidity for cryptocurrencies. Also, more
attractively, reduced income tax rates. The DAB goes as far as to provide for the
meaning of an exchange for sale and purchase of digital asset, this including
cryptocurrency. Section 3 of the DAB provides: “A Digital Asset Exchange means a
center or a network established for the purpose of purchasing, selling or exchanging
digital assets, operates by matching or arranging the counterparty or providing the
system or facilitating a person who is willing to purchase, sell or exchange of digital
assets to able to enter into an agreement or match the order, the normal course of
business,...” It further provides in Section 26 that an operator of a digital asset
business, this including a Digital Asset Exchange, must have received approval to
operate from the Minister of Finance with recommendation from the Securities
Exchange Commission (“SEC”) and Section 27 states that the approved operator of
the Exchange shall comply with the rules, conditions and procedures as specified in
the notification of the SEC. Such approval granted to an operator of Digital Asset
Exchange is granted to anyone who satisfies the requirements of the Minister of
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Finance and SEC. This may give rise to a situation where approved operators of
Exchanges being scattered or decentralized, rendering opportunities for cryptocurrencies
associated with criminal activities, money laundering channels and failure to detect
or prevent income tax evasion to arise. Secondly, having multiple Exchanges rather
than one Exchange does not facilitate the required supply, demand and liquidity of
cryptocurrencies that a single exchange can provide to sellers and buyers. Thirdly,
the multiple exchanges will have varying exchange rates for exchanging real money
to cryptocurrency or vice versa and for exchanging one cryptocurrency for another
cryptocurrency. This will cause certain sellers in one exchange to have to pay a
higher capital gains tax while sellers in another exchange pay lesser tax.

In the DAB there is no provision on the setting-up, regulating and managing
of one cryptocurrency exchange by a responsible Ministry or government department,
neither is there any provision for the setting up and regulating of a market for the
selling and buying of goods and services using cryptocurrencies. This may, in the
long term, render the DAB a futile attempt to prevent income tax evasion. Clear
legal provision on the setting-up of a cryptocurrency exchange and a market places
the obligation on the Finance Ministry to do so, this is crucial to facilitating, regulating
and effective taxing of all kinds of cryptocurrency transactions under one roof.

After having the cryptocurrency exchange and market in place and operating,
any kind of Thai income tax evasion ought to be slapped with heavy criminal
penalties to deter income tax evasion. Yes, the criminal law should provide for
income tax evasion as a crime, carrying criminal penalty i.e. the possibility of
spending time in prison if convicted. The police will have to work closely with the
RD to investigate and gather evidence to dispense with the burden of proving tax
evasion. Also, a crime begs the use of extradition treaty for a tax evader located
outside Thailand. This is very applicable to cryptocurrencies transactions as one
party may be located overseas. These beg the question of: does the government
want to seriously put a stop to income tax evasion by cryptocurrency transactions?
It is a social responsibility to pay tax. However, given that income tax evading has
been epidemic over many years — the parking of money in tax haven countries with

offshore bank accounts and now with cryptocurrencies and Blockchain technology,
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categorizing clearly income tax evasion as a crime will not only carry imprisonment
penalties and act as a deterrent, but also hopefully compels rigorous enforcement
of the law by the RD officers and the police.

The approach towards cryptocurrency transactions should be a ‘supporting
and taking’ approach rather than just simply collecting more income tax as this will
encourage income tax evasion with the help of technology and chasing away
sellers, buyers and investors. New tax measures should not be just collecting more
tax, punishing tax evaders, but also to help businesses flourish responsibly and
legally. This can be done with an exchange for cryptocurrency investors and a
market for sale and purchase transactions using cryptocurrencies regulated and
operated by the Finance Ministry and having its participants: investors, sellers,
buyers and financial intermediaries registered at the exchange and/or the market. In
this way, investors of cryptocurrencies who exchange their cryptocurrency back to
Baht currency or exchange one cryptocurrency for another will have their capital
gain accounted for at the exchange and paying the lower withholding tax. Sellers
and buyers in the market using cryptocurrencies for their sale contract will have to
account for their transactions at the end of the day and pay the required lower

income tax.
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Abstract

Inheritance tax has been reintroduced in Thailand under the Inheritance Tax
Act of 2015 as well as income tax exemptions on assessable income derived from
certain gifts made during an individual's lifetime have been changed under the
Revenue Code Reform Act (No. 40) of 2015, respectively. Unfortunately, these Acts
are enacted to leave as many loopholes open as possible in recent years. One of
the main loopholes in the two Acts involves the legal issues related to the
inheritance and income tax liabilities of an heir to whom a woodland farm s
bequeathed, in cases where the total amount of the woodland farm exceeds the
inheritance tax threshold or a legitimate child of the donor has assessable income
derived from a gift (such as a woodland farm) transferred during the lifetime of the
donor and the amount of income exceeds the exemption threshold. The question
arises whether such an heir or a legitimate child transferee of the woodland farm
shall pay an inheritance or personal income tax, as the case may be. Another issue
is related to a lack of a woodland tax relief as a result of inheritance and gift taxes,
which would make it more likely that the heirs or transferees are able to afford to
pay taxes on the woodland farm they receive. Thus, Thai inheritance and (personal)
income tax law is a primary obstacle to maintaining family-owned woodland farms
intact and viable, because most heirs potentially rely on a land-rich-cash-poor
model of agricultural business that cannot be easily converted to cash. Hence, the
heirs facing inheritance and income taxes are forced to sell family-owned woodland
farms, including the land and trees, in order to raise money for their inheritance and
income tax liabilities. Consequently, not only would Thailand’s economy be
seriously distorted by these problems, but their effects on the environmental
resources on which the nation itself depends could be gradually destroyed. The
Thai tax provision laws, and all the rules that govern the inheritance and income
taxes applied to woodland areas, as assisted by the Woodland Act of 1992, are not
able to relieve the tax burden placed on the heirs and gift recipients due to the
abovementioned legal issues and, hence, need amendments. According to legal

comparative research, similar laws in the United States of America, the United
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Kingdom and the Republic of Ireland are considered and analysed to examine the
nature of woodland inheritance law conceptions, which faces a large gap in the Thai

legal framework.

ANEIARY:  WININITUTININGENNE, @aulAsugna, AEnIsTuNsen

Keywords: woodland relief, woodlands, inheritance tax
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Abstract

The aim of this research is to study tax revenue leakage as a result of
economic integration among AEC countries. The research focuses on several key
areas such as the background of the establishment of the ASEAN Economic Community
(AEC), the operating form of juristic companies and multinational corporations within
AEC, regulations of AEC blueprint on taxation, provisions of international tax policy
regarding double tax agreement between Thailand and other member countries of
AEC and Tax Planning.

The research conducted by using documentary research method, also aims
to provide solutions to the tax revenue leakage issues due to the tax benefits
enjoyed by entities structured through the use of juristic companies operating from
within AEC trading bloc. The results of this research found that the establishment of
AEC has attracted foreign investors not originally from the member countries of AEC
trading bloc, to establish corporate entities in Thailand, due to tax benefits and
incentives schemes.

A conflict of interest in this research are foreign investors through nominee
arrangement when investing in ASEAN member countries by registering themselves
as juristic companies in Non-ASEAN countries, and then to hold shares on the limited
company in Thailand. These corporate structure and formation, in accordance with the
laws, could also allow these foreign investors complete control over the corporate
entities, i.e. holding shares of 100 percent.

As a result, such corporate entities shall not be subjected to any business
operation restriction, can have unrestrained investment activities such as trading,
which could also qualified for tax benefits. These juristic companies that are operating
business through nominee arrangement are doing tax planning through Thin
Capitalization, Transfer Pricing and Treaty Shopping.

The researcher proposed that the government shall appoint board committee
to regulate and audit business operation of foreign juristic companies from member

countries of AEC in Thailand, monitor and control any potential cases of abuse of
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tax benefits in Thailand. Other proposals include amending revenue code to include
anti-tax avoidance rules in order to prevent aggressive tax planning schemes, and
that the results also suggest that Thailand shall negotiate with another party that
hold double tax treaties regarding the amendment of the limitation of benefits and
the real benefiter who gain benefits under the double tax treaties. The amendment
of the establishment of business operation, the definition of services and the gaining

of tax benefits according to the double tax treaties shall be amended.

mdfgy:  edeu, unudims, eudygiienisiumsiiuniddeu

Keywords: ASEAN, nominee, double tax agreements
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Abstract

The issue of human trafficking is the foremost human rights issue of our time.
There is more to it than simply enforcing human rights. It is also important to
strengthen criminal justice systems and use them to prosecute traffickers and rehabilitate
survivors.

Human trafficking is a crime. It is @ monstrous crime. Addressing this issue
requires well-drafted criminal laws and functioning criminal justice systems. Not only
do we need policies that help us to pursue traffickers, we also need prosecutors
who are well trained, judges who are sensitive to survivors, and police officers who
can collect the proper evidence.

This research has the objective of finding not only the strengthto utilize
criminal justice systems, but also law enforcement officers with the ability to
prosecute traffickers and rehabilitate victims.

This research found that human trafficing still presents many problems to
the functioning of the Thai Criminal Justise system. They are as of follows:

The problems of police in identifying victims of human trafficking.

The problems of public prosecutorsin coordinating with police as the
investigation continues in order to decide if they have enough evidence to prosecute
the accused.

The problem of the interpretation of section 14 of the Procedures for
Human Trafficking Cases Act, B.E. 2559 (2016), which provides that, “... The Court
shall, upon its judgement requiring the accused to make compensation to the
injured person, have the competence to order the accused to pay punitive damages
in addition thereto as it deems appropriate...”

And finally, The problem of the application of section 21 of the Procedures
for Human Trafficking Cases Act, B.E. 2559 (2016), which provides that, “In proceeding
with a human trafficking case, if the alleged offender orthe accused has escaped
during the proceedings or during trial by the Court, the period of time during which
the escape of the alleged offender or the accused is in progress shall not be

included in the computation of the period of prescription.
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“In cases where a final judgment has been rendered for the punishment of
the accused, if the accused has escaped during the sentencing and the final

judgment, the provisions of section 98 of the Penal Code shall not apply.”

AENARY:  NYUIIY, NMSANYEY, NTTUIUMSERsIIUTaLlnY

Keywords: law, human trafficking, thai criminal justice
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Abstract

This article is extracted from the main substance of the final report of the
research on “Linkage between Community Rights and Natural Resources and
Environment under the Constitution of the Kingdom of Thailand B.E. 2560”
composed of two parts: part one on knowledge relating to community rights in the
dimensions of natural resources and environment, and part two on practical
guidelines for recognizing the community rights according to the Constitution of the
Kingdom of Thailand, B.E. 2560.

With regard to Part One, the context is about concepts and principles on both
dimensions: international law and domestic law. Under international law, it is found
that among different international instruments: on human rights to which Thailand is
or is not a party, or on environment, none of them defines the so-called
“Community Rights”, nor recognizes the Community Rights asa “Group’s Rights” as
an independent type of rights separated from “Individual Rights”.Under domestic
law, the Constitution of the Kingdom of Thailand, B.E. 2560 stipulates that
“community has the rights” to manage, maintain and utilize natural resources,
environment and biodiversity in a balanced and sustainable manner, in accordance
with the procedures provided by law. In addition, Article 4 of the Organic Act on
National Human Rights Commission, B.E. 2560 extends the definition of “Human
Rights” to cover “Constitutional Rights”, making the National Human Rights
Commission who basically has authority to investigate violation of human rights also
has power to investigate the infringement of community rights.

Concerning Part Two, practicalguidelinesare designed to recognize the
community rights in accordance with the Constitution of the Kingdom of Thailand,
B.E. 2560 especially in making legislations to implement the community rights as
provided for in the Constitution. To accomplish this, it is proposed that the
“traditional legal infrastructure” must be adjusted with the introduction of “legal

pluralism”, covering two sets of law representing different values but working
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together under the same legal system, in order to bridge and balance between
State-power oriented and individualism, and communitarianism.

Besides, the guidelinespropose two connections to be established: the first is
the connection between legal school of thought with State-power oriented versus
legal school of thought promoting communitarianism, the second is the connection
between “State Property Regime” and “Common Property Regime” in co-managing
thenatural resources and environment. Finally, to translate the principles of community
rights from the Constitution into the legislation, the guidelines recommend the so-
called “Community-based Co-management” as the basis of the Thai legal system in
implementing the following issues: 1) Direction on how to exercise the right of
community relating to the environment according to Article 43 of the Constitution
of the Kingdom of Thailand B.E. 2560. 2) Performance of the State Dutiestoguarantee
the rights of community, and rights of community to follow up and urge the State
to comply with Article 51, Article 57 and Article 58 of the Constitution. 3) Role of
the Office of the National Human Right Commission of Thailand in supporting the

rights of community as mentioned in 1) and 2)

AdAg:  AvSyuvy, Awnaey, S§ETINYNY
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and the desirability of sharing equitably benefits arising from the use of traditional knowledge,
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innovations and practices relevant to the conservation of biological diversity and the sustainable
use of its components.).
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nmslivssloviaug Ussivgnasu wasnsieufoatiug (Article 8 - In-situ Conservation - Each
Contracting Party shall, as far as possible and as appropriate:

(j) Subject to its national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying traditional lifestyles
relevant for the conservation and sustainable use of biological diversity and promote their wider
application with the approval and involvement of the holders of such knowledge, innovations
and practices and encourage the equitable sharing of the benefits arising from the utilization of
such knowledge, innovations and practices.).
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Sﬂﬁmmﬁ (afionlaaw) Lm'amsﬂsz@uawﬂszmmadwﬁw?ﬂ‘mmﬁammwwé A.A.1972 Tudiu
fhdheduIen spyi “ioussgamussanedudannden aumsiruanissesiuluanuiuinyeu
vosmailos quvu Jamia uavanunnszdutuiaasieddausanlunnumets e sty
Haanyaaansna Lol uiessdnsluaiala dsdiauaualaonisdniunisiiastisaing

dawndeulanluouien (Preamble - To achieve this environmental goal will demand the

acceptance of responsibility by citizens and communities and by enterprises and institutions at
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every level, all sharing equitably in common efforts. Individuals in all walks of life as well as
organizations in many fields, by their values and the sum of their actions, will shape the world
environment of the future.)”.
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Indigenous people and their communities and other local communities have a vital role in
environmental management and development because of their knowledge and traditional
practices. States should recognize and duly support their identity, culture and interests and
enable their effective participation in the achievement of sustainable development.)”.
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and Development, Department of Economic and Social Affairs United Nations.New York, 19-21
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S¥uIusend

los a.A.1966 fsuath “lusstmaededvunguiiosmariniug maun videniwiog yarafidusungy
fosfananazlignufiasavslusuivzifausssuvomules vietufiemauiuazUsznouiisnssums
maureInLes vielinwiveanuies meluywuimiuaindndunvesunguiios” Jeenvasudnua
vossungutioslddil 1) Wulszemududesfiogsmiulssssudnlngfluvssna 2) Snvaisvosni
fiug maun wazmwndannuuansiisanaudnlng uay 3) Tanussiuiiazsisdlidennuunnsims
Tausssn Useindl 2w wagenaun.
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a

. UENIIENS MnfiarsanuuiAnlunisfuasesdnsaziiuladn an

D ond

a

yosruiuiloanaiy wazdnSyuau Juufalun1sAuases “nguyana (Group)” Swuluans
WWangat (Group rights) lnedunalaaindesarltusirunawdingwuesuuanavusesiviiin
Fpavsvosuiuidiosiaiiy a.a.2007 findnfennsfunsesansvosindigenous Peoples
Tned1in People Hu Tasunfdunymaridsdanumneialumneds “Uszanvu” udluin
uniiadlaldmin “Peoples” Tneiiial s é’mﬁumﬂﬁwmwaﬁ%uﬁu%ﬂLLamﬂﬁLﬁuwmuwwﬁﬁ
Uszmanils fe Tilanamanoiamedamneds “nguvesdssuvy” lildiosUszanuuus
azalunguiug Wby uenani fesdlusundsnandiinisuentudaaussarinei
“Indigenous Individuals” AU “Indigenous Peoples” fe’ ilesndesnisiiuliiiugs
“fn39a5” Angmanesiosnsuasosfiunns1siy wuRaIfuAI “quau (Community)”

'
=

Feftaamaneludanguiuiy wai fAfoiuilifimgualag fazdniuindnsyuvudy
AvBiIBafen Lﬁaaf\m‘i’jﬂ]Lﬁmqﬂﬂal,wiazﬂuﬁLﬁuam%ﬂﬁuammuﬁ%m%ﬁﬂLf‘?imtﬂuaw%ﬁugm
Asuiusgudlui (Vuuimduauidsrudosquarfuiiay 1wy aufinng 6in ans 1Gudu)
faifu mnazdunsesdndedrsduifisfinainandidufeading Aullogag1aminfiguiu
wdesmimauauosusldinfumsemelayananuiudesiavinieniiaudug ludsay
Wisansgldegluguvuniley Tnewmanadanandoslidadendnnisliidenujiadeyana
fe dathy Andiisansuszian Ae Avdvasuiuilosiuiy wazAndyuru Feddnwman
avBdenay nguunedajiAuases “nauan” gnsidnsiudunguawludidny winnings
AUATBY “usiazA (Individual)” Iumjué?fqLwiazﬂuﬁ?usiauﬁﬁw%ﬁqL?{&JaLﬁuﬁugmagLLﬁa
duansvosrunguiiestu ninfiansunlusiunaiwdinguues
Uﬁﬁgfyméhaaw%mamﬂﬂaﬁL‘l‘f’lwuuﬂfjuﬁaamqé’ggma YIRNUS AU waEN1E A.A.1992
WNUIAIUNNAIENINTIITAII “Persons belonging to minorities have the right to...”
wandliiiiuimsansfananuszasddunses “yanaudazauiilurunguios” Tldduases
“nauvesrunguton” udedala gnssdnsludnivesvunguiesTeldnwueilu “and
\atAea (individual rights)” unninflagidudvdiBangs wufefunisdunsesdnives
aulungueineg Anguanesgninadsemaldlvauduaseslidufimsiomananiag God

15 1a al Y a a X oA & a '
U e 1@nuszunuIFI1n WENTVDIYUNULLBDINUAN A.A.2007 LUU LN 1,11051 2, 11051 7,
1M1 8, WIKT1 9, UMIT 14, W1ws 17 1@



M58155°UAWA aUuDRfans 289

anvazdunisuasosdndilslannyana 1y dvsveuin avsvesans ansvesaudinig
avsvouneniadon 1Jusu

A. funmautRvesnsdvssuiiudiostuiutu fuuAnlunisduases
nauvuigngnIumdegnudnisUnasedudnwazifediunisaienaniay ngrunesning
Usznadajsdunsosdnivoengurumaniulinduiudafiuatioundslinennogluaion
frumesrutuunesedluilagtu dufu massduruiiudiesdadulfgdesunngdnuases
nadangnsuugiensunasestenguauma i duddyfeaudildesungl iy
Tnevuiiuflowaduenafuauddesrioiduaudiningvessemeafly drurunduiios
thu Shdufindeusardrufidsansuiiuiiowiandu Tasdusefiddyldun sungudes
fnasdufinognevdsnfisudunaseslutiagtuldidrnasestssmaluuda videmn
Juffedunneuruduunasestiagiu sunduiiesfioginneutuilaildfunanssnuainnisidn
Unasesvesrutulnasestiagtuiilosninldusndieenandsauvesrudiulgluegaiu
i1 vieRuwauialnausdy dmdudidn “queu” duldlddfeuduluasiassening
Useine %ﬁéﬁuagﬁmawmamsf[,usuaﬁLwiaz%’g'«azﬁmmﬁ’wﬁamnﬂ’jﬁ 9e9l3nA n1simualA
yuyudugmsadns Ssdndusosimusiendnual Snuaglanig viovoulunvesyuuTiass
avslan Wlitaau imseimiprudumifemneiiag

1. sudvsilssunmsiuasesiiufuduiidlain Janyarausdazauly
denudoudnslasunisAuaToIdniuywerUaE LB UM UnaNNgrae EnSuyve U
wihiifog wia Fau mafrunfdnssavsiiutuin goumneaui yanamatuges
Budauansldsuansedndlag istuuonanilédy vienguuisenadosguanduyana
wantudufiay Tnsruieanunguazldumiudunses Tasdnauseluil

n) nsdiansvessuiiuiosdaiy osnwuiiuiiesdafugningu
Tnggudulnasostiagtiu fafu Ansiingranesewisemadsdunsosdnivosuiiuiios
Fuduido mslisuiudesduiuldsuanssufisdfisldgoundenduluatouniwuty
Unasestagtiulsiirsdndioandauwesuiudiesdaiues fasiuldainmnm 3 uas
AT 4 maaﬂﬁmmﬂawsmmadﬁaUﬁw'ﬁﬁuawuﬁulﬁaﬁ”’mﬁm A.71.2007 firfmunliou
fudestuiuianslumsimuneuanveangueuies (Right to self-determination) uae
\WenyunATeIveINguYuLes (Right to  self-government) 3011031 10 7susadlvy
fudlestufuarlignisdulifosonsnaniunuvesmlaglldunubuson Wudu
v) nsdiansvesvunguiies Lesanvunguiiessindunguuuiiod

vislnauul vieRulauiindaen silvvunguiesiianueinau Iisumsiamntdesndy
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yutuunaseatiagiiu feduavsiivunduiiosarldsumnuduasesiasdlgagifuansii
ThAsauuiufien lddenufifsendrsruduinasesilogiu wu dvslunisidids
ansayulnavesss AvlunuianGeu nstnumeiunaudeatuynaulusgiug Wudu
wirunguesdimdilisunisiusadduianslunisiinunouianuatnuies wsaiden
funAsasasuasintuAnSrasuiiuilestufuusagidle
A) nadiAvByumy Suegiungrinenisluresusiazysumaaziualif

yuyuiiansedlag U dalasdrulugazimunliguyuianslunisianimmineans-
sysuAneluguyy agslstany Jagdudslinuin dnguunevesuszmealaimunlvguyy
HaAVEuN1SAMUABUIAANYBINLLDY

Q. msﬁaﬂ%’aqﬁw%%w%%uﬁuLﬁaqﬁgaLﬁ:u wazdnsyuvuluansigangy
fatu dunuruitudiostady viedunugumudonianiiionfasluy g”miaaammamﬁu
WINYDINGY mmmamamawuﬂquuaaLﬂuawﬁL‘mLmmmmamaﬂﬁsg@miawzL‘Uuﬂwi
Sunfesdnsvesisazaulungy dnwaznisiesesasidnyusneliunisiasrfwuungy
(Class Action)

2. wnlfuiwunisvesdviiaussinnuitagtuarannsnasuldly

\Uewwuin avsyuvudadlvavsuywevunlasunisseusulungruneseninasene lesain

9
[

Felaflausdya MInUssmdseninassma nannguaneyiily wiewididedevesea
seialszmelan ssyegaudsinhaumsfesiuasesdviyury Gligururesmuiiugos
Fafn) iuieruansidainguussandug insduasediud 1wy dnsvesuiiuiies
Fufnfinnm uinszuanisdenfoslifinisduasosdniveanguruieanunguianandng
duiuluGeny uwarlusunandnsyuruenaldiunisiuseduniseninsssmarufotu
Ansrendin an auinng viongu LGBT 1# dadu nsdnuideluadedsdrimanis
e sriassmarhidoglutasnartiagiuiiviidy egndlsfay fmseminuagien
Tioandn andyuvuluaniidangu lunshinuduasesdnsidanguasiianuwanaieein
dvBidanerveenguanuienguegunliinasduaviveondn dnsvesans avsvesaufinig
ansveangumamaden sadunisdunsesdaanyanaudaraulunguliamsoitniedns
w99 Iinfsufunguauundng Toludenuluomed “quow” AnguunsUszasday
dunsasdndiulasdnivgasdudnivesngulun1smauny qua $nw nineInssssuea
viotwussan endnuwaiiiuresyurutug Faduavsiunndsndnditaanyanausas
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auluguyulasuanufuasendunugiueguds nliudnludndudesdinisdunsesdns
guyLLenanaIndnseeslanuaaasnsaly
3) wudltulun1sid “@nSrunuilonafy” AUNYNUNeENTULYETUTENIN
Useinaunusuldiv “Ansyuyu”
luussadnsnivatsvesruiulownsfunislaufuaianussv1vainnie
& S a 16 U Ao a dl' « & oA S oa o a v g vy g a A
yuiuLileswuin’ du Jans 5 13e3ves “yunuilssnasin” Ne1aguuusuldiv “ans
guyy” 16 Falaunansluiseswne Awslull

“Fregrndu 1) anslunisivueauies lnefidasefivsiinunaaiuninmianisidonas
andunsiauesegia den wazdnusssuvanulied1adase (Right to self-determination, freely
determine their political status and freely pursue their economic, social and cultural development.)
AULI997 3; 2) Anslunisiivuaaues ansluanududase wislunsunasesmuesluBosiiiedes
fufansneluwariansluviesduvesmy i’mﬁgﬁ%‘uasLLu’;mﬂumiaﬁfuauumamiﬁuLmﬁ’mﬁaﬂﬁu
dududaszvesnu (Right to self-determination, right to autonomy or self-government in matters
relating to their internal and local affairs, as well as ways and means for financing their
autonomous functions.) AMUNIATT 4; 3) AvisTlarssednwuaviasuadennudunddiiuanntunia
nsiiles Lasugia denu uaziansssy Sulldnvazionizvosmu lurngiidmsinuanslunisidni
aghafufludianenisdes LASYEND F9nu warImusIINVDITY aufinaniden (Right to maintain
and strengthen their distinct political, legal, economic, social and cultural institutions, right to participate
fully, if they so choose, in the political, economic, social and cultural life of the State.) #1uu1751
5, 4) ansagliigndsdulvinannaundumatamsssy viovhateTmusssuvesmy (Right not to be
subjected to forced assimilation or destruction of their culture.) @uu1ms1 8 (1); 5) ﬁw%ﬁ%lﬂu
duviswesguruiiudiomiond sudulumumuusssndenuasUssmdvosgusunioniifstosiu
Ldonalitinisidenyjualag \Antwannnsldansil (Right to belong to an indigenous community or
nation, in accordance with the traditions and customs of the community or nation concerned.
No discrimination of any kind may arise from the exercise of such a right.) ®U110M51 9; 6) AT
wlsignisdulioananiifunieraunuvewn alifinssdugiulniiintulneusaannisBuseuiis
nsvenuss Wilesimth wesdudasy veswuwiiudlesiieates warndminiidtennadunissnie
Adusssunavimnzaunds wazgvnniduldld Wimadenlunsnduduauiulésn (Right not be forcibly
removed from their lands or territories. No relocation shall take place without the free, prior and
informed consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.) au11731 10; 7) ﬁw%ﬁ%ﬂﬁﬁauag
ﬁwjmwﬁiiwLiwLLagﬂiwaaﬁmmmu Fasdednslunisssedn ALATEY WATHAILINITUARIDBNN
fusssuvesnuiisluedn Ja90u uareuan wu udslunuafuazUse iimans Ussvgnasy wuu
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(1) An3ilazdrssdnuinaziasuadiennuduudaresauduiusiuia
3mm1mﬁ’uﬁau LURALLAU 51LLazmaﬁjamLaLLaw%'wmﬂ'i?J"u“] Fananarlidudveany
UssindivFelinsiunsnsounsowmieliusslovtegound uasdiaviidsimnuiuinyey
TuﬂﬂﬁﬁﬂLa'%uﬁ'ﬂmaﬁﬁgiﬂuluﬁiwialﬂ (Right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.) #411751 25

(2) ﬁw%iuﬁﬁuuazwmmuuaw%’wmﬂs %ﬁW’JﬂLTWIﬁﬂ‘iBUﬂSBQ L‘(ld]‘lJL;UJ’]SU’EN
aauUsendl visefiaztuannisiiaeldviowmeldsusniou (Right to the lands, territories
and resources which they have traditionally owned, occupied or otherwise used or
acquired.) MaNA$7 26 (1) wazAvdifudives 19 Waun wazmuauiiiu lwaLeu uas
ninensimnedudives somgraannaiduiivesmulsund nionsasounses
M‘%@ﬂﬂﬂsﬁmmﬂimﬂgm sauvansainigldungedanarulaeiteu (Right to own, use,
develop and control the lands, territories and resources that they possess by reason
of traditional ownership or other traditional occupation or use, as well as those
which they have otherwise acquired.) #131110151 26 (2)

a1na1e Nonssu waluladuazviaudad uazAavznisianalazassainssy (Right to practice and
revitalize their cultural traditions and customs. This includes the right to maintain, protect and
develop the past, present and future manifestations of their cultures, such as archaeological and
historical sites, artefacts, designs, ceremonies, technologies and visual and performing arts and
literature.) muuns 11 (1); 8) @nslunisuantean UJURNTT Wwun wasaouUseinainiadndayayin
wazAIaU UUsTINHeuLazEnsIy Anglun1ssnseinw Aumses waslivewmnsdiudilunisidndumas
menauLay Taussivewmy AvslunisliuazaiuaningnisiBngsy uazdvslunisdsnduutudou
%muwﬂdﬁluﬁ%ﬁﬂ (Right to manifest, practice, develop and teach their spiritual and religious
traditions, customs and ceremonies; right to maintain, protect, and have access in privacy to
their religious and cultural sites; right to the use and control of their ceremonial objects; and
fight to the repatriation of their human remains.) auaAsY 12 (1); 9) AvdludnfeSuasay
warnmateneinusssy Useind Useifenans uavanudanislu@in sudndedlasuasviousanuieens
winzanlunsfnwinazdoyaansisae (Right to the dignity and diversity of their cultures,
traditions, histories and aspirations which shall be appropriately reflected in education and
public information.) Auu1ms1 15 (1) Wudu.
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(3) ANSNlPsUNITTAY TAgISNIANUIETINDINISIINAUAY S8 0

'
v aa

mnduldldle Fedldunsvaweiivangan winilen wasdusssudmsuiinu waunu uay
n3wenstaniniwduiives visnsasounses vieldusylevdmuuszindogioundn
wignda gnienly gnaseunses gnld uiegniiliideme TnsusimnnnsBugesdiinig
vanuds inladmth wasdudasy Aldsunsvenuduaranudledrmivemanion
(Right to redress, by means that can include restitution or, when this is not possible,
just, fair and equitable compensation, for the lands, territories and resources which
they have traditionally owned or otherwise occupied or used, and which have been
confiscated, taken, occupied, used or damaged without their free, prior and informed
consent.) MUK 28 (1)

(@) avslunseuing Wuy uasdnilesanmundeuuazdnonwlunisudely
firuvdoanau uasninensvesnu Sefesdasauazduiunislassmsliautemiely
mseusnduarnsfuasesdsianann nglifinaidenufid (Right to the conservation
and protection of the environment and the productive capacity of their lands or
territories and resources. States shall establish and implement assistance programs
for such conservation and protection, without discrimination.) auu1%151 29 (1)

(5) @nslunisdndulavasinuidrduanuddgyuazensenansdiniunis
Waumsensldiny mmmuuaw%’wmm?ﬁm ¥830U (Right to determine and develop
priorities and strategies for the development or use of their lands or territories and
other resources.) #4171 32 (1)

Tagasy min¥sganeg awdmvdnnnsdunsesdnives “guruvesruiiuiios
Fudu wufuldun “Ansqusuiall” lunsduesnisdunsesdauandendembunis
AonAdasULLINITBIN B AR aLTE I UssImATiU sy sz “gururuiudios
Fads/guuiiosiu” wndunalalunsquasnuiduandon witsifemsendndr nguaneg
AvBuyuerusziaUssnaty Jagtudedlisuses “quuil” Tl “Anduyuveyu”
Fodu “guruvesuitudiesdufin’ Aif “Avduyseru” eguiiAunouiiasdinnsnidy
funsuludnuasfiorsuiuuedldoraniau fadu mstwdnnisves “gusuvesruiiuiios
e anusuldFensuldesnestn whithivldsnuasanzvesuiiudiomanudedsly
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2.2 vanmsuazuaaanglanguunenielu

nanniskaziulAanislanguuieatglulsenauaiaiiioni 2 1389 lawn

afle

SITUYYWIIITITeIANTINg wnsAnsw 2560 Auaruludniaiusgessuyyvesdns

<9

WU haensEI YUy AUTENOUITTET TN IMIUAMENTTUNITAVITUY BEYULYSYIA W.A.2560

2

e »

veuduavsuywesununginglnevesdndyuvu Tnewsniiarsanland

a

1) 39555UYYUII1010019NTINY WnsAns1y 2560 vinld “EnSyuvu

9

(Community Rights)” 10u “GnSmusgsssuyey (Constitutional Rights)”

'
va A

SgoTsuUneTIveIandnslve wnsAnsw 2560 ladydAises “@vyumu”

o

Y] va o |

Tumsdanisminenssssurfnasauindey I@ﬁl@iﬂiﬂﬂg%wu’iwmiyfymmﬂanﬁﬁm
nnannsialunsasseninalsemeaiime “EnSuyweru” N3enIIansIEnIlTeme
Fru “dawandon” asfiudnisyiuuadnides “nsWauifideBu (Sustainable
Development)” sndyaiililuunainstasgdfgiieadu “anSyury” Tufiinisdnnng
w%wmﬂsﬁssmﬁaLLazﬁaLLmé’auﬂ’mﬂm‘ﬂu 2 M0 A9 MIIRansIEs AN sUTEANTU Ty
1997 43 Wagnnavthivessys luanee 51 1n91 57 wagaes 58 aedissazdun il

(1) “BnSyuvu” lunuanansiainimvesuszarvuduansidaidon
(Substantive Rights)

Waansaiiamvasuntygiainmiednsyusuluniiednsiasninves

' [
a ada

Useanau nuinddnwasuansidadlen (Substantive Rights) Feuuneis Ansadiilon

"11A51 43 235 1 yaeauazyusudenilans (2) $an1s trgesne waglduseloadann
NINGINTSITUNA AWINdON UazAMITAINVAIBYNITINM “agsaunauazdai” aadsnsfinguane
Unyel; 11937 56 955A 1 %’gé’aﬁw%ﬁwLﬁumﬂﬁﬁmﬁﬁa&ﬂim%ﬂuﬁugmﬁﬁwLﬂuﬁiamiﬁﬁﬁ%mm
Uszrvusg1wiafaniy “ndnnsiauieg1adsdu”; 1ins1 57 2530 1 3gdeq (2) auing duases
thgsdnw Huy vimsdams uazld viedalitinisliuselomianninenssssud Aauwandon way
anuvanuatenIstanm WhanUsgloml “egrsaunauazdedu’. ;  wIms1 65 133 1 TgRadalid
gysaansnAdulmnensiauuseme “og1esdu”; e 72 1590 1 Sfadidunisfeatuiau
n3nens warndsny duteludl (1) NusunslifiRuvesUsamalimngaufuaninvesiiuiiuas
ANUNMRITAUAIY “USNNITHAILIBE19TITU”: 11951 250 253A 1 BIRNTUNATESEIUTID R U NI
wazdunvguaLazdnyuInisasisay uazAanssuasisasiiieusslevivosussvvlusiesiuny
“vidnMIWAUDE199TU” . ; LAy 11ATT 257 253A 1 miﬂgjgﬂﬂﬁzLwﬂmwmmﬁﬁaﬂﬁwLﬁumnﬁamiq
v daelud (1) YssmanifienuasuFevies fauandedusesnes § “nmsianiodiediiu’
munanUsvIvetATYgRINaLiies waslnnuaunasenimstawmuingiunswausuidnla.
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Huresinedlavauysal 1wy Fnsluguam Wudulaedvsyusuisnuusdudvsidadon
lugesdnune Ae AnSvasguuulunsdnnis Unesnw waglduselevd Auansvesyuruly
M35208nn15 U1595nw1 wazldusslovdd Famdnennssssuend dwindey uazainy
vyt dausnfiansanld fedl

n. ansvesguvulunisdnnis Urgeshun wagldusslosinielauuifn
FesszuudanismineInssssuvAlaeyumu (Common Property Regime)

Tunanpansiadnmuasyszeuiiy UWU@UEUGW]LﬂEJ’JﬂU’?WI%GQNGUqu

MsdamInineInssITuTIAkarAsandon Ao 11n91 43 253A 1 JedygfAliin “yanauay
YUBUGONTANT (1) ....... (2) IAN1T U595 wazlduseloviannineinssssuyia
Aawanden uarALVAINTAENITINNDE ALY ALALEITUAIB NS AIng ey dlR
...... > undyadinanidunisiusesuazAuasesdnslyduyuvu Mi3endn “Andyuu
(Community Rights)” 1u5ﬂwmzﬁL‘ﬁu§w%L%mfju (Group’s Rights %38 Collective Rights)”
Tneiflonuvisdns fo anslunisdanis trgsinu wadldusslond Faminenns sssu
Faandeu wavAnuvainvatemsdinm wazddeulalunisldans (Exercise of Rights) e
adodldaviainan “ognaunanazdu’ munsanui fesssuyaliiusesdniyuud
filovusiedndiiidnuney voulun uasleulvfiauysaidmaulufiond TngliFesfion
ansuszinndunUszneulady nandnidevds Ae “Avdyuvulunisdnnig Yrssinw uay
Tduselony” fenarndu “GnSidailom (Substantive  Rights)” ﬁ;:imq?m% (Rights’
Holder) fta sy aunsaldanddlaviug vonaind mnfinrsanluwiszuudanmamindaui
unnenssssuvauds msdansleeyuvudusuuuuniwesszuudansmindauiiy
NENENTETINTIR Tden “n159mN15iAeuYU (Common Property Regime)” Fasinean
gﬂLLUUﬁﬂuﬁ’suimgﬁumaﬁﬁsmdﬂ “n133nN13lnesy (State Property Regime)”

v, nSvosgurulunissindnnis Yrgeshw wazldusslevinglauuifn
1309m39N15931 (Co-management)

wANIIN “YuyuUILUANTeFLe” Tun13innis Urgesnw uazly

Uszlowt] FanineInssssueni Aandey wazANNAINTaIENIiININ AUNINGT 43
2330 1 uwd urudadiavisandans samthsedne uagsuldusslond Gmdneinsossuma
Aawandon uagaIMaINAIENNTINM fuesdnsUnasesdiuTiosiunieds awanne 43
1530 2 BadgfAliin “AvBuesynnauasyTLA1IITIANEY vingA TR eAnETiay
sufuesdnsUnasesdmTiosdiuniesglunsduiunisdnanide " dsenafianulein nisi
Sgosuyasusodbiyurudanssaudniunisivigludnuagdainarndugluuunisdnns
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nindauiunineinssssuvAsuiuunisiifondn “n1sdnn1ssan (Co-management)”
FuAnInMIHaNNAIUTEIINTIANIsARIgULUY Ap 3danislaesy (State Property
Regime) U mi{]’mmﬂmaﬁqmu (Common Property Regime)

d42UA171 “mﬁ%miﬁﬂgwmaﬁ'ﬁyaj’ﬁ” Tun1mnsn 43 2950 1 (2)
euThety MmammjﬂLLﬁéTﬂlajﬁmsﬂ’agajaﬂg]mmaé’aﬂemﬁm%sqmuﬁLﬁﬂﬁuué’aﬁuﬁim
Dunamnanundayaflunnns 25 155a 2 Faayelfdn “ﬁm%w'%aLagmwﬁl,@ﬁ%’gﬁﬁm@!iyﬂﬁ
Dulumuinguanetyad vielidulumuvdninusiuagiBnsingranedydd udsld
nMsasngranetutulidedy yanaudegurudenatnslianiudeaiamauldanm
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