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Abstract

According to the Thai Civil and Commercial Code, “default” means that the
debtor has failed to perform an obligation which wastied to aspecific date on the
calendar. Where no calendar date was specified, the debtor is in default after
warning given by the creditor as provided in Section 204 of the CCC. The words,
“breach of contract,”mean that the debtor has failed to perform his obligation as
provided in the contract. Both “default” and “breach of contract” involve failure to
perform the obligation under the contract. However, not all breaches of contract
imply that the debtor is in default. It depends upon whether the date for
performance is fixed by the calendar or not. Besides, the effect of default is much

harder than breach of contract.

AdAey:  HRte, Rednyey, wildyan

Keywords: default, breach of contract, obligation contract
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Abstract

The Act on the Measures for the Suppression of Offenders in an Offence
Relating to Narcotics B.E.2534, Section 8, established an offence of, and a
punishment for, conspiracy to commit an offence relating to narcotics. However, it
did not provide a specific punishment for a juristic person. This is different from the
Anti-Money Laundering Act B.E.2542, which provided an offence of conspiring to
commit the offence of money laundering and imposed a penalty for any juristic
person who conspired to commit a money laundering offence under Section 9, 61.
Moreover, other countries’ laws criminalizing the conspiracy to commit an offence
relating to narcotics are also applied to a juristic person who conspires to commit
an offence. These laws include legislation such as Title 18 of the United States
Code, dealing with crimes and criminal procedure, Section 371 and Title 21 Food
and Drugs, Section 848 (C) (2) (A), and Section 1907 (3); the Criminal Law Act 1977 of
the United Kingdom, Section 2; as well as the United Nations Convention against the
IWicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988, Article 3 ¢) iv).
Even thousgh it is possible, at present, to prosecute and convict a juristic person of
jointly committing an offence relating to narcotics, it remains impossible to
prosecute a juristic person on the offence of conspiracy to commit an offence
relating to narcotics. This is because there are both legal and factual arguments
regarding whether a juristic person can conspire with a natural person to commit an
offence or not. Generally, a principal who is both a natural person and a
representative of a juristic person would express an intention on behalf of a juristic
person. Therefore, a natural person is a conspirator in the commission of the
offence, not a juristic person. Nevertheless, in United States v. Superior Growers
Supply Co., 982 F.2d 173 (6th Cir. 1992), the defendant was indicted of the offence
of conspiring with a juristic person to commit an offence relating to narcotics. In the
cases ofUnited States v. Sain, 141 F.3d 463, 474-75 (3d Cir. 1998), and United States
v. Stevens, 909 F.2d 431, 432-33 (11th Cir. 1990), the Court has set precedent that a
juristic person can be guilty of conspiring with a natural person to commit an
offence. In United Kingdom, Regina v. Mcdonnell [1996] 1 QB 233, (1966) 50 Cr App
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R 5, the Court rendered a similar judgement that a juristic person can be convicted
of conspiring with a natural person to commit an offence if it does not conspire with
a representative of the juristic person since a representative of the juristic person has
already expressed intent on behalf of the juristic person. Thus, to make it clear that a
juristic person can commit an offence of conspiracy to commit an offence relating to
narcotics, the Act on the Measures for the Suppression of Offenders in an Offence
Relating to Narcotics B.E.2534 should establish a punishment for a juristic person who
conspires to commit an offence relating to narcotics in the same way that is
provided in the Anti-Money Laundering Act B.E.2542 in order to prevent a natural
person from committing a crime through a juristic person, and to suppress a juristic
person who conspires with a natural person in committing an offence relating to

narcotics.

AR NIsAnasANAUiY, YAAASITUAI, TAUAAS

Keywords: conspiracy, a juristic person, a natural person
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United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, 1988 Article 3 OFFENCES AND SANCTIONS.

1. Each Party shall adopt such measures as may be necessary to establish as criminal

offences under its domestic law, when committed intentionally:
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18 U.S. Code § 371.Conspiracy to commit offense or to defraud United States

If two or more persons conspire either to commit any offense against the United States,
or to defraud the United States, or any agency thereof in any manner or for any purpose, and
one or more of such persons do any act to effect the object of the conspiracy, each shall be
fined under this title or imprisoned not more than five years, or both.

If, however, the offense, the commission of which is the object of the conspiracy, is a
misdemeanor only, the punishment for such conspiracy shall not exceed the maximum
punishment provided for such misdemeanor.

21 U.S. Code § 848 - Continuing criminal enterprise

(c) “Continuing criminal enterprise” defined For purposes of subsection (a), a person is
engaged in a continuing criminal enterprise if—

(2) such violation is a part of a continuing series of violations of this subchapter or
subchapter II—

(A) which are undertaken by such personin concert with five or more other
persons with respect to whom such person occupies a position of organizer, a supervisory
position, or any other position of management...

21 U.S. Code § 1907 - Definitions

(3) Narcotics trafficking

The term “narcotics trafficking” means any illicit activity to cultivate, produce,
manufacture, distribute, sell, finance, or transport narcotic drugs, controlled substances, or listed
chemicals, or otherwise endeavor or attempt to do so, or to assist, abet, conspire, or collude
with others to do so; Cornell Law School, Legal Information Institute [Online], available URL:
https://www.law.cornell.edu/uscode/text, 2019 (January, 28).

“Criminal Law Act 1977Section 2 Exemptions from liability for conspiracy

(1) A person shall not by virtue of section 1 above be guilty of conspiracy to commit
any offence if he is an intended victim of that offence.

(2) A person shall not by virtue of section 1 above be guilty of conspiracy to commit
any offence or offences if the only other person or persons with whom he agrees are (both
initially and at all times during the currency of the agreement) persons of any one or more of
the following descriptions, that is to say—

(a) his spouse or civil partner ;
(b) a person under the age of criminal responsibility; and

(c) an intended victim of that offence or of each of those offences.
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“Charles Doye, “Federal Conspiracy Law: A Brief Overview,” Congressional Research
20 (January 2016): 2.
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“Charles Doye, “Corporate Criminal Liability: An Overview of Federal Law,” Congressional
Research 30 (October 2013): 6; Department of Justice, Criminal Tax Manual [Online], available URL:
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Abstract

After China has changed her economic system from central-planned economy
to market-oriented economy, sometimes called open door policy, Chinese economic
system has rapidly growth. Therefore, to accommodate economic changes abovementioned,
China has amended her internal laws especially laws concerning dispute settlement
arising from trade, investment, and employment in China.

China has adopted the Civil Procedure Law in 1991 and consistently improved.
The last update version is amended in June 2017. This law is extremely progressive
and modern which aims to equally protect the rights of parties in the case and try
to apply an accusatorial system. On the other hand, China still has to maintain her
power in accordance with the concept of socialism. Hence, the Chinese civil procedure

law is very specific and interesting.

ANENIARY:  NMUNETITNITANAMILLNG, N15TEIUTRRinm, STuUngraneauY

Keywords: civil procedure law, dispute settlement, Chinese legal system
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