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Abstract

Parody of a copyrighted work is a common problem in copyright law that
has long gained public attention in Thailand. To parody someone’s copyrighted
work, a parodist needs to take some or all parts of that work to communicate a
particular message or point of view to the public for humorous effect. The
controversial issues are then i) whether it is a reproduction or adaptation that
amounts to copyright infringement and ii) whether it can be excepted under fair use
provisions in the Thai Copyright Act B.E.2537 (as amended) to forestall any liability.

While many agree that parody could possibly be considered as an infringement
given that it must make use of another creative work, debate over the issue
revolves around the exception defense, particularly Section 32 of the Thai Copyright
Act.

Without any specific provisions straightforwardly dealing with the issue,
Section 32 is viewed as a solution. However, there are conflicts over its
interpretation and discussions on how it should be implemented. The discrepancy
has divided positions of lawyers into two groups of different viewpoints.

To demonstrate another possibility of interpretation of Section 32 vis-a-vis
parody, this article examines its correlation with the international framework on
copyright, namely the Berne Convention and TRIPS Agreement (especially, Article 13),
in light of treaty interpretation rules under the Vienna Convention on the Law of
Treaties. This article thereby argues that Section 32 shall be interpreted in
accordance with relevant international obligations. Thus, parody cannot rely upon

the Thai fair use provision so as to forestall any liability.

Keywords: parody, fair use, Article 13 of TRIPS Agreement



1. UNUN

1.1 deudni
ienudilafinssiu wazitebinseruunanuiulusgsuiuiweeygyn
(1) 1141 “n.5.0.898n5%” v3e “n.5.0.898n5” inanedenguunginnig

'
a

dvansadulagiuvesUsemalne duldun w.5.u.89805 n.A.2537 Alasunisuiltulaeg
N.5.U.89815 (QUUN 2) W.A.2558 W.5.U.8VEN5 (aUuN 3) W.A.2558 uag W.5.U.8V805

'
v a

auuN 4) W.f.2561
(2) Viuwsiagszutdudu Tt “u1ms1” Tuunaliuiliienunedians,

'3
a

Tu w.5.u.808n5
(3) Toalun1w8Inguu1een sulaun “Berne Convention”, “COM”, “free
rider”, “parody”, “TRIPS” uag TRIPS Agreement” fsil

—~

“Berne Convention” #1899 Berne Convention for the Protection of
Literary and Artistic Works of September 9, 1886, completed at PARIS on May 4,
1896, revised at BERLIN on November 13, 1908, completed at BERNE on March 20,
1914, revised at ROME on June 2, 1928, at BRUSSELS on June 26, 1948, at
STOCKHOLM on July 14, 1967, and at PARIS on July 24, 19711

“COM (copyrighted original material)” muneda “suas1eassaildsuaing
Auaseanunguiedvanifigndsidouiiionunanvuiulaglildfuambusenain
Hasassdvidodwosdaavilunuiy”

“free rider” wu1ed “Audinserinaddadouiienunantutuionuy
a¥vassfvesyanadulaslaldfuanudusonangadsassdviodivesanilumudy”

“parody”” wneds “n1snserinddeideuiionnunanautuneuadeasse

'World Intellectual Property Organization, Treaties and Contracting Parties (Thailand)
[Onlinel, available URL: https.//www.wipo.int/treaties/en/remarks.jsp?cnty id=1035C, 2019 (April, 12).

Za’m%’ué'ha&hwmmsﬁmﬁaulﬂm@j YouTube, Pretty Woman [Online], available URL:
https://www.youtube.com/watch?v=QGID9WFi6Lo, 2017 (March, 8), YouTube, Kitty Woman
(Pretty Woman Parody) [Online], available URL: https://www.youtube.com/watch?v=LTkS-
weX(Bc, 2019 (April, 26); YouTube, W3suwisuaidaidsuniudainazaaegrensuaud [Online],
available URL: https://www.youtube.com/watch?v=Y07Jxuu3QnQ, 2558 (Auengy, 3); YouTube,
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vosyaradulagliliuauBusonaindadassduiodvesdvilunuiy’ (e fiunseu
Fonin “msdeideunuaiassdvesyanadulaglilifuaudusenangaiieassdvie
Bvesdvslunuiiu’) ofls nsnsvididediy “parody” (muiingmid) deadunsnsein
fidesziuitimanansfissylilungmine (asiamzegieds dnslunisvign vie avslunis
Faudas) llidufsansidsitliegluineldfunnuduasesdvand (muitseylilu
23raesennns 6) W szgnsnsevindananlidesiuau ws.u Avanss’

“TRIPS” %38 “TRIPS Agreement” #u1efd Agreement on Trade-Related
Aspects of Intellectual Property Rights5

1.2 anudiosdu
dommesunanudl filsunenenniagiinseddn msdaideunuaivasdves
yanaduFesiumungranevdelsl dwnnsnserinduiatulaglildsuauBugenan
fasvassdvde/uanidrvosdniluaudy msfinnsauagdinseidinanasduluny
ngvaneisedvanivessemalne satRmnwiihaniedos

&oideumasd EP.1 | Bnasssunaiiaisenuiii, velan, aaudn, A1aa [Online], available URL:
https://www. youtube.com/watch?v=JJFuzaVc3EQ, 2562 (\w1eu, 12).

vanewn: nsendegairsiuduludielifeuddiduiunisfedouiinamusinisnse
Fananaldireturingu nisendegreiananlilddaduinmsdedouiivangluuasdeyagnvie
e eavanS

oils mnggruaulafaznsuifiufuiedtunisdoideumas “Pretty Woman” luafi Campbell
v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994) Iﬂifﬂg] YouTube, 2 Live Crew Discuss Pretty
Woman Supreme Court Case 'Campbell v Acuff-Rose’ [Online], available URL: https://www.
youtube.com/watch?v=CRssktgjvOk, 2014 (March, 12).

")59AA0903 051 6 Ty “msdunsesdvdviliaguisnudn vietunou nsituie
YUV M30351913071191U UT0LUIAIINAA NFNNIT NITAUNY UTBNQUINIINEIAIEnS Y3
ARIRFNARS”.

“winsldusslenideiindnidusseassilddosiun w.s.u.5van uerafosiunia
npmneduniendninurisuils veliiunsenindadesisne.

"World Trade Organization, TRIPS [Online], available URL: https://www.wto.org/english/
docs_e/legal e/27-trips.pdf, 2019 (April, 12).
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P 1 =2 « 99 1 3 1 P =3 1Y [
\iandnafis “parody” Useass wuitanuauleegiusziiudime (1) Wuns

nsevfifdnwanidunisavlindeansviold way ) Wunisnseydlasueniuniy

a £ a4

W.5.u. Avavswseli mewgiiilevvesunanuatuiifawiuenoendu 4 diudssialuil
: o

daunntls nandsanvaziazaninveslynnisnszindsdsidsuluuiunves

o,

a 1

NORUNBRVEAND Wiauﬁgﬁﬂa'n5wé'ﬂmiﬁu§'1uﬁﬁwﬁ’ayuaﬁm%mqmegﬁasuaqﬁa%’masiﬂ‘
wazaudfredesniunsanifindedvisuduaniusslevivesansisas

daudians nanlaoduvlidnsmaasugialuduiiunazifeideadiu parody
uay Toonfunsasiindnimansugionia ws.u.avans Taedredefennnuiiu Funnsis)
Aenfuaniugvonssanilwoauins 32 v fedumsyerudfiferdodmiumseiune
soanify

doufiany AasgiundeygRves w.5.u.Avanslneneldnseumnunnasszning
Uszina duldun Bere Convention waz TRIPS Agreement lagajs@inwusziiunisfinaiy
uazanuzvesUNTygRluINAT 32 253Anil v09 w3.U. BvAvS uazauveufungIe

a a

Tunsfinrsanlinisnsgiiddadsudunansghildfuniseniunsasindeaninig
Anseiludiuiagiieuldifiuidnyuusmieauznisiddonisnszviniedadouiy
Fosniunsaziiadeandsuduyuuesiiinannisiieseilagfinnsanieudenles
wagNduiusvamannguinelnenelanseuiusnsdlniy Berne Convention uag
TRIPS Agreement

douid WuunaglvesiTen

oile iessetedidaduiled unenuatuiFlildinseiannsdeiuld
11751 18 (11985350ANTAoN19NTT9d0LA0U) Sgssuyauisvenandnsine
W.A.2560 1IAT1 34 e nwlunsuananuAndiy “a9 wagnguinenyludu
TehemsguiFeniulszum’

firiusn fnsdsdiondn nsdeldouruduinainnisadieasidvosdau
(parody) RANYNUIENIBUITEINNTOLY mwmauLUuuﬂﬂgmnstaﬂamgumausm
nquyaRafanaazinnsanlunseuteIngving uarUssaizaiunduin smdulddy
AMNALATEINLNGVENE 1 Lauaranuiiiindefiwintuvdelal (gu (Hurhuouwasd

“dmsunfihaulafediu parody uay mniiutszam (bel) W3ag Hustler Magazine, Inc.
v. Falwell, 485 U.S. 46 (1988).
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Iisunuduasesnungranedvanviela) dla Aldawisodudunisaunguanels
uidlduauduases Adesfinnsandeluin nansevirdudumanssvhiinguunedeans
goulvinldnIoli wazdndudenfetungrunedvans lnsuinazjsssifuliidedidn
anslaewiinuin (Limitations on  exclusive rights) wiedesniunisazifindvans
(exceptions to copyright infringement) mmﬁﬂamgiu w.5.0. 8085 uazealadwouin
“litianguang”

wihis1ng parody 1HuBesdilillifsgarnuaulavesansisauvustasudn
uiAntudosq undunaiunuds uandudossinfidivesiuasdanis magday
flosdosmungmnefliduiualisne Snisliviladimarsnfiuegnaladetngmune
figrteanusuld anulduiladvilvgitouaulafiazneroumedineuin nisnsgii
Fananadearinuenu w.g.u.AvAnsY vieold wazediels Frearuvirinisiiesieily
wmmﬁ%L%zymmﬁaui"smmiuanqéﬁuﬁw%‘w%Qmﬂ,aLLammmﬁ@LﬁU”LUL%M%Nﬁﬁﬁ
(aieruadiutuazuansistuniels) el sdredesfignifionsldunfsemsanosos
e ukavaula

Tuanfgoiint Jymiifienisazifindeanslusuadeassdduiinainnig
nsgvidedodeuldneiatudaisingluail Campbell v. Acuff-Rose Music® Foufiavislu
ARilie Tandnamisuasldiumas Pretty Woman Tngazidfinsusuiiavansveslandas
A® Lwag Oh Pretty Woman I@EJ?&WLaEJSﬂﬁﬁaﬁiaﬁj’lLﬁUf}’liﬁaLaﬁuﬁLsﬁﬂsﬁaﬂﬂﬁuﬂ’]ia&ﬁm
AvavS Aageanueanigews3n (Supreme Court of the United States) l¢ffiansanTaeti
wdnddeindenisldndusssunuuinsi 107 suaq%'gﬁagajadwé’wﬁéuﬁmé A.A.1976
(17 USC. Section 107) ulUsznounisvineiininun widnsiadde (1) Uunameseu
AvAvsiilugeideu (2) Snuazvesuduaniiludedou (3) Suiunazdadiuludon
vesudvaniiivnludeidou way () maﬂswwiammﬂLﬂmmaﬁaﬂmmmawuﬁmﬁmé
ny3tadevesma lasunmsnantaaginnginsalluwinadrnisedlites lnsang
081989 vdninausinean TifansunluyszfiunisuUassy (transformative work) 7ilinanin

'
a

gafinmsudasguauanniuwinla nansemuse COM agbelitasanyiniu Jedieladndunsly

a &

mdusssuwazlasunseniuliaziindvans nsalMietunaliinA101171 A1SAAINUVDY

7 A LY & a Y o w a a 3 L . .
LW@@?WNﬂiS%UW@ITﬂNUVIﬂ'ﬂNu WUBLLIYN SUEJT\]'WﬂﬂﬁVIﬁIWEJLﬂﬂleWW (limitations on exclusive

s
a a '

rights) %30 Teeniun1saslndvadns aunusnglu w.s.u.898n5% waill 31 “Uauniiu’.
8Campbelt v. Acuff-Rose Music, 510 U.S. 569 (1994).
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man agarslduunvesdeuladiin “linsemunsziiteusednsurousiongvunses
Wwesvanaiiuaunls (do not unreasonably prejudice the legitimate interests of the
right holder)” afunilslundninasivesnisinnsandesntiunisaziindvansivsingey
ﬁ’jﬂu Berne Convention, Article 9 (2) waz TRIPS Agreement, Article 13’ ﬁaﬁiﬁ'ﬂﬁu
Tunu Three-Step-Test (nausivagaUaIuUsEn13) Waeli

fathu Tunsfinnsanussiiufinuingng “mansriitldsuendumsauiisaedns
TuuneuiasdiereitmnuduiudvesunUydihann st 32 155N v nuaETS
waz TRIPS, Article 13 Usznaufiu Berne Convention, Article 9 (2) dwlunisiaue
gmmaqmﬁmmsﬁﬁ&iamsﬂszﬁﬂﬁqé’aLaauiuu'%uwuamg%maasuﬁwélwaiuﬁﬂﬁﬁuwﬁq
il insngmsianungraneaelulssmamsiilfvtusnsdssnincUssmausznaudie
wiinnnurinevareauastdedn ludwiiieafungneszninussmalagmly Ussimelng
ogflungumition (dualism) A"

"World Trade Organization, op. cit.

“ails dnnguinsursauiiuisnguinenislulaznguunesenitaseima/fusnsdszning
Ussinatiuusnaenaintu sl aagniludfinnminmi 873/2523 m%agﬂuﬁﬂﬂgﬁmamjuﬁ NS
S¥YN

“anafnitdadedn anunsesvlydAnudlies w.A.2493 11931 33, 38 Ty Al

srnanihanudmihidhnimnaudauiaiidseglusvenandnslaslilliiueugyn

Ufanndsnaiiezdindueeniiuensveraninsle awﬁzyzm’jﬁaaamwmaaﬁgﬁa

wazoydyriidaeandifensisunuiigfessramniatefmninatedusniiy
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wadied 3 (1) uay (5) Mdeulassesmansrarsdunds a3y fevnanuil Unngly “ndsdengmane
\iee1913eyTUioIsdunils aiue iedlulonainBunenysnunis 65 U w.e.25507. qudasaune
AviSany wer, glangranessvitussmad Wi uUszrwu [Online], available URL:  http://library.Nhrc.or.

th/ulib/document/Fulltext/F05955.pdf, 2562 (luwgu, 12).
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n.7.2537""
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msuffeeuduivesdvansesnadaude) Fsdianudululéfinisnsgidanannenagn
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121J§f,yzyw ANAY, “'i‘]zy‘vmmw’juﬂsaqﬁm%mungwmaawawé” NAITUIZNBUNITUSIYNY
Tassmsousmdngnsiivey Ussmadednsngruneniwgaumelae juil 3, ddneusudnwinguung
WALUATNAEEN, 9 LUWIEU - 16 NeuNIAU 2547,

ofls whilusing ufnuiBsureseansdu3yan Auns fsndedisiunanifininyves US.
Supreme Court lumf Campbell v. Acuff-Rose Music, Inc. wilsiusinginitennulaluaumdens
Auansog1edaudedn 13euea transformative use HidvEnadenLAnves 019156UTQYRN Anna Ty
wuil eradumnezdestinaridunsdvesngrnenisluvesssseme (gouliyniuvseddvinasie
msfianuundydivesngrunenisluvesssmealne) egslstinny fideuliuulain Tuleagtu o113
Ve Ange Seilvimuziuisnsfeinsdiuvdolal
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mnUTeuisunsiaLUasumuunUyglunins ¢ ves w.5.u. 3003
funguneavansvesanigeiwini nsdlenaifivuiAedldiu derivative work (1udauta)
Falumi Campbell v. Acuff-Rose Music Tumeunilsvasdfinnne maldnandin “parody
nuedluypmeafiuassaunssy fewdunsdaudasiy (derivative) Insmsvliionanm/

Y VU

Wemwesusuatulsinglueiu parody ludadruiliiesmeuazdrdgnvinligsuans

Y
v U% 1

4 Y1 @) o 1 9 13 = Y wa (% a
ausadnlalaindunisnsgiinenula %Q@WNUWU@@@IUNW@?W 106 UB3gUYAN

P 7]
<

FhuduaANs A.A.1976 (17 US.C. Section 106) AnSlunisWaun derivative work 1iuves
vesdvaAns denadesfuinns1 15 ves w.3.uAvavlng

Huihaulady parody luanigaiuin wenanazdld nenedumsnnulasany
‘VlL‘U‘L! derivative w1 Mutuonaldfunsiaddulunsadassdudodaiauiulnl
fi3onin “Transformative Use” %30 “undasgy” wﬂwuumluﬂimgwaﬂmsmmm
yislu w.5.0.AvAvduasiimnuwiluussnalnelaesss uenan derivative work hanam 11
ustiReainiy

Parody Tudnwaildsunewmuiedudu “euudasgy” i #o9 (1) 1Hunns
nsgvidesusuiiavavivesiBulaensluuiinuivizauiiensdearsnuvesauoong
assnivy (2) TngdumsilUldluingussasdlmifiunndrsainaudy nande s

Pparon Schwabach, “Reclaiming Copyright from the Outside In: What the Downfall
Hitler Meme Means for Transformative Works, Fair Use, and Parody,” Buffalo Intellectual
Property Law Journal 8 (April 2012): 20-21. “Parody is necessarily derivative in a literary sense;
as Justice Souter points out in Campbell, parody must “conjure up” at least enough of [the]
original to make the object of its critical wit recognizable”

“Ibid;: 18-19; vy A3atan, “nsAuasesuLUassy (Transformative Works) @nw
Lﬂ%‘EJ‘ULﬁ&JUﬂ{]ﬁm’lﬁJaﬁlai/]éﬁﬂaﬂﬂizLWﬂVLWEJLLaWi’NUizLWﬂ,” 2158159INBUINIT HNRIINBIFY-
A9UAUATUNS 30 (NTNHIAN 2562): 101.

Pscott Fruehwald, “The Parody Fair Use Defense After Campbell,” Columbia-VLA
Journal of Law & the Arts 18 (1993): 125-127. “If a use is transformative, quotes only a
reasonable amount of the original, and does not appreciably affect the original’s potential
market, then the use should be deemed fair”; Jay Lee, “Campbell v. Acuff-Rose Music: The
Sword of the Parodist is Mightier than the Shield of the Copyright Holder,” University of San
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dooenuiluinguszasd vun viemnuvanelmifiuandrsinausuatu’ (3) Tnglilasy
AuBubonanidwesiuans | uay (4) fdnwurnsiadsudunsaisassdnied
vhaulvl® TagldannuiSer grame uazaufissneneny Sldfsshauresyanady
lﬂi%ﬁlui'mqﬂwam‘iwﬂmaﬁiﬁl,ﬁuLammfmﬁma%fwassﬁsuammaq (originality and creativity)
Tnofimaluansgowinuasiinmsfiansanisszivlunsairsassdalasuts “ouulasgy”
ponilu Muulasguiiiinisaieassdluszdudniden uavauuUasguiifissiumeasessrgs
Famarmafiansanudiuifiszdunisaineassaiiuinme sundasgudanaiifezlasy
mmé’mﬂsaqmmﬂg]wmaﬁsuﬁmémmaw%’gaLzﬁm19

Tneftenaluaf Campbell v. Acuff-Rose Music léBaleandn “suutasgy” o
fuvdnmsldauildusssu (Fair Use) muuinst 107 lnewiuiniloinguszasdluns
Fodoutuunnirsluaningusrasdrosnuduatiuifu Sadunsuasglau uarlidma
nszmusonmaLmnevienaAwesnuATANSiuaty Fsieldindunslifidusssuuas
I§sunssniuldasdadvaninuildnaudrirein® viefusnglusfininuluad
Arrow Productions, LTD v. The Weinstein Company 1L FdlgTnnsRiansanifdadely
Tunnmadeniu”™

Francisco Law Review 29 (1994): 303-304. “In addition to claiming that the original work has
transformative value, the parody must also comment or criticize the original to some degree”.

mszjmqﬁ{a AsaYan, Soudy, i 101,

Zeafeariu.

*paron Schwabach, op. cit.,: 21-22.“The central purpose of this investigation is to see...
whether the new work merely “supersede[s] the objects” of the original creation or instead
adds something new, with a further purpose or different character, altering the first with new
expression, whether and to what extent the new work is “transformative”; Scott Fruehwald, op.
Cit.;:138-139.“The Court found that parody is a transformative use: “(Uike less ostensibly
humorous forms of criticism, it can provide social benefit, by shedding light on an earlier work,
and, in the process, creating a new one”.

wszjmqﬁ{a Aavan, 3oudy, i 103,

“Foadenriu.

“ Arrow Productions, LTD. v. Weinstein Co. LLC, 44 F. Supp. 3d 359, 369 (2014).

Zzszjmqw Aavan, 3oudy, wih 103,
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v 14 a a a l{
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1 1Y M wmoy ° %% ' Yo o ~ 23
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anadiud 1 Wi (1) sseviiadunsevvestesniiunisasiindeanivie
Soulvvestesniiunsaziindvdns uay (2) fesniiufiusngluins 32 153raedosly
uisnaTanvhevesdui 6 10U “certain special cases” (Muiusnglu TRPS, Aide 13)
flnondnudn szdosegnelitifuvdenseuvosnns 32 dssanieiidmuaiides “lida
somauanaUsloviannusuiiavdvnunivesdwesdvavisuar hinssnunsuitoufisans
Suveudnenguanevesdivesdvaniiiuauais’” el “anelddeduun gl
2355Amile” viFo “DlauiRnunng 32 253Amila” é’mj'uﬁﬂimgslummw 32 I99AEDY
UATT 33 WA 1T 34

2 o [ Yo o =t

uilagliu 1ns1 37-42 liegmelétisduesnns 32 a53anis.

24 Y a a £ o o
nsuAluasaan Ao nswiluniy w.s.u.89Ms @UUT 4) n.e.2561.

25 o ' d g o X [V « »
tnnguunsunsihusenteuluivaestetin “ngvesaeste” vise “the two golden rules”.
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PNAINTUNTINGIFY, 2557), W11 84-85.
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28 o = - a
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a
3

“Nandana Indananda and Suebsiri Taweepon, Fair Use: A Narrow Exception to Copyright
Infringement in Thailand [Online], available URL: https://www.tilleke.com/resources/fair-use-
narrow-exception-copyright-infringement-thailand, 2010 (November, 30).
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3.3 Berne Convention & TRIPS Agreement fiu 31051 32 755ARTI
dlossufisuanaluning 32 25sandetu TRIPS, Article 13 nsahdui
sausuiulnehldiundydiviansinundisnduazaonndsiusuriilingiiladn
Usedlngldeytingmnedvaniindedesniunsasdadeninielulssimaiiaenndos
fuanasgIufisuslu TRIPS (Three-Step-Test)

36Uniteol Nation, Vienna Convention on the Law of Treaties [Online], available URL:
https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-18232-english.pdf,
2019 (November, 30).

37VCL'I', Art. 31.1 “A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose...”. And Art. 32 “Recourse may be had to supplementary means of
interpretation, including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31: (a) leaves the meaning

ambiguous or obscure.”
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Tun1sfiau Three-Step-Test (uiluseduszninadssmne faavnama i)
Tandfizdesmeufito mansevhitazldsueniutuduluamumnusinaaeuiauusznisi
nanadislu TRIPS, Article 13 vidoli droudnivauazia (Mufindnifedrsanst) Vel vind
nsAANLANAST 32 A5sAnilsveding ddindnideslals Ae fiisitesazdenaulanddl
dnwaiReatuiulandiing e

ynfiansanfafiunvean1sensis TRIPS, Article 13 9198793dlUfsonatsnsg
Usgyuafenlady Lilon1sudlveydnygingadsu U a.a 1967 (Stockholm Revision
Conference of the Berne Convention 1967) 6'?5@L‘fJumsUwq:uLﬁaﬁmimmwmﬁ’agzﬁﬁiw
Fromsvhanuagdesniurasmehilungmneavansidundiusn Tnsfiussimanifgeat
ngazideulunissifanislddesniiulunisasindvinivessemaaundnlailiaiuse
nsgvildnusnelalagliegmelinsevveadouluisanudonieinasivsanszns 3
Giamﬂi’mg‘]agjﬂfflﬂu Berne Convention, Article 9 (2),TRIPS, Article 13, WIPO Copyright
Treaty (WCT)38, Article 10 wag WIPO Performances and Phonograms Treaty (WPPT)”,
Article 16"

*World Intellectual Property Organization, WIPO Copyright Treaty (WCT) [Online],
available URL: https://www.wipo.int/publications/en/details.jsp?id=321&plang=EN,1996, 2019
(April, 30).

*World Intellectual Property Organization, WIPO Performances and Phonograms
Treaty (WPPT) [Online], available URL: https://www.wipo.int/publications/en/details.jsp?id=322
&plang=EN,1996, 2019 (April, 30).

QORoger Knights, “Limitations and Exceptions under the “Three-Step-Test” and in National
Legislation—Differences between the Analog and Digital Environment,” in the Regional
Workshop on Copyright and Related Rights in the Information Age (Moscow: World Intellectual
Property Organization, 2001), p. 3. 8l Usvwalnedafilddndunifaundn WCT way WPPT.
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(2) It shall be a matter for legislation in Members shall confine
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, provided that such reproduction does _ _ '
) _ o which do not conflict with a normal
not conflict with a normal exploitation o
exploitation of the work and
of the work

and does not unreasonably prejudice do not unreasonably prejudice the
the legitimate interests of the author legitimate interests of the right holder
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“World Trade Organization, WTO Analytical Index: TRIPS Agreement—Article 13
(Jurisprudence) [Online], available URL: https://www.wto.org/english/res_e/publications e/ail7
_e/trips_art13 jur.pdf, 2000 June, 15).

“Ioid
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“TRIPS, Article 13.
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“World Trade Organization, WTO Analytical Index: TRIPS Agreement—Article 13
(Jurisprudence) [Online], available URL: https://www.wto.org/english/res_e/publications e/ail7
_e/trips_art13 jur.pdf, 2000 June, 15).
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48Roger Knights, op.cit., p. 4.
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Abstract

This article discusses about the general utilization of immovable property by
leasing or selling the immovable property to the third person and legal obstacles
causing the utilization of immovable property not being fully utilized which form
the basis for the enactment of Lease of Immovable Property for Commercial and
Industrial Purpose Act B.E.2542 that comes with many restrictions to the utilization
of immovable property, rendering it unpopular among business operators.
Therefore, the new concept based on foreign laws in relation to leasehold is
applied to create a new asset class with the purpose to solve all past problems
leading to the enactment of Sap-Ing-Sith (Rights Over Leasehold Asset) Act B.E.2562.
However, Sap-Ing-Sith (Rights Over Leasehold Asset) Act B.E.2562 still has many
loopholes and uncertainties such as the type of asset class created under the Act,
the establishment of Sap-Ing-Sith, the entering into the transaction in relation to
Sap-Ing-Sith, the extinguishment of Sap-Ing-Sith, including the criteria and procedures
for the registration of Sap-Ing-Sith which require the enactment of the Ministerial
Regulations as well as other subordinate legislation in order to make the Act clear
and efficiently enforceable. While waiting for more clarification under the Ministerial
Regulations yet to be enacted, the question arises whether the so-called “Sap-Ing-
Sith” will achieve its goal as a new alternative to the utilization of immovable
property which will help boosting Thailand’s real estate sector or will become

a new right which no one would ever dare to utilize.

Keywords: sap-ing-sith (rights over leasehold asset), leasehold right, utilization of

Immovable property
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Abstract

Financial institutions play an important role in connecting the economic
system by acting as financial intermediaries through linking deposit and granting
credit between people whit excess of money and people with a demand of liquid
money for carrying out economic activities. With high transaction volume and
inherent complexity, including bankruptcy of financial institutions, it inevitably has a
severe impact on the economy. To limit the impact from the bankruptcy of a
financial institution, it is necessary to generate a suitable and specific bankruptcy
process for a financial institution.

The working group of the Financial Stability Institute (FSI) studied the
characteristics of the bankruptcy processes for financial institutions from many
countries and summarized the important characteristics of bankruptcy process for
financial institutions in three features. These features, which are different from the
bankruptcy process of a normal company, are the purpose of the bankruptcy
process, the indicator of insolvency, and the persons permitted to apply the
bankruptcy process including the role for creditors.

The author considered the three specific characteristics above and
compared them with the process of revoking a financial institution business license
and the liquidation of financial institution. According to FSI’s research, it was found
that the said processes have characteristics that are consistent with the bankruptcy
process for financial institutions. Hence, it can be concluded that Thailand has a

bankruptcy process for financial institutions.

Keywords: financial institutions, bankruptcy, insolvency
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36PatriziaBaudino, op.cit.
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“Rosa M. Lastra, International Financial and Monetary Law, 2nd ed. (Oxford: Oxford
University Press, 2015), pp. 117-118.
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Abstract

Any act for self-defense according to section 68 of Criminal Law shall not be
guilty. In other words, there is an act us rea and mens rea which is elements of
criminal activity, however, if such act is a self-defense, the doer shall not be guilty.
Moreover, any act for defending shall be made by intention because there is no
self-defense for negligence. However, there is a circumstance that the doer commits
a crime by mistake of facts. In other words, such fact does not really exist, but the
doer understands mistakenly that it really exists. Therefore, such person shall not
be guilty according to section 62 in the first paragraph of Criminal Law. However, if
the mistake has occurred through the negligence of the offender, the doer shall be
liable for committing the offence by neglicence in case of law specifically provides

that the doer shall be criminally liable for the act through committed by neglicence.

Keywords: self-defense, mistake
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Abstract

The Committee on the Rights of Persons with Disabilities is a mechanism to
protect human rights, which was established by the Convention on the Rights of
Persons with Disabilities. The Optional Protocol of the Convention authorized the
Committee to have authority to accept and consider complaints of individuals or
group of individuals who sustain damage due to human rights violation in the state
party. Nonetheless, before proposing the complaints to the Committee, the
complainant must initiate the exhaustion of domestic remedies procedure. This
procedure is extensively recognized by international human rights protection
mechanism as a ‘precondition’ of the complaint handling process. According to
practical steps of the Committee on the Rights of Persons with Disabilities, there are
two cases the Committee facing with, both admissibility and inadmissibility of
exhaustion domestic remedies; therefore, the complaint handling process cannot

proceed.

Keywords: local remedies, human rights, persons with disabilities
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“A State should be given the opportunity to redress an alleged wrong within the
framework of its own domestic legal system before its international responsibility

can be called into question.”

by A. A. Cancado Trindade

1. NI

a a

deyana (agsandenguyana) liuanudemeduidonnainmsaziinans
uywewy (human rights violation) gauaunsawaueteieseusrenalnnIsAuaTasdns
uywevumeldszuungrneneludielitimsusamvizeldesianudemeilsuanms
asufindvBuyvevuduinty Tnenalnnisduasesdnsuywesunielissuungranenisly
fananoausngedldlunatsguuuy liinaniu 0sinsnains Anenssunsansuyyeyy
WA AauznsTINSERTIanswsuiy s uiedslsimmngildsummdemeainns
agilindnsuywerulilasun1sussmimsadeteianudenieannalnnsAuasoadns
uywerusTAUNElUYeIsy Nenaauedeadonseu (individual complain) senalnnis
duasoadnduysevulussduszvinsUsamansiiegarsldnsounisdniusuves
avUszvduasdilallfegnieldnsounmssiunuvesanyssanvale’

mMaderenaeluauiaiign (exhaustive local remedies) foldinduioulvusznis
dfifidemezdesiuiumsneuieziauetedouieuludnalnnisduasesdvduyuevy
lusedusgninatssma nelddeuladnouiifidemeaziausdoieasoulusinalnns
dunsesdnduywevuluszivainaldty fildSuanudsmeannisasfindnduysey
szfosiuiunszuiumsbenfeadielvinsussmmiedseiamiudemenieldnalnnis
AuasedvBuywevunmszuUngmaneanslulitsigaidenou’ vsenandnionilsnalnnns
Auasednsluszauainadelionasudesosiouvesdidemelsmnliusingdeiaasvinle
dnssndunszurunadeisineluanisiiaands Jadefinrsanluudindnnisideaen
aeluruisianisielsinduteuludsfuniou (precondition) lumsiausdefeaioulud
nalnmsAuasesdvsuywesulussiuTsnieslsema

‘HenlanalnnisduasesdvBuywevilussiuaina Tusag Uszans Tfamumiy, “nalndunses
avsuywevilusedvaina: Anwvinsddeeassuvesynna,” 13815EATIINISURLAN 9, 2 (NSNYIAN -
SunAw 2559): 74-100.

’H. Victor Condé, A Handbook of International Human Rights Terminology, 2nd ed.
(USA: University of Nebraska Press, 2004), p. 85.
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o

dmsunalnnisAuasesdnsuywerunnaudyyinelansounsaiineures
psfnIsanUszenYRty mgéffyjfyjmé’ﬂﬁﬁmﬁumsﬁmﬂsaqﬁm%uuwwuﬁga 9 aUvuves
andszrnnd’ 1ifin1sdndsnaenssunis (committee) Faunannisidenssvesigauidn
ievimihilunisSulaginnsandedesdsuainuszvsuiildiuanudsmesuidenain
nMsazidndnSuyvery’ fenngnisun1sindhedvsaufinis (Committee on the Rights of
Persons with Disabilities)’ Wunildlunalnnsdunsesdnduyveruilddaddumy
oudnaMiAesnedvBuyserueevservd Sulduneudyyrindeavsaufins a.a.2006
(Convention on the Rights of Persons with Disabilities 2006: CRPD)6 1A8AMNENITUAS
yadananagyimtiilunsdaaunisdndunisinduluamuiusnsduiseudygives
$50n@ BerwdanmsulagfinsandefesSsunnyaravidenguyanaildiuamnudemean
nsaziflaavduyverulaesgaauiieydyan sudulumuiitaisidensuuisoydeyyiin
PeANSAUNNIT A.7.2006 (Optional Protocol to the Convention on the Rights of
Persons with Disabilities 2006: OP-CRPD)’

3Intema‘cional Convention on the Elimination of All Forms of Racial Discrimination 1965,
International Covenant on Economic, Social and Cultural Rights 1966, International Covenant on
Civil and Political Rights 1966, Convention on the Elimination of All Forms of Discrimination
against Women 1979, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984, Convention on the Rights of the Child 1989, International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families 1990, Convention on the Rights of Persons with Disabilities 2006, International
Convention for the Protection of All Persons from Enforced Disappearance 2006.

“Useans U Tuniile, L%"mlﬁm, 97 78.

*AENIINNNTUSENDUMBANNTNT UL 12 AY Iuﬁzazﬁmmﬁw TryoyfinaldUedu wasiiia
Wy 18 au Wleldiinmslrdmetunieniaeyifoydyanasu 60 Ustine,

“aydayyrinshedvsaufinsldsumnudivreudlotuil 13 Suney a.¢.2006 luasnsUsEa
adynlngusandsznvifinded 61 Tnedoudd ARES/61/106 warldidaliinisasnileudl 30
funen A.a.2007 Tegldtinateduliidetuil 3 wowniey a.¢.2008 aunseviededaqiuiisgdnduna
$1uau 181 Uszina (Yoya a Juil 8 Tunaw a.7.2020) uaziideiiindunasiolusedn Ussimaaudnlu
ﬂejma%%auﬁu’a 10 UismﬂiﬁmmmeﬁwLﬂunwﬁiuaqﬁzyzymﬁuﬁuﬁa.

"Hagtuiisglaacunudidundluitarsidonsudiuiu 96 Ussina (Foya a Fuil 8 Tunaw
A.1.2020).
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sonnznsTuMIATle agslsiridaymihfiansani meduliunszuaunndeasnigly
wdsfianduiveviunidiodle saenauiifosniuvemdnnisfinanuiol wazauviaug
Guaamuzmsmmﬁdw’haﬁm'ﬁﬂuﬁmifu%ﬁmsmmé’ﬂmilﬁmmmduﬁmﬁaﬁqmﬁaEJ'N"Li

Tnsivszmalngldidndundwisoudynnidhednsauiinng wagldnagy il
Jundluifasidensvveseudynadusaindnududeiud 2 fugigu 2559 Faneldis
A13HNOUA YR EANTAUNNIS LA IEAVEAUTNITNIBNAUALTNIT AaDAFUFILNUYBIAY
finsaunsaEuetesaussusonmznITUNTIIMIEANSAURnISLA” nUsnginussnelng
IaginselRuiusnstluisoudeyn

ﬁaﬁ?ul,ﬁaLﬁumiﬁwmmLﬁﬁ'ﬂﬁ]Lﬁ'mﬁ’wé’ﬂmitﬁmmm&lmuﬁaﬁqmiugmzﬁﬂu
“Jeulatafurou” lumsiausdedouisudenmznssunisideavsaufinng unauiie
azlddnuitsusziaudsnan laglauvsnisiorsuteenidudiudneg Usenaunie
mamIneLardnvazvemdnnnisrsinisluauiediqe, dooniiuveandnnindeasn
aeluauiefian, wdnmadeneiaigluauieiigniunsiausteieuseusdennznssuniii
Pheansauinisuisanyszanend, UssmalnefundnmaiBelseangluauieiian wazunagy
Foarldasandudiiug weil

=1

2. AUnENLAzAN YT YawmENN1TBEIe1neTuaun R

Fefindnunudain nsdenigluauiefigeiududeulaussnmidunisiaue
Yooaspuludsnmznssunsivheinsauiinig lnsdouiifiesasiausdeieasouluds
AuENTINNTHY fiosazfaadifiunsruiunmaBeisineluauisiianidonou dmdnnis
fananiliusnguiiamglufisarsidensureseudyyrindeavsaufinewinuy mnudds
Lﬁ“flwﬁﬂmiﬁlﬁ%maaam%’umﬂaué’zyzmﬁLﬁmﬁuﬁw%wwwwmaaﬂ’u WU BUFRYYN

8Op’tionat Protocol to the Convention on the Rights of Persons with Disabilities 2006,
Article 1.
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glsudnsensfunsesansuyueruLazainmtuiugIu A.a.1950° ASansidensureaning
sErinUszinAIednsnaiiowazdnsminedies a.m. 1966 sudyamnaedrduy vy
WiselEn A.A1978 s
FamnfinnsumdnnisiBereiaislusuiefigalufiinisse iReansnudn ifud
vénmssanamldgnusuliluuunuesdesnsduasesmansya (Diplomatic protection)
roufiayldversveuvansuiuldlvluliuamaveasesnsdunsesdnsuyuevuluse sy
sewinaUszmne useehslsimluszeniunnuasnisuiulivdnmadesinelusuisianly
YouLInveInsAunsesAniuyverulussiusenissematundullldsuniseensuain
AUANATEI s AT A feAnsuywerunntn adlifssudlueydnygidadena
gRATITULINBLISNINGNY A.A.1907 (Convention for Establishment of Central American
Court of Justice 1907)"” wirduil#lfnissouiundnnisdanan aunsefanionds
asnsuilanaiedl 2 nénnndensmelurudaiigniaiuléfumsseusuanamanssening
UssinaiiAeadenisdunsesdnduyvery wagldnarodundnnisdrdgyesaunnad
spwisaaluzesdiongn' auisuineafioldinlutlagiundnnaBersinieluaud
ﬁqmlﬁﬂaﬁaLfJuﬁ]ﬁm‘UisLwﬁismﬂﬂﬂismﬂ (International customary law) waananla
Inenouiiyanaaziauatoiouseuludinalnnisdunsesdnduyweviluseduaina
iy feduieuluvssmsddniivsdomensnlinalnnmsduasemisnguusnielud
ansaddsdifiensiBerseudomesuinainnisaziia @EvSuyvevy) WUnseNIns

"The European Convention for the Protection of Human Rights and Fundamental
Freedoms 1950, Article 35 par. 1.

10O|otional Protocol to the International Covenant on Civil and Political Rights 1966,
Article 5 par. 2 (b).

""The American Convention on Human Rights 1978, Article 46 par. 1 (a).

12Chi’c’charanjan Felix Amerasinghe, Local Remedies in International Law, 2nd ed. (New
York: Cambridge University Press, 2005), p. 3.

13Conven’cion for Establishment of Central American Court of Justice 1907, Article 2.

“Katrine Bjgrndal Skjelten, “The Principle of Exhaustion of Domestic Remedies in the
Inter-American System of Human Rights: a reasonable obstacle or an impossible barrier?,”
(Master Thesis, Faculty of Law, University of Oslo, 2014), pp. 12-13.

®A. A. Cancado Trindade, “Origin and Historical Development of the Rule of Exhaustion

of Local Remedies in International Law,” Revue Belge de Droit International 12, 2 (1976): 526.
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endenduiniuldanmnsasuidunslusesuneluldtnaely wazmnyaealadldsunis
Benorifivanonnmisnunely JazaunsadeaFeuludnalanisiuasesdniuyvevu
Tussduanald”® SomnagRinsandsainozvemdnninBeisinisluruisiianiu enauvs
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LLaz’LugmzﬁLﬂwé’ﬂmm%‘iumqmzmumi (Rule of procedurat)17
dmunsiansamdnnisdersinislusuiefigalugiusidundninuseilunig
oy 1unisfinnsandidinianluraeiissifannuivinlunisszniiaszne
(international responsibility of a state) na1aAe M3NsgaziAinALTURRluNIsTENINg
Usematu Fodudoulvsenmsddyiiyana @dems) axdesduiunssuiunindens
punguingnislufifiegiomadeiou ndmnlddudunmaduitduwdiuazninbeieiia
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16In‘ternational Justice Resource Center, Exhaustion of Domestic Remedies in the
African Human Rights System [Online], available URL: http://www.ijrcenter.org/wp-content/
uploads/2017/11/7 -Exhaustion-of-Domestic-Remedies-African-System.pdf, 2020 (February, 25).

YSilvia D' Ascoli and Kathrin Maria Scherr, The Rule of Prior Exhaustion of Local
Remedies in International Law Doctrine and its Application in the Specific Context of
Human Rights Protection (Italy: European University Institute, Department of Law, 2007), p. 2.

“Ibid, pp. 2-3.

“Katrine Bjgrndal Skjelten, op.cit., p. 15.

20Chittharanjan Felix Amerasinghe, op.cit., pp. 102-103.
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“'Silvia D'Ascoli and Kathrin Maria Scherr, op. cit., p. 4.

22Report of the International Law Commission, Fifty-fiftth session 2003 [Online], available
URL: https://legal.un.org/ilc/documentation/english/reports/a_58 10.pdf, 2020 (September, 23).

23Aaron X. Fellmeth and Maurice Horwitz, Guide to Latin in International Law (New
York: Oxford University Press, 2009), p. 281.

24Report of the International Law Commission, op.cit., p. 86.
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25Hcmdys/de v. the United Kingdom (1976) ECHR Judgment of 7 December 1976, par. 48,
Selmouni v. France (1999) ECHR Judgment of 28 July 1999, par. 74.

“Tina Stavrinaki, “Optional Protocol to the Convention on the Rights of Persons with
Disabilities,” in the UN Convention on the Rights of Persons with Disabilities: A Commentary,
ed. llias Bantekas, Michael Ashley Stein and Dimitris Anastasiou, (UK: Oxford University Press,
2018), p. 1230.

27E.g. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment 1984, Article 22 par. 5 (b), International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families 1990, Article 77 par. 3 (b).
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28In’cemational Justice Resource Center, Exhaustion of Domestic Remedies in the
United Nations System [Online], available URL: https://ijrcenter.org/wp-content/uploads/2018/
04/8.-Exhaustion-of-Domestic-Remedies-UN-Treaty-Bodies.pdf, 2020 (February, 25).

2gPrah‘ and Morgan v. Jamaica, Comm. 210/1986 & 225/1987, UN Doc A/44/40, at 222
(HRC 1989).

3OD./?. v. Australia, Communication No. 42/2008, UN Doc CERD/C/75/D/42/2008 (2009).

31In‘cemational Justice Resource Center, ibid.
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32Faurisson v. France, Communication No. 550/1993, UN Doc CCPR/C/58/D/550/1993
(1996).

33In‘(ernational Convention on the Elimination of All Forms of Racial Discrimination 1965,
Article 14 par. 7 (a), Optional Protocol to the International Convention on Economic, Social and
Cultural Rights 1966, Article 3 par. 1, Optional Protocol to the International Convention on Civil
and Political Rights 1966, Article 5 par. 2 (b), Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination against Women 1979, Article 4 par. 1, Optional
Protocol to the Convention on the Rights of the Child on a communication procedure 2011,

Article 7 (e), Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
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Punishment 1984, Article 22 par. 5 (b), ), International Convention on the Protection of the Rights
of AWl Migrant Workers and Members of Their Families 1990, Article 77 par. 3 (b), Optional
Protocol to the Convention on the Rights of Persons with Disabilities 2006, Article 2 (d),
International Convention for the Protection of All Persons from Enforced Disappearance 2006,
Article 31 par. 2 (d).

**Dinah Shelton, Remedies in International Human Rights Law, 3rd ed. (UK: Oxford
University Press, 2015), p. 103.

35F/'l(astre and Bizourn v. Bolivia, Communication No. 336/1988, UN Doc CCPR/C/43/D/
336/1988 at 96 (1991).

*R. L. et al. v. Canada, Communication No. 358/1989, UN Doc CCPR/C/43/D/358/1989
at 16 (1991).
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37Jal(ovv v. Bulgaria, Commmunication No. 32/2011, Views of 28 August 2012, UN Doc
CEDAW/C/52/D/32/2011.
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38O|otional Protocol to the Convention on the Rights of Persons with Disabilities 2006,
Article 2 (d).

“Rules of Procedure of the Committee on the Rights of Persons with Disabilities
(Revised 2013), Rule 65.

“Rules of Procedure of the Committee on the Rights of Persons with Disabilities (Revised
2013), Rule 24 and Rule 55 par. 3.
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“X. v. Argentina, UN Doc CRPD/C/11/D/8/2012.

“AF. V. Italy, UN Doc CRPD/C/13/D/9/2012.

MGemma Beasley v. Australia, UN Doc CRPD/C/15/D/13/2013, Marlon James Noble v.
Australia, UN Doc CRPD/C/16/D/7/2012, Michael Lockrey v. Australia, UN Doc CRPD/C/15/D/13/
2013.

“X. v. Tanzania, UN Doc CRPD/C/18/D/22/2014,

®scw. Brazil, UN Doc CRPD/C/12/D/10/2013.
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“L.M.L. v. United Kingdom of Great Britain and Northern Ireland UN Doc CRPD/C/17/D/
27/2015.
“D.L. v. Sweden, UN Doc CRPD/ C/17/D/14/2013.
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Article 6.



134 I 9 atudi 2

Fauveuhdeulwnilifienuddynoufisviauededeaisuiennznssunisingae
AvBauiinmIawisanussannfnne dosduiunszuiunaBeinnislulifeiigadenou
Jymininfiansundt egrslsieazieldinnsdufiunssuiunalesimungruneniely
voslnefefigaud esandsliumngiansufoanidaau Usznoufuussmalnetosfdsls]
wnpgnioaieuludinalnnishunsesdniuyveruiilddaddumuondyaaelinseunis
AiunuvesanlsyrInfudogdla”

ohdlsArludesnmsandindvsauiinistulfieeiinftugmatnases Tnemadnases
guanlddidfnnuaivaneiauunsd 0.650/2557" fimnwiliggnilosndivieddnvansii
an1flvudavis 23 aondl uaglidaigunsnidesiuisanuasmniianifoudaiis 23 aond
naemauliinassusauazanuusalii fe WHndsdnsuiisauiinisladanm
nalaitiosnin 120 wufiums waglitisnageanniiulidesndt 80 wuRums U3
wazindadnualauiinislindusasuonsisafufisalidmsuaufinng well Isndunnsli
asAunelunddifuudidnfinanu (21 unay 2558)

Tudesiifivsuifiuiiunfinnsundt msfimaunasesgeanldfidnitiadoudrasieldn
nsrviumadengnungunenisluvesinedugaudmield visasdessidumsnunaln
Judn 19U AMzNIINNSAVSNYwETUWiIE Wudy Tunsdifimndgniedalldufdiniud
Ieduvesrmaunasosgeanlviuduaianieluszozinaiiivun

Hagiiu (n.a.2563) UseindlnglsiindundluiSasidenuveseydynymdniifeituns
AUATEIAMEUYWEYY (core international human rights  treaties) Miogangldnsounisdiunuves
anusz1Aa1uIU 5 atu nanafe Optional Protocol to the Convention on the Elimination of All
Forms of Discrimination against Women 1999, Optional Protocol to the Convention on the Rights
of the Child on the sale of children, child prostitution and child pornography 2000, Optional
Protocol to the Convention on the Rights of the Child on the involvement of children in armed
conflict 2000, Optional Protocol to the Convention on the Rights of the Child on a
communications procedure 2011, Optional Protocol to the Convention on the Rights of Persons
with Disabilities 2006.

Zaidunidiiles (fiam) Fadungueufinisldvelimadidnfimnuviofddlignilosnd
(vied) Savindnvidtannivudets 23 o LLaﬂﬁé’gmﬂaqmﬁﬁ%ﬁ{fﬂﬁwQ‘Uﬂsdéaﬁwuaaﬂawmasmaﬂﬁaawﬁ
yudwis 23 andl aaenaulvignilosnivieddarhdssmsaruazanuusaliih fe Idndedmsy
Fdauiinisidaunhelidesnt 120 wufians LLaﬂﬁﬁingwmﬁuhiﬁaaﬂdw 80 WURALLAT UL
Metuas warindadnvalaufinslinlusazueniasaduiidal idmsuauiinng.



M5@1551UAMNS RUUTRAERS 135

soUszihudymanagn Wefiansantsidadsrulumnguunevesiininwves

'
= a

maunasesgeanaziiiuldin iudfimmeiiddigauanataiinuin (es judicata) legam
liannsaldudaditdedoladndoly danalsiiAndvBuannifiuidfifeodety Afinnw
Tuduilazdea fiRnmditads Yseneududeddevindidadovesnalndulionaiima
Fafulumanguaneifisumifudininwivesaaunasesgegn Aenaneiiaziiansunliin
nsfirnaunasesgegalddmfininudeniieldindunsdudunszviunsdersniely

UfINgALAD”
6. unasl

nanmaderenneluauieiigaiundnnisifanuddyildsunsseniuainnaln
ﬂﬁiﬁmmm%w%wwwﬂmzﬁumﬂaﬁgﬂumaumiﬁwLﬁummaqawﬂizmmaLLazﬂalﬂ?Jiuﬁ
Lildegnreldnsounisdiiinauvesandszaed lugrusiifudeuludosdulunis
fsansudesenisuvasnalnnisAuasesdansuywesulussauaina ndnnisainata
Bonfeslifildsunnudemesuiiesnainnisazidindnsuyvevudowiniunszuiums
Fenemungmneneluauiiiganeuiiaziaueteoaiousonalnnisiunsesdvduyweyy
Tusyiuseninelseme

ANENITINTNFEENEAuinIsuianUssmAidunalnmsduasesdvBuywerud
Fndatunueydynyrindaedvdaufinns lwhussieafusunalnnisdunsesdniuywesy
Tussdussmrinassmedug maauedoioudsuronmznssunmsidedniaufinsduliaue
Afoasidunszurunmadensnungrunsaslulifugaidenou lnefiausdeiesdousios
wandlinmuenssunsdiuinszuaunsBsenungrnenielutudugauds wieddilsl
AugaudnszurumadmenelufindnfinruadniuaunsviesslineliAnyselowd
fufauededoasoustnils uadlifinszurumsduivzdidumsiBeenlddnseld

dmsusamalnedy wiilutigiuazdilivanghlddnssonseudsamdlngly
fauznssunsifedvsauiinsuianyszrudfa winsivssmdlnodiduniily

“AnirnssunssEnineigelsiuinfedvsuywevu (Inter-American Commission on Human
Rights) Iiaeidladulsluaf Schmidt Case 41 Hudaudmaiinvesssliitadelulseifuuiend n1s
Bewanudemedenlianunsainfialiudiwaglidnfealdsunisiigaidnsiely Tsag Chittharanjan
Felix Amerasinghe, op.cit., p. 182.
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Abstract

Stepping into an aging society raises awareness and concern for many
countries around the world. Changing in the structure of population into aging
society affects economy and creates labour shortage. Legal measures on how to
protect the rights of the elderly to work should be clearly established to increase
the quality of life in working of the elderly, and to help the elderly or “older
workers” to remain in labour market. However, the Labour Protection Act B.E.2541
does not yet impose any legal measures for protection of the older workers.

This research article has analyzed and compared legal measures on the
protection of older workers from Japan, Australia, the United States, and Sweden.
Theories from different disciplines such as gerontology, biology, social sciences, and
psychology are analyzed with women and child labour protection under the
Labour Protection Act B.E.2541. The following issues are analyzed accordingly in this
research: protection on age discrimination, definition of older workers, harmful and
dangerous places for work, conditions of employment, working hours, rest time,
night shift, overtime, working on holiday, rights to leave, lifting capacity, working
guarantees, wages, flexible working arrangements, control and inspections, and
enforcing and penalty. The authors found that the Labour Protection Act B.E.2541
should be amended to protect older workers on these issues in order to protect

and encourage older workers to work suitably in aging society.

Keywords: legal measures, older worker, gerontology
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2. NIANATOIENTVRILFIDYUATUINUFIDY
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Theory)
3) Mo ugNIIU (Genetic Theory)
a) mwﬁﬂmﬁamma (Wear and Tear Theory)
5) ngufeuLadase (Free Radical Theory)
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*American Federation for Aging Research, Info aging guide: Theories of Aging [Online], available
URL: https://www.afar.org/docs/migrated/111121 INFOAGING GUIDE_THEORIES OF AGINGFR. pdf, 2018
(July, 30).

*Devin Kowalczyk, Psychosocial Theories of Aging: Activity Theory, Continuity Theory
& Disengagement Theory [Online], available URL: https://study.com/academy/lesson/psychosocial-
theories -of-aging-activity-theory-continuity-theory-disengagement-theory.html, 2018 (August, 9).

4Narina L. Jimmieson and Deborah J. Terry, “The moderating role of task characteristics
in determining responses to a stressful work simulation,” Journal of Organizational Behavior 20, 5
(September 1999): 709-736.
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NOVUNBANUZINA

2.3.1 NIALATRIAVEUBILTNIUAIDIYMUBIANITUTINUTEN I TEINA
psfmMILTINusEIsUsEmAldfuadenuziiAsafuanmnisdisanu
L39UE918 L IMU T UL T ERT UG atufl 162 Tnsamyluded 11, 13, uas
14 Amualifinisuiudganmnnsienurazdunadeslunsianvlunsaziisengves
L5au widsegnieldveuunvosulouisvesudaziglaedaliiiuinsnsimnzansde
Foulvwisdguagnsandunisluma foalussnugsenganunsovhausioluamfoului
ussaugeogiienela Fadudymilmsiésunsudlusensildusnlumadusunuly
annmussny msuilvanmnsienuardanadeslunsmianuiifesdisisnsyuiuns

duasunsinesnuvesaeety msdidndalusnsihay mafisfungaussdd Wudu

2.3.2 NMIALATRNAVEUBILTNIUEIDIYMUNY VLN VB TEINA
2.3.2.1 Ussnadiiu

nguineivimiifiedsddglunisdsaiuaiosnimuesussny
AE901E FiB NYMUNEINAILLENETNINNITINIUEEI01Y W.A.2514 %38 Act on Stabilization
of Employment of Elderly Persons 1971 Imﬂgmmaaﬁ’uﬁ 1M1999MUUAAUIEI19A B S
Snwinnuvasnfelunsinuvesigiengiazdamassuisanuazainuiussnugieny
fmuanusuiinveuvesiguianasuasfgunavieadiulunisguadgeengliidulmy
e esvuaulsugliunynniadiudesatiuayuminsnisnssnenaiosninlunig
Fraussnugeornde ogslsfinig ludmanmnsdsnudungranevesussmaduudld
fualilnedauds fedlungranedsndniinsfmuamafinszeznannSouenglnoudly
a1gvadgeenglunisvitauliveteain 60 U 10u 65 U sieuilud A.A.2020 (W.A.2563)
ARz 3guUnITuAlTnsussnugeengldauiiseny 70 U lassguiaszoennguunelile
uilvengldnmsinaussnuggeongld desnsimsudlungusneiitetsduliunsdenidnnns
$itmenelumssuadipsviosud whauasEudsiulER e 1 ey we.2556 a1u Amended
Act on Stabilization of Employment of Elderly Persons 2013 fsupsndundfives
UiwiidesinsgnitefiinSemenglimngnitsuansanuszasd uenaind anumnsi 20
VDINTZINVU Y RAYEYIIUTIU W.A.2550 %39 Labour Contract Act 2007 AvUARING
Tfiauuanesluaninnsdnesenitegninamsegnansueniataelifivanaduauais
MsanasitiaLde Giagm’]’wﬁ%’@mm'] 20 30UANINT1 8 AUNTEIVUNARGNINUBNLIAT
VU .A.2536 %38 Act on Improvement etc. of Employment Management for Part-Time



148 I 9 atudi 2

Workers 1993 fitundanniigniretunsonoguduiusulfnawazaniduluay failidu
waunInAinInw luafuIsvuds “unienin’ Jedndulaemainudeiui 1 fguieu
W.A.2561 (Nagasawa Transport Case, Judgement of the Supreme Court June 1, 2018’

wonNT eamsrT R uusINu nA2490 (Labour
Standards Act 1947) fimsimusmdninasilunms 3 31 wedrsagliifedeslunsiaiy
videnadenuftilag MAafudang drunudaluanisie anmnsiisnu ndnain
dovamanuaraniugnsdsauvesgning udasiituldiluinesdndullldtmunin
“g1g” Mlutevunsfniudie lid1azegislsiniug msfafusemaiesonggouluiing
wazanlulugzinszdasonuaiuissusosuas Aasssusufniuuing 90 Ussananguuiey
uwis wazoradumanssvhasdiamunng 709 wislssaanguanouniadngae uanaind
AILLATT 10 WIETIURARNINTAITNNTINGTUY W.A.2509 (Employment Measured Act 1966)
susunisldong duitugulunisdniavielunisianuwasaunsgvngsinves
NIENTIEAITITUAY LINULATATARNIN AMUALLIEININGNINMIEANL ALY
selunseruarnndndidasliieniueny”

2.3.2.2 av3gonisn

nguunefifunuimediedslunisduasesusaaugony laun
Wiz UaRnsudonUJURlun1TINUNTIEMARY W.A.2510 Age Discrimination in
Employment Act 1967 (ADEA) TnenguaneatiuiiiiiagUszassfidndey Ao madvuariuily
Anfundadondfifroyanalunadivhaulasfiveuaineiglunsdyaeadsiiongdue
40 T viegenin 40 BAuld uenanmsduaseshilildengdunsintunisirsnuuds Ty
npmnsatuidduasesdeuioulunisine mslieanainmu nsweumineau n1sieu
Funtls msvana Msfinu sauselovd ufsanmnisinedug fe uinisduaseds
Fulvludnwarnsounineg whii uwidedlddnmsimunundugilussasdonagetaug

5Japan International Labour Foundation, Revised Act for Stabilization of Employment
of Older Persons Comes into Force [Online], available URL: https://www.jilaf.or.jpo/eng/mbn/
2013/122.html, 2020 (March, 20).

6Agediscrimination.info, Japan [Online], available URL: http://www.agediscrimination.nfo/ intemational-

age-discrimination/japan, 2020 (March, 22).



M5@1551UAMNS RUUTRAERS 149

2.3.2.3 19@1013n58 AU

swenandnsatiautiy Sngreneindemsvinufnty n.a 2552 vie
Discrimination Act 2009 @adungusnefifinisuszniald s Juil 1 unsAn w.a.2552 Taegn
Amsssnanngueneesevinyielsy s Equal Treatment Directive (Directive 76/207/EEC, 1N
uilanfisidulag Directive 2002/73/EC) wag Directive on Ethic Discrimination (Directive
2000/78/EC) Tsazduasosiiliinisiafunionndenufoalaeiivgunainety Snvs
Employment Protection Act 1970 (LAS) (SFS 1982: 80) dsfinsmsteenuiul w.f.2513 way
finsudlalud 1980 (w..2523) Faa1m57 32 (a) MvueduATEILSINUILTIDY 67 U dean
Iafimsulalfvensnaduasendy 69 U TasagFaldtsduluiud 1 unsiau wm2566 Fwnn
fongrnminiagtueg fuuednsiiagyindannasiugninaes InsuniydAmungranedaslsl
thanfiesandn fei p1uanes 33 degniisergasy 67 U @eAsuduegasu 69 U Tl
w2566 doulsifiavslag sunguunedon wul nisdsruyaradediongiunidazgnian
Fualdinetu Tunsalfiyanalaliléfuansfinandeniiandifoniosarnuiedialdan
nguungiunisidend fuATiazdesufURnigninadgeenguesnusiely agnalsfiniu
swenandnsadnuildfuntydfvesngruneitlinmsduasesaninasiisnuusinugeg
Tilngdnuds

2.3.2.4 \303gR0AWIAY

mié’umaqLLimumm&Jmumuiwﬁ’mfﬁ’am'il,ﬁaﬂﬂg‘jﬁ’aLﬁmﬁ’u
918 W.F.2547 1139 Age Discrimination Act 2004 (Cth) mm‘wummimmLaaﬂﬂgum‘wa%
W931N81E mauuwu%mmmmmmmimnumEJSU@NUﬂﬂaimmmamamwmaﬂm K
mslE3nUssdrulufianssoe nrsieu nsfinet nstodudiuaruinig madids
\vanuLAYTIoEode Imaﬁ%aamﬁanﬂﬁﬁ’ﬁL‘vm“mmmﬂmaﬁﬁwﬁiuﬂWilﬁ%’Umilﬁmmléf
maimwswiwummmumﬂmaaﬂﬂgummammawaaﬂﬂgummaaau

uenanil mamszsiydRnssnuiidussm ne2552 vie Fair
Work Act 2009 (Cth) ilunguunessfuaniussgiisung i fuATeIuTINULALNLIINY
wssaruduiusliheiu Iffvuaundaeandnnisiiieatestiunisduasesigeoiglunis
sl ol

Usznnsivila ussuggeengfianslunsveliuiuiasuanin
15979 (Flexible Working Arrangements) srafiliimssusediiluanns 65 vomsesmsdaye A

"Rosalind Croucher, Access All Age-Older Workers and Commonwealth Laws Final

Report (Sydney: Australian Law Reform Commission, 2013), pp. 24-25.
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