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An Introduction to the Interrelation of Canada’s Impact-Benefit

Agreement (“IBA”) and Thailand’s Environmental Impact Assessment (“EIA”)
Chaiwat Muangkeaw*
Abstract

The concept which natural resources deter country development, mainly on
economic, is known as the "curse" of natural resources. This paper scrutinises the
community participation process to diminish the resource curse's impact through IBA
in Canada and EIA in Thailand. Both regimes apply community participation in
resource development, but they are different in detail. As a private contractual
arrangement, the study shows that IBA aims to ensure that economic consequences
will create less adverse effects on local communities, potentially from natural
resource exploitations. The process imposed the Crown (State) to consult and
accommodate to facilitate the project development and protect local communities'
rights.

In comparison, EIA is utilised as a precautionary measure to mitigate adverse
effects in the project development area. Community participation in EIA occurs
through public hearings, which has a controversial issue on project quality. Although,
Thailand and Canada are using the public ownership regime, the framework of IBA
could not be found in the Thailand’s legal sys’cem.1 According to the Thailand’s

administrative laws, the concession and license for resource development would

"Provincial Chief Public Prosecutor, Department of Civil Dispute Settlement and
Arbitration, Office of the Attorney General; LL.B. Thammasat University; LL.M. in Criminal law,
Thammasat University; LL.M. (second class honors) in Oil and Gas Law, University of Aberdeen, UK
(Thai Government Scholarship); LL.M. in Energy Law, University of Aberdeen, UK (Chevening
Scholarship). E-mail: c.muangkeaw@gmail.com

1For instance, the Constitution of Thailand 2560 B.E., Enhancement and Conservation of
the National Environmental Quality Act 2535 B.E., Petroleum Act 2514 B.E.
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commence only by the permit or commitment of the government in the form of
a state contract. Lastly, the Canada’s experience could be applied to diminish the
drawback of EIA in Thailand.

Keywords: impact-benefit agreement, environmental impact assessment, natural

resources
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1. Introduction

Resource-rich countries should supply a substantial funding source to
promote the country’s advancements and its citizens’ Well—being.2 Paradoxically,
such countries struggle with inequity, poverty, and a slow economic growth rate,
commonly referred to as the resource curse.” Many refer to the Dutch disease, an
economy where original exports are tradable goods, but then shift to the export of
booming sector, which leads to a genuine exchange rate appreciation and the
extinction of the authentic tradable goods exporting industry. Others refer to the
Nigerian disease where the revenue from natural resources leads to poor
governance and conflicts, resulting in a decline in economic progress.l1 As a
developing country, Thailand also struggles with the embezzlement of natural
resource revenue by state officials’ corruption. Failure to appropriately distribute
them to promote sustainable and economic growth contributes to the curse.”

It is recognised that public participation in resource management is an
important mechanism to ensure environmentally sustainable development6 and
miticate the curse. As one innovative response to the aforesaid paradoxical

situation, IBA in Canada has been designed to provide a fair distribution of profits

ZPhilip Daniel, Michael Keen, and Charles McPherson, The Taxation of Petroleum and
Minerals: Principles, Problems and Practice (New York: Routledge, 2010), p. 13.

*Michael L. Ross, The oil curse: How petroleum wealth shapes the development of
nations (New Jersey: Princeton University Press 2012), pp. 32-33.

4!\/\ustapha, Ishag Muhammad and Mansur Masih, Dutch disease or Nigerian disease: a
prima facie? New evidence from ARDL bound test analysis [Online], available URL: https://
mpra.ub.uni-muenchen.de/69767/1/MPRA_paper 69767.pdf, 2021 (July, 22).

*Global Witness, Time for Transparency: Coming Clean on Oil, Mining and Gas
[Online], available URL: www.globalwitness.org/sites/default/files/pdfs/oil_061.04.04.pdf, 2016
(October, 2).

*Patricia E. Salkin, Understanding Community Benefit Agreements: Opportunities
and Traps for Developers, Municipalities and Community Organizations [Online], available
URL:  https://community-wealth.org/sites/clone.community-wealth.org/files/downloads/article-
salkin.pdf, 2021 (July, 23).



and benefits generated from exploiting natural resources to the people who are the
actual owner of natural resources.’ Though the Constitution of Thailand 2560 B.E.
recognised the community right to reserve and utilise natural resourcesg, the IBA
resime does not exist in Thailand, where EIA is applied before the project
commenced.” Introducing a legal mechanism to increase community participation in
natural resource development, the interrelation of IBA and EIA could be considered
whether IBA synchronises with Thailand legal context to diminish the drawback of
the current EIA regime.

The study has chosen IBA in Canada because the country has applied a
public ownership regime which is the same legal basis in Thailand. At the same
time, IBA in the US is based on a Private ownership idea that is contradictory to
Thailand."” In the next section, this paper will address (2) Resource curse phenomenon
in a nutshell, (3) indigenous right, basis and nature of IBA. Next, (4) IBA framework,
(5) The potential and prospect of IBA. Lastly, (6) Thailand's regime.

2. Resource curse phenomenon in the nutshell

Minerals, oil and gas are a source of wealth in resource-rich countries. The

domestic utilisation of the resources could incentivise economic development and

. . . e . 11
contribute to a higher standard of social condition from energy production

Alternatively, the export and extraction of such resources could generate significant

"ken J. Cainel and Naomi Krogman, “Powerful or Just Plain Power Full? A Power Analysis
of Impact and Benefit Agreements in Canada’s North,” Organization & Environment Journal 23, 1
(2010): 80-81.

8Cons’citution of Thailand B.E. 2560, Section 43, 57, 57 and 58.

’Enhancement and Conservation of National Environmental Quality Act B.E. 2535,
Section 46.

10Gary D. Libecap, The Consequences Of Land Ownership [Online], available URL:
https://www.hoover.org/research/consequences-land-ownership, 2021 (August, 5).

11Phillip Daniel, op.cit.
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revenue that, if managed effectively, could accelerate the development of such
nations. Unfortunately, many resource-rich countries are not receiving interest from
this wealth but experiencing unstable living conditions and high poverty rates.'” This
phenomenon commonly refers to the paradox of plenty or a resource curse.”” This
phenomenon described a situation where natural resource wealth leads to
repressive conditions, further corruption, conflict, and poverty instead of facilitating
country devetopment.14

The curse affects the economy, widely known as the Dutch disease. The
term showed an apparent causal relationship between a decline in other sectors
(e.g. the agriculture and manufacturing sector) and the increasing economic
development of a specific industry (for example, natural resources exportation).15

Although the possibility of Dutch disease in Thailand is low because it is a
petroleum-consuming c:oun’try,16 the issue of the weak institution and mismanagement
of revenue from natural resource exploitation needs to be reconsidered. Since
the other type of curse that affects institutions is referred to as Nigerian disease,
income from natural resources leads to more flawed governance and conflicts.””
It gives rise to governments that are less accountable to the people, has little
incentive for institution-building, and fail to implement growth-enhancing reforms.®

Higher corruption, more rent-seeking activity, more significant civil conflict, and

“Global Witness, op.cit., p. 4.

PMichael L. Ross, op.cit., p. 33.

“Ibid.

15Peter Kaznacheev, “Curse or Blessing: How Institutions Determine Success in
Resource- Rich Economies,” Policy and Analysis Journal 808, 1 (2017): 3.

16Energy Policy and Planning Office, THAILAND Energy and Natural Resources
[Online], available URL: www.eppo.go.th/images/policy/PDF/docs/Thailand_Energy Brief.pdf, 2021
(February, 17).

17Kablan, and others, Is Chad affected by Dutch or Nigerian disease? [Online],
available URL: https.//mpra.ub.uni-muenchen.de/39799/1/MPRA paper 39799.pdf, 2021 (July, 23).

®Mohammad Amin, Dutch Disease vs. Nigerian Disease [Online], available URL:

https./blogs worldbank org/psd/dutch-disease-vs-nigerian-disease, 2021 (July, 23).



erosion of social capital are some of the outcomes associated with the Nigerian
disease.”

In addition, the curse is also relevant to the ownership20 of natural resources.
Theoretically, most international legal systems vest the title of a natural resource
to the government21 or the Crown.” The private ownership regime in the United
States, in contrast, grants the landowner a right to decide how to exploit the
sub-soiled resources.23 Nowadays, the state's exploitation of natural resources could
be undertaken via state-owned enterprises or authorised private companies.24 Public
ownership of the state's natural resources should imply that these resources are a
public asset and, consequently, are managed and conserved for its citizens' well-
being.25 The revenue generated from the natural resource sector could substantially
support the nation's economic growth as a whole.” However, the exploration and
exploitation of natural resources could cause substantial negative impacts on a
local community in many aspects, such as environmental, cultural, and social

aspec‘ts.27 It could be claimed that, from weak institutional development, the

“Ibid.

20Arpita Asha Khanna, “Revisiting the Oil Curse: Does Ownership Matter?,” World
Development 99, 214 (2017): 214.

21Petroleum, Act B.E. 2514, Section 23.

“patrick Wieland, “Going beyond panaceas: Escaping mining conflict in resource-rich
countries through middle-ground policies.” New York University Environmental Law Journal
20 (2013): 204-209.

“Ibid.

“Ibid., p. 209.

“Ibid.

26Phillip Daniel, op.cit.

“rene Sosa, and Karyn Keenan, impact benefit agreements between aboriginal
communities and mining companies: their use in canada [Online], available URL: http://
metisportals. ca/ MetisRights/ wp/ wp-admin/images/ Impact% 20Benefit% 20Agreements% 20-% 20
Mining.pdf, 2016 (October, 14).
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adverse outcomes could lead to economic inequities, public tension and disrupt
society's life, reinforcing the resource curse.”

Legal mechanisms should be designed to increase community participation
to avoid the revenue from resources selling maintained in the hands of a few that
leads to poorer governance and conflicts.” Fair distribution of resource wealth plays
a vital role to mitigate the effect of the curse.” There are defining and evaluating
the unavoidable impacts of resource exploitation and off setting them by benefiting
those whose lives will be affected in all the exploitation process s’tages.31 While, at
the same time, providing access and opportunity to benefits of economic development,32

such mechanism so-called IBA.
3. Indigenous right, basis and nature of IBA

This section will reflect the historical backdrop of indigenous peoples who
typically apply IBA and the concise nature of IBA to provide precise knowledge of
the procedure. The area begins with historical background for indigenous rights
before delving into the basis and essence of IBA. This section also highlights the
process's drawbacks while providing a brief comparison between IBA and Thai

legislation.

28O><fam International, Lifting the Resources Curse [Online], available URL: https.//www.
oxfam.org/sites/mwww.oxfam.org/files/bp134d-lifting-the-resource-curse-011209.pdf, 2016 (October, 14).

#Arakan Ol Watch, Burma Resource Curse: The case for revenue transparency in
the oil and gas sector [Online], available URL: http://www.burmacampaign.org.uk/image/
uploads/Burmas-Resource-Curse.pdf, 2016 (February, 11).

PPatricia E. Salkin, op.cit., p. 2.

*Ibid., p. 1.

Ibid.
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3.1 Context of indigenous right

In Canada, indigenous (Aboriginal) rights are collective rights that flow
from Aboriginal peoples continued use and occupation of specific areas.” Aboriginal
peoples have inherent rights as the first nation has practised and enjoyed before
European contact and colonisation.™

During settlement and colonisation, treaties were negotiated between
the Crown and local Aboriginal populations, guided by the Royal Proclamation of
1763. The Proclamation was a British Crown docurnent that acknowledged British
settlers would have to address existing Aboriginal rights and title to further
settlement™

Because each First Nation has historically functioned as a distinct
society, no one official overarching Indigenous definition of these righ’ts.37 Although
these specific rights may vary between Aboriginal groups, they generally include
rights to the land, subsistence resources and activities, self-determination and self-
government, and the right to practice one’s own culture and customs, including
language and religion.38 Aboriginal rights have not been granted from external
sources. Still, they result from Aboriginal peoples’ occupation of their home
territories, on going social structures, political and legal Sys‘tems.39 It could be
referred that Aboriginal rights are separated from rights afforded to non-Aboriginal

Canadian citizens under Canadian common law.

*John Borrows, “Tracking Trajectories: Aboriginal Governance as an Aboriginal Right,”
UBC Law Review 38, 285 (2005): 290.

*Ibid., p. 288.

*The Canadian Encyclopaedia, The Royal Proclamation of 1763 [Online], available URL:
https://www.thecanadianencyclopedia.ca/en/article/royal-proclamation-of-1763, 2021 (July, 25).

“Ibid.

*"First Nation and Indigenous Study, Aboriginal Rights [Online], available URL: https://
indigenousfoundations.arts.ubc.ca/aboriginal_rights/?fbclid=IwAR2ZO_vFgkzhK_lO1osloxpU
XlwrgJz_ffYOaLlaolrgk22ru56duONML6k, 2021 (July, 25).

*John Borrows, op.cit., p. 306.

Ibid., pp. 308-309.
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3.2 Basis and nature of IBA

With the unique background of indigenous rights, IBA, as a legal
remedy to the curse, is a private contractual arrangement that the local government
and investors generally sign based on voluntary nego’tiation.40 The core idea of IBAs
is that it is unacceptable to develop such resources in the mean by which the
benefits will be sent elsewhere while applying costs on those whose land is
affected.”’ Negotiation of binding arrangements between indigenous communities or
regional governments and companies42 could enable local communities to mitigate
and confront the project's adverse cultural, environmental, and social impac‘cs.43 Not
only securing the community's benefit, but a bilateral arrangement signed by
investors would also assert the community relative political independence from the
state."* The regime allows government to maintain competitiveness and economic
development while ensuring more socially and ecologically sustainable energy and
mining sectors.” Because of the disengagement and moving to the state's private
framework by enforcing private contract law ensuring the IBA’s impLementation.46

Natural resources development could also generate substantial
economic benefits to the community in many forms, including revenue from
royalties, training and employment opportunities, capacities building and preferential

treatment between investors and local (:omrmmities.47 In return, the benefited

“Cathleen Knotsch, and Jacek Warda, Impact Benefit Agreements: A Tool for Healthy
Inuit Communities? (National Aboriginal Health Organization 2009), p. 12.

“Ibid., p. 80.

42Cour’mey Fidler, and Michael Hitch, “Impact and Benefit Agreements: A Contentious
Issue for Environmental and Aboriginal Justice,” Environments Journal 35, 49 (2007): 57.

“Guillaume Peterson St-Laurent and Philippe Le Billon, “Staking claims and shaking
hands: Impact and benefit agreements as a technology of government in the mining sector,”
ELSEVIER 2, 590 (2015): 594.

“Ioid.

“Ibid., p. 591.

“Iid.

“Ibid., p. 594.
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communities would have a better perception of the project developmen‘c.48 It could
be referred that IBA provides the parties with a social license to carry on the project
with certainty. A risk associated with the delay caused by a political disruption
should be minimised as a critical aspect.49

Nevertheless, the IBA governed under the common law system
regarding a contract generally contains regulatory and contractual instruments either
a precondition for issuing authority license or volun‘cary.50 The Canada Constitution
Act 1982 Section 92A allows a local authority to fully exploit or grant a natural
resources exploitation license in such provinces; the local government itself is
consigned as a remarkable external role in IBA nego’tia’tion.51 The private characteristic
of IBA constitutes the regime subject to the provisions of com‘iden’tiali‘ty.52 It could
be reasonably claimed that the expected outcomes of IBA may not efficiently
benefit locals depend on the capacity of each indigenous community due to IBA
generally is negotiated outside state oversight according to its secrecy nature.

Considering IBA from Thailand’s perspective, the legal basis of the
agreements between investors and the community, as in IBA, could not be found in
the Thailand’s legal system. Since the country applies public ownership model, the
absolute right to allow the private sector and international investors to explore and
exploit natural resources belongs to the state53, the cabinet as the supreme

. . ., 54 - . .
representative of the executive authority.  An Administrative contract regime governs

“Adam J. Wright, “Impact and Benefit Agreements: The Role of Negotiated Agreements
in the Creation of Collaborative Planning in Resource Development,” (Master Major Research
Paper, The University of Guelph, 2013), p. 22.

“Iid.

*Cathleen Knotsch, and Jacek Warda, op.cit., p. 12.

*Ibironke T Odumosu-Ayanu, “Governments, Investors and Local Communities: Analysis
of A Multi-Actor Investment Contract Framework,” MelbJlint Law 15, 1 (2015): 17.

“Ibid.

53Petroleum Act B.E. 2514, Section 23.

**petroleum Act B.E. 2514, Section 22 and the Announcement of the Revolutionary
Council No. 58, B.E. 2515.
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the contractual arrangement between state and investorss, granting administrative
privileges to the state over the investor as a means to protect the public interest.”
In such circumstances, it is unlikely that a community as a group of individuals
could apply administrative contract and granting concession or license to an
investor in the absentia of state. Though the Constitution certified the rights and
duties of the community to maintain and utilise natural resource557, the definition of
"community” and its rights in natural resource exploitation are required to be
discussed later in Section 6: Thailand’s regime.

4. IBA framework: Duty to Consult and Accommodate (“DCA”)

It is recognised that public participation in resource management is an
important mechanism to ensure environmentally sustainable development. On the
one hand, DCA has rooted in Article 35 of the Canada Constitution 1982, which
imposes the Crown's responsibility to consult with local communities when
individuals' rights might be affected by state contemplates action and provide
accommodation in case of judge required.58 A private negotiation arrangement could
merely serve as administrative supplementary to state official consultation.” Such
negotiations could not replace the Crown representatives in the accommodation

and consultation system, which play a substantial role in the stakeholder's

Pdinaueaunases, ﬂﬁﬁwmLﬁ'mﬁ'ué'zymu'mwﬂnmaq [Online], available URL: http://
law.tsu.ac.th/UserFiles/1570687161 %E0%B8%AA%E0%B8%B1%E0%B8%8D%E0%B8%8D%E0%B
89%B29%E0%B8%97%E0%B8%B2%E0%B8%87%E0%B8%IBIEN%B8%81%E0%B8%84%E0%B8%A3
%E0%B8%ADY%E0%B8%87.pdf, 2564 (Famey, 2).

Potfud Auasenus, wiaflunisiaisunanunaseaneatuusslevtansnsas [Onlinel,
available URL: https://www.admincourt.go.th/admincourt/upload/webcms/Academic/Academic
270217 144631.pdf, 2564 (@AY, 2).

>"Construction of Thailand B.E. 2560, Section 43, 57, 57 and 58.

*Guillaume Peterson St-Laurent, and Philippe Le Billon, op.cit., p. 595.

“Adam J. Wright, op.cit., p. 25.
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identification, picturing potential consequences and mitigation pLanséO Chief Justice
MclLachlin provides the sliding scale rule, which means that the more significant
claims and severe impact would need more in-depth consultation and possibly
accommodation.

In comparison, the weaker and fewer impacts may require lower care of
consultation.” A private company has practically replaced the Crown in consult and
accommodation because the Crown considers that the private industry requires a
social license.”” It could be referred that the proponents have been imposed the
duty to complete all heavy burdens in consultation and accommodation processes.63

Supposing the Crown fails to fulfil the duty of consult and accommodate on,
leading to litigation. In that case, the proponent has to bear the risk of project
delaying if the court decides to favour an indigenous communi‘ty.64 In such a case,
the proponents must meet the court's traditional benchmark, reflecting all reasonable
consultation efforts with all possibilities affecting indigenous communities.””

On the other hand, DCA does not exist in the Petroleum Act of Thailand.
The well-matched remains in Section 58 of Thai Constitution 2560 B.E. and Section
46 of Enhancement and Conservation of National Environmental Quality Act, 2535
B.E. imposed duty for the state to conduct EIA before commencing the
development which might severely affect the natural resources, environmental
quality, health and sanitation. The exact section also provided that a person and a
community shall have the right to receive information, explanation, and reasons

from a State agency before implementing or granting permission. Nevertheless, the

“Haida Nation v. British Columbia (Minister of Forests) 2004.

61Jeffrey Thomson, “The Duty to Consult and Environmental Assessments: A Study of
Mining Cases from across Canada,” (Master Thesis the University of Waterloo 2015), p. 20.

Adam J. Wright, n50, p. 26.

“Ibid.

“Ibid., pp. 26-27.

65Ginger Ginbson and Ciaran O’Faircheallaigh, “IBA community toolkit” (2015) The Gordon
Foundation, p. 30.
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right to participate and receive information in the process is not entirely operated in
practice.66 The local community rarely understands the complex technical term of
the project development, for instance, in petroleum and energy industries, which
might affect their environment and health little by little for the long duration of
project life.”’

It could be concluded that EIA in Thailand is a preventive mechanism
to minimise the impact on people, community, environment, and biodiversity and
shall undertake to remedy the grievance or damage for the affected people or
community in a fair manner.” If evidence shows EIA failled after concession
commenced, the court could unlikely intervene, which affects the concession69
as occurring in Canada.

5. Potential and prospects of IBA

5.1 The confidentiality
Apart from its benefits on imposing the DCA to accomplish reconciliation
and establish positive relationships with indigenous people, transparency in IBA has
been limited by its secrecy clauses. Despite seemingly protecting sensitive monetary
information, these clauses restrict different communities' ability to share data and
learn from others' experiences.70 This limitation also leads to more complications to
evaluate IBA and their results for local communities.” Also, the local government's

structure and lacking of transparency could be challenged on unfair distribution

“ S etnussanivadunndenle, ailan1siidiusuvasszyvulumsussiliunansenusia
aammaau [Online], available URL: http://www.tei.or.th/tai’2014-Book-EIA pdf, 2564 ﬂiﬂg]ﬂﬂ:u 30).

*y15an \ine, “Umsiy yidayuinay aﬂaiiﬂmﬂﬂ{]‘mnEJLﬂmﬂUﬂ’limmui’amaﬂUi“m%u
a”mw‘lmamimmaﬂimumaunﬂaam Anwnsdllassnsdrsanauwarndntlnsdoy,” Gnerdnus
dAmansumUudia, aartududaiauuInTAans, 2558), win 7.

68Constitution of Thailand B.E. 2560, Section 58.
69Petroleum Act B.E. 2514, Section 51.

70Courtney Fidler, and Michael Hitch, op.cit., p. 58.
"Ibid.
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issues. Not only the mentioned issue but the benefits generated from IBA might also
possibly be dispensed unequally throughout the community, which the benefits
usually remain in the hand of local elites as a result.72 In other words, instead of
combating the curse, IBA might accidentally contribute to the curse.

Ross suggested that instead of transferring wealth to local gsovernment,
the Alaskan modeL,73 as an alternative regime, reallocates such revenue directly to
local through cash paymen’t.74 The regime's benefits allow local people, who stayed
more connected to the resources than the central government, to choose the best
possible way to spend the windfall economic rents prudentty.75 It could serve as an
opportunity to tackle rent-seeking behaviour and corrupt practices.76 Not only it
could supply more fair rent distribution, but it is also used to complement public
objec‘tives.77 Nevertheless, the model's drawback could be seen from the
complexity of the operation due to the population database's magnitude and the
fact that the regime would not work correctly in the area lacking a well-developed

78
monetary framework.

5.2 The Job Benefits
One common element of IBA in terms of economic benefits to the

local community is clauses concerning training and employment opportunities,

“Fraser Institute, What are Impact and Benefit Agreements (IBAs) [Online], available
URL: http://www.miningfacts.org/Communities/What-are-Impact-and-Benefit-Agreements-(IBAs)/,
2016 (October, 13).

“Alaskan Permanent Fund was created in 1976 via amended constitution difference
from IBAs which base on private contractual arrangement please see Patrick Wieland, op.cit.,
p. 272.

“Macartan Humphreys, and others, Escaping the Resource Curse (Columbia University
Press 2007), p. 242.

“Ibid., p. 243.

“Ibid.

lpid.

“Ibid., p. 244.
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capacities building79 that could also be seen in the “local content” provided in the
. .80
upstream contract between government and investor, such as PSCs Indonesia.  The
main idea of local content is that oil and gas activities (and other developments)
provide economic rent and encourage development and economic growth if they
. : . 81 ,

effectively comply with the national economy. It could be reasonably claimed
that IBA could be utilised with local content provisions and focus on the local
community directly affected by natural resource exploitation. They also give
indigenous people more “right to say” regarding their ancestor land and natural
resources.

The hindrances of employment goals might arise because the local

: . .82 : L

community could not provide adequate training and high-quality oil and gas or
mining industry standards.” Moreover, it seems unlikely that the locals could hold a
sophisticated job due to its enclave nature but only low-wage posi’tions.&1 The
mentioned issue may lead to whether or not IBA and local content are beneficial to
the local community in this regard. Thus, sufficient consultation is required to reflect
the actual capacity of the indigenous community.85 Responding to its limitation, the
external expert should work alongside community base expertise to collect and
analyse the community stability before negotiation.86 In case of the capacity

building required, hiring an external expert for the training program from the outset

“Guillaume Peterson St-Laurent and Philippe Le Billon, op.cit., p. 594.

80Hildegunn Kyvik Nordas, “The Upstream Petroleum Industry and Local Industrial
Development: A Comparative Study,” (2003) Institute for Research In Economics and Business
Administration, SNF-Project No.4245, p. 28.

*'Marie-Claire Aoun and Carole Mathieu, ‘Local Content Strategies in Oil and Gas Sector’
(2015) IFRI Center for Energy Research Paper, 5.

82HiLoIegurm Kyvik Nordas, op.cit., p. 28.

“lbid.

84Paul Stevens, and others, “The Resource Cures Revisited,”The Royal Institute of
International Affair, The Chatham House research (2015): 32. And Macartan Humphreys, and
others, op.cit., p. 241.

85Courtney Fidler, and Michael Hitch, op.cit., p. 62.

86Ginger Ginbson, and Ciaran O’Faircheallaigh, op.cit., p. 79.
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of IBA might cost a little more but benefit the locals in the long run.”” AW of which is
to avoid a negative impact on the community, the project and the potential of

severe issues resulting from unrealistic commitment in BA.”
6. Thailand's regime

The section delivers an in-depth comparison between two regimes to
suggest improving Thailand’s current approach. It begins with the scope and
background of the community and its right then shift to community participation in
resource management to point out the similarities and differences between the two

approaches.

6.1 The definition of community and its right

The term community was used as overlapping meaning with the
word house or village, the primary administrative unit in Thai society.89 In 1962, the
term was officially adopted from a change in government agencies that have
fragmented local administration and established the Department of Community
Development under the Ministry of Interior. The Community Organization Council
Act 2551 B.E. (2008) defines “community” as a group of people who unite with
shared interests and objectives to assist or support each other, undertake joint legal
and moral activities, or carry out other activities for the mutual benefit of the
members. The community also continually and has a management system and
intentions on behalf of the group. While the Royal Decree Establishing the Institute
for the Development of Community Organizations (Public Organization) 2543 B.E.

(2000) defines “community” as a group of people whose lifestyles are connected

“Ibid.

88Courtney Fidler, and Michael Hitch, op.cit., p. 62.

Pailsie ATaden uazane, “muideulessnindviyumuiunineinsssnmAuasdwnden
MelasgesTuynuiesveIdnslve we. 2560,” Audidenguuieuagnisiaul, auslfaians
PAINTUNINGIFY, 2560 (Tueneu 8), ni 52.
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and have regular and continuous communication due to their location, sharing or
having the same occupation, engaging in common objectives, or having a common
culture, belief, or interest. According to the mentioned regulations, it could be
referred that the community means that a group of people has common objectives,
communication, compassion, collective learning to act and manage to achieve
common goals, but not limited to geographical areas.

The indigenous community has a unique character as a first nation
since colonisation.”” The characteristics could not be found in Thailand because the
country was never colonised.” In such regard, the minority (hill tribes) in Thailand
neither have the aspects of cultural inheritance nor experience of colonisation.”
The protection of the “rights of traditional indigenous communities” are more
intense than that of the “rights of minorities” because the traditional indigenous
communities have unique nature having an element of being owner of the land and
living on the land long before the majority of people who came later for occupying
the terri‘tories.93 In contrast, minorities are protected from discrimination by the
majority. The rights that the minorities need are the same as those of the majority.

Section 58 of the Thai Constitution 2560 B.E. certified public participation
and community right without discrimination. As a precaution mechanism, Thailand
has initially imposed EIA to provide adequate environmental planning, manage, and
facilitate economic development. The law ruled that in the case that any activities
to be commenced by the state or by the permission of the state may cause
potential harm to environmental quality, natural resources, health, quality of life or
other significant interest of people or community, the state should undertake the
evaluation of the impact on environmental and community coupled with give the

right to access information and participation to all stakeholders.”

90 .
Please see Section 2.1.
91 a 4 [N a . .
gind 2wne, Uszifaansineldainweananisuuuaiandag [Onlinel, available URL:
https://www.matichon.co.th/columnists/news 540060, 2564 (Bsinay, 4).
92 = a Y] { { a v
ATt ASTLLREY WaYANY, L5DIAY, WD 37.
93 & a 1Y) v
SeaRgINY, Yt 30-31.

**Enhancement and Conservation of National Environmental Quality Act B.E. 2535, Section 46.
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As the majority of the world, ownership of natural resources in
Thailand belongs to the state. The government has to maintain and distribute for
the well-being of the Thai |oeople95 Opposing to Canada%, the Constitution of
Thailand is unlikely to allow the local community or authority fully to exploit the
natural resources in such provinces without permission from the govemment.97 In
other words, the exploration and exploitation of natural resources in the jurisdiction
should be commenced only the government permission or giving a license. In the
state position, a legal entity that laws allow to establish legally binding with the
investor for the exploration and exploitation of natural resources in Thailand is State
Organisa‘tions.98 [t means that the community is not included in this sense.

Thus, the Thai legal regime is unlikely to provide the legal basis for
IBA as a private contractual arrangement. The exploration and exploitation of natural
resources in Thailand could commence only through the channel of administrative
contract, for instance, concession and licence between state and investor.”” The
community is nota state’s legal entity or juristic person who is legalised to establish

an administrative contract in such circumstances.

6.2 Community participation in resource management
Experience of energy-exporting nations shows that, by no means,
cursed by their resource wealth."™ Thailand is the 32nd largest oil-producing country
globally and the 4th largest in ASEAN, behind Malaysia, Vietnam, and Indonesia.101

*Constitution of Thailand B.E. 2560, Section 57 (2).

96Consti‘cu‘cion of Canada 1987, Section 91, 92A .

"' Constitution of Thailand B.E. 2560, Section 57 (2), 58.

®pubic Private Partnership Act B.E. 2562, Section 4 of, Pubic Procurement Act B.E. 2560,
Section 4 and Petroleum Act B.E. 2514, Section 22, 22/1, 23.

P aninauenaUnAses, 13ouRy, Wi 6-7.

Ppeter Kaznacheev, op.cit., p. 3.

101Kensuke Yamaguchi, Manaskorn Rachakarakij, and Hisashi Yoshikawa, “Natural Gas in
Thailand: Curse or Blessing?,” GMSARN International Journal 11 (2017): 69-70.
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Since the 1980s, offshore production started commercially but did not result in
adequate production to reach domestic consumption requirements, forcing the
country to import considerable amounts of energy from neighbouring countries.
Since the beginning of production, Thailand has less exported energy resources.
The ratio of dependency on commercial energy import to the total domestic energy
demand remained at the level of 62%.° The Thailand economy is likely
independent from gas and oil revenue, a sound economic structure because the
resource curse's future possibility is low.'” As a developing country, Thailand is also
strugeling with the embezzlement of natural resource revenue by a weak institution
and state officials' corruption.w6 Failure to distribute them to promote strong
institutions, sustainable and economic growth appropriately contributes to the
Nigerian disease.”’

It is recognised that public participation and fair resource management
distribution are essential mechanisms to ensure environmentally sustainable
development and mitigate the curse. Such an idea could be seen in the
Constitution of Thailand, which certified the community's rights and imposed duties
to the state to achieve sustainable utilisation of natural resources. Although

Thailand’s regulations do not allow IBA, the assessment is required before granting

“Ibid.

Pibid,, p. 72.

104Energy Policy and Planning Office, THAILAND Energy and Natural Resources
[Online], available URL: www.eppo.go.th/images/policy/PDF/docs/Thailand _Energy Brief.pdf, 2021
(February, 17).

105Kensuke Yamaguchi, Manaskorn Rachakarakij, and Hisashi Yoshikawa, op.cit., p. 72.

106Bangkok Post, Thailand falls 3 places in corruption table [Online], available URL:
https: / / www. bangkokpost. com/ thailand/ general/ 2059715/ thailand-falls-3-places-in-corruption-
table, 2021 (August, 15).

“Global Witness, op.cit. p. 4.

108Constitution of Thailand B.E. 2560, Section 43, 57, 57 and 58.
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a license or commencing e><pLoi’ta’tion,1O9 such impact assessment processes known
as EIA."°

EIA refers to forecasting or predicting possible negative and positive
impacts on the environment in every aspect that may occur from the developmen’t.111
Including livelihood, economy, society, health, culture and natural resources to
prevent harmful or undesirable negative impacts from occurring with as little as
possible112 It can also be used as a sguideline for impact reduction by making the
best use of resources.There are 35 kinds of projects needed to go through the EIA
process. (Annex D

The common aspect of the mentioned mechanisms is the
presumptions that the effects and causes of threat could be predicted, and the
essential effects could also be measured.114 In general, impact assessment is a
scheme in which information relating to the development of project potential
environmental impacts is carefully considered before the possibly disastrous
decision is decided.”” In the aspect of the project proponent, preparation of
environmental detail in parallel with the design of development creates a practical

framework in which design project and environmental consideration could

109Constitution of Thailand B.E. 2560, Section 58.

"Enhancement and Conservation of the National Environmental Quality Act B.E. 2535,
Section 48.

""Thailand National Chapter, ‘Handbook for Public Participation In Environmental
Impact Assessment’ (2014) <www.tei.or.th/tai/ElAtoolkitH.pdf > accessed 16 February 2021, p. 5.

ibid.

113“‘Ui%ﬂﬁﬂﬂi%ﬂi?ﬂm%‘wEJ’]ﬂiﬁSSiJ"U’laLLagalﬂLL’MélaiJ L%‘I?N AMAUAUTELANLALVUINBILATINTG
videRanstwsdnvhaenunmslinssinanseusiodannden wagudninas snsua seleuufln
LAZLUINNNNTIAYNTIBUNTIATIEANANSENURIINEE atuTt 6 (W.a. 2557),” $1%AYLUNWI
132, mouditdy 119 (15 Un51AY 2558), N 13.

"Jane Holder, and Maria Lee, Environmental Protection, Law and Policy, 2nd ed.
(UK: Cambridge University Press 2009), p. 551.

P Stuart Bell, and others, Environmental Law, 8th ed. (UK: Oxford University Press
2013), p. 452.
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interact. " Detailed examination of the environment might display the route in
which the development could be altered to mitigate potential adverse effects, for
instance, via analysing more global friendly alternatives. The mentioned process is
likely to allow the formal development approval phase to run e><pediently.117

The scheme could improve the quality of decision-making process since
public authorities have to fulfil the environmental obliga‘tion.118 By analysing the
impacts of development before it is commenced and more comprehensive details,
authorities can create an adequate decision. "~ To facilitate the development, the
regulation should impose the duty on public authorities, which have information, to
provide and make relevant information related to the proponent's environmental
statement preparation because developers are bound to comply with the
environmental statement.'”” Also, the argument of public interest in a significant
development might arise as the concern on unforeseeable adverse impacts on the
community.121 In-depth analysis of project consequences via an environmental
statement and public engagement in the early initial development phase could
miticate the fears from lacking information, improve the ecological result, and
decrease public opposi’tion.122

However, Thailand's assessment mechanisms, especially EIA, still contain
some flaws that need improvement. First, rather than declaring real implications of

projects, some evidence shows that there are barely EIA reports that have failed

"“The Office of Deputy Prime Minister, Environmental Impact Assessment: A guide to
procedures (UK: Thomas Telford Publishing, 2000), p. 7.

117!\/\atgosia Fitzmaurice, and others, Research Handbook on International Environmental
Law (UK: Edward Elgar, 2010), p. 227.

patricia Birnie, and others, International Law and the Environment, 3rd ed. (UK:
Oxford University Press, 2009), p. 165.

119Jane Holder, and Maria Lee, op.cit., p. 550.

“The Office of Deputy Prime Minister, op.cit., p. 8.

“bid.

\athew Baird, and Richard Frankel, Environmental Impact Assessment Comparative
Analysis in Lower Mekong Countries P.A.C.T Research (2015): 9.
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both by the Environmental Policy and Planning Office and the National Environment
Board. It is obviously seen that both the EIA reports are made to allow projects to
be approved only in accordance with legal processes.

The Coal-Fired Power Plant Project, Mae Moh, Lampang Province, reflects
that, although EIA was launched, it does not focus on the accumulated impacts with
efficient mitigation measures. . In contrast, the assessment only emphasises the
short term impac’ts.125 Hence, experts who possess profound knowledge, understanding,
and experience parallel with participation by the public must perform when
conducting the EIA.

There is another legal consideration as provided in Section 67 of
Petroleum Act B.E. 2514 that Real estate for use in petroleum business to proceed
with expropriation. There is no regulation requiring the state to deliver community,
public participation and the EIA process for such action.

Second, it is evident that the EIA report typically is done by the project's
consultants, including private companies and educational institutions registered with
the Environmental Policy and Planning Office. The preparation of the report is,
therefore, not independent. It depends on the employment contract; for example,
if the report is considered to receive the final payment; thereby, these consultants
must adjust their writing to pass the report. If the study fails, the final huge sum will
not be paid.127 Besides, neither the consultants nor the authorities are punished128
for issuing false information, which may cause severe impacts on public health and

the environment, such as gold mining in Loei and Phichit Province.

P ogernused Lﬂi‘tﬂjL%@, EIA and EHIA viqaanvasrusiunsingulavasigive [Online, available
URL: http://www.isaranews.org/Isranews-article/54217-eia-54217.html, 2021 (February, 17).
*Thailand National Chapter, op.cit., p. 16.
125, .
Ibid.
126 a a T a o
U19dn tNABE, LIDIAN, U 78.
“'Manager Online, iWanalne EIA-EHIA Wia 3 mingsusuiiatudeya [Online], available
URL: https://mgronline.com/specialscoop/detail/9600000117624, 2021 (February, 17).

128

Ibid.
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It is reasonable to claim that the mentioned defects lead to the
catastrophe of information that the government shall consider to establish a well-
rounded decision. Apart from increasing public and private participation, legal
mechanisms are required to impose legal responsibility to project developers,
consultants, and authorities for the false report to minimise the curse's possibility
and achieve sustainable development.

From experience in section 2-5, revenue generated from resource sales in
a specific area should be directly reallocated to communities for equitable
distribution, as prosperity should not be concentrated in a single location. At the
same time, abandon the source of wealth, characterised by environmental degradation
and a low standard of living. Although the Constitution of Thailand guarantees the
right to public and community participation, secondary legislation should detail how
that right is exercised in practice to reduce controversy. The solution to the
assessment disadvantage is to enact secondary laws that make the quality of EIA a
condition of the state's contract, namely DCA. This method could increase community
participation while also incentivising entrepreneurs to conduct a thorough EIA to
receive a solid social license, reducing the possibility of project delays.

Furthermore, the laws play an essential role in eliminating or at least
partially mitigating ad hoc difficulties. The solution is reallocating such revenue
directly to local communities through cash payment and, in some other way, directly
providing local content that provides employment or other benefits to communities.
Furthermore, imposing legal liability on project developers, consultants, and authorities
for the false report is reasonable to alleviate public anxiety caused by inaccurate

information.
7. Conclusion
The term resource curse represents an economic phenomenon associated

with the abundance of natural resources in countries. The term summarises a

paradox that naturally gifted resource countries do not continuously develop and
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grow their economies. Instead, they contribute to adverse effects on the environment
and the living standard of people.

In essence, IBA is a legal instrument that aims to ensure that economic
developments will consider adverse impacts on indigenous communities potentially
arising from natural resource e><ploi’ta’tions.129 Such an approach is contractually
accelerating economic growth and guaranteeing fair benefits distribution, simultaneously
rights to control land and natural resources of the local community. Practically, the
state steps aside then control the IBA remotely by delegating consult to the investor.
In this regard, the investors and the local communities would negotiate to maximize
each party's benefit through private contractual arrangements. However, the
confidentiality clauses might unintentionally reinforce the resource curse, and the
job benefit objective seems unlikely to be achieved effectively. These occur from
insufficiently fulfilling the duty of consult to give local communities adequate
information to make a precise decision.

On the other hand, Thailand is a petroleum-consuming country, likely
independent of gas and oil revenue. The possibility of the curse in the form of
Nigerian disease needs to be considered to strengthen the institution and accelerate
the nation's prosperity. Contradict to IBA, EIA is the precautionary mechanism that is
the presumptions that the effects and causes of threat could be predicted, and the
essential effects could also be measured to avoid adverse impact on the environment
and community.

Learning from Canada experience, the revenue generating from resource
selling in a specific area should be directly reallocated to the communities for a fair
distribution because the prosperity should not be only located in one place. At the
same time, leave the origin of wealth with environmental degradation and low

quality of living. Although the Constitution of Thailand certified the right of public

ken J. Cainel, and Naomi Krogman, “Powerful or Just Plain Power Full? A Power
Analysis of Impact and Benefit Agreements in Canada’s North,” Organization & Environment

Journal 23, 76 (2010): 80-81.
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and community participation, the secondary law should provide the details of such
right in practice to reduce the controversy. The solution to mitigate the assessment
drawback is establishing adequate secondary laws " to put the quality of EIA as a
condition of the state’s administrative contract, namely DCA. This method could
expand community participation and in centivise entrepreneurs to establish a sound
EIA for receiving a solid social license, simultaneously reducing the possibility of
project delay. Besides, the laws play an essential role in eliminating or, at least
partly mitigate, the ad hoc difficulties by reallocating such revenue directly to local
through cash payment or, somehow, giving employment or other benefits straightly to
communities. Moreover, imposing legal responsibility to project developers, consultants,
and authorities for the false report is reasonable to prevent the public tension from

the inaccurate information and defective of project development.

ror instance, Enhancement and Conservation of the National Environmental Quality
Act B.E. 2535 and Petroleum Act B.E. 2514.
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Abstract

The administration is legally liable in two scenarios: whether there is a
contract with private individual or in tort. Administration or its officials is liable based
on the fault of the officer ethier in the ordinary courts or administrative courts
depending upon the fault. When there is personal fault i.e. fault not linked to the
part of officials, the official can be sued personally in the ordinary courts and if the
fault of the official is linked with service given the official at the employment
capacities, the suit can be brought before the administrative courts. But there are
scenarios by which the combination of the two faults occurs at a time and the
doctrine is termed as “cumul” doctrine. This doctrine allows the victime to bring
the suit in ordinary court for personal injury and against the official for the personal
fault in administrative court against the administration. But this doctrine does not

permit the victim to obtain compensation twice.

Keywords: administrative liability, french law, cumul doctrine
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v = A & P Y] = 13 = Yo 1 X

gy Feluisest aalanamdnliluad Laruelle ~ Faweagulanasioluil

- HeunAsasndanusuiinsuiuntnwaz levaldaduluunawnu
o Y v A Y daa ada & P v A v ' P v o
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Fdnsaengideme wWevinisiesdmihigiuldinim wiegrelsiniu ielildsunis
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UnAT99 PeiNat muUUA LM NUNfana1va R udIUNnUADISURA kNE1eUnAsasla

- maunAsesytuasduRsanduidessuiinseninseunases
AULRIMTNY wazitadudunusaztneazsessuRalanle

- Tunsimuadiunusasing AT URATY FRNIN¥19ERNTANR1N
JoiaasiuazanususwaInuiaiusazieldneliiinaudemesiu (Delville)

- TunsANAINURANAINNANURAFIUFIVDWINNUNNVA1YAUTEIUT I

XY & | a v vy ' X = Yy oa , 15

agietu le1ainsansiug duld lunseslailedadasiiansandusies T

PCE., 28 juillet 1951, Laruelle.
“CE., 28 juillet 1951, Delville; T.C., 26 mars 1954, Moritz.
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nsalmihititeslaieeandieUnases

finsalidutinagileslaileiewnidisunasesegasinsalanioiu
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=
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Surala

4.3 amuiuiinvasdmididerdieunasas (La responsabilité du fonctionnaire

vis-a-vis de U adminiatration)

JumiiefuanusuinvendmiidedisUnased weazueneonlfidy 2
NSAMENU NaMAD

Asdiusn Wieldmiilgneaudsmeundiolnasedlaenss 390150529
vonu warlunsdifiaes Ao nsaiiidunisieduanusuiniay dedieunasesldualde
aulmﬂ/lﬂLLVluiﬁLLﬁQlL?‘i‘EJMW81‘1JLLﬁDﬁM’lﬂ@\ﬂﬁLﬁﬂL@’lﬁ]ﬂﬂﬁ’]%ﬁ?ﬁiuﬁ’mﬁL%ﬂ%ﬁﬂﬁﬁgﬁufwﬁm
£l Fao19azluunsdiuniosuuimuavessuauitheUnasedldunldly

dmsulunsdifiaest uiiRuivdnegidniidlisesiuanlumamaiudedhe
Unases sernudemefiiatuainmsnsginlunisufdiviiivesunlumiasa uivdni
Isgnonidnidoudlaounussvingruvesdfinnuimaunasesluadfinaniandisdu inse

15C.E., 22 mars, 1957, Jeannier.
“CE., 8 fev. 1924, Raymand.
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malnnmdnliluafildn Wt ivesdiynraunivusie) voesguneanessuRayn by
AdsrenaLndeUnateudumPuls Wemnudsniesina1inanAulndIudIve
LU

5. ANNSURAYR9E8UNATDY (La responsabilité de I’ administration)

5.1 fnuazanudiulenmavamguiidleanuiuiavasieunases

nqufiemnuiuiiavesiheunases (enciuluunsddsimunienliodgadn
wdslnenguune) InenaniaItinanLuIRANINEIY9IAa wazAMLTUENWMAYDINENT
shoaufuiinvesdisnases duendraminlagidundninusifauiandainngmane
waii Idgnimusduduafousnluad Blanco”

Tundtlenaldndliluditadedsdifyden < fnsaduieuiuiavesss
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Afadenvdninmet JedivygAliluuszanangraneuis Fddsiuseninsenvusiolensy
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i duraanuisdaunnseiuly Tetuagfuaudosnisvesmisay wagsy
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eudndulunisiiagsiesnesUszaudnsnieg vaesgiuavsveaenau”

5.2 FIUINITVINENNTINRANNTURAvaeUnATas
uiAuiheunesesdadendnlifesiuiauiludaiuauldossuinddusifies
Tuusnsddudadudosniumiady wazarnnisuieufisusenitsninuiuiavesiie
UnAsesiundnAusuRnnIungnuIsune aztiulainnusuinvesdisunasosniy
nnmneUnaselAauiveunveImLTURATin NN mane U

5.3 Foulvwasnnuiuiinvasdieunases (Les conditions d’ existence de la
responsabilité
SevlvvosruduisvesrheUnasesi %uagjﬁ'u
1) dhvazvestomasswsenisnssdinelminaudenie

17T.C,, 1 jan 1873, Blanco.
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2) SNWMEYBIANULELY LAY
3) dnwalaganmvomihfivesigineliAnaundems
ForaaswitonisnszfineliAnaude e
punguaneUnasesuaa Idfindnvesauiuilaedauiatuanudu
Anlpglifianuiin weemsedunsdififnsdede
nnmquiifsrtudediariadonisnsevindidelfAnanumdemed vl
onadsAutunlaislunse liftaslvieunasesdosiuiniu azdouinainnisnseyi
An videussudsinuduiudszninamansgiuasiassninsanademeiunianseviniign
nanvnuflunsieaeud I@Sﬁﬂﬁﬂizﬁ’]ﬁuuﬁ'ﬂwzgﬂﬁm Eudunsaanusuiinlay
LiflruAnntemsedunsdifidu i)
winseeusundnanusuiinlaglifinnuiad ldlddaduilunisialy usies
Tdfafutanizusluvnansaivindu iy anusuRsvedisunasesdeuseneuldrvans
sEuUMsiy Ao sruuauduRalaediauindundn wazssuuausulindosainaig
GoedomeUnaseadudiulsznou

5.4 Mmansyviniine lWiAnanuidemenazndnannuiuinvasiheunasas

“anufin” Huissdoulaiidduudiudnsdifiofiaslidsunasesdosald
Andeme wildldfiugiuremdnnisidisanuivind de lailddeidumenavosnisd
vanms e msuRnvessiues TurnefiuuaauAnfendu “madeste” Aludes
A funioruduiusseninanianssyhuaznaniity Sadulfumifisaioulvves
mufuiie uilildmanavemdnivhenusuiin Wudstunsdusnilffuaiuia

Tneuifiaseudr wmmaiiduiiugiuremdnidhennuiuineuveslislnases
AR 1anAEAaiid “nsuinisassueiunserinludeusslenilaeiiluveands
Uszgnvu (nguuszansulussdmivuinisaisisusvesnnd, nquussrvuluiiuiiunases
fuitladiudinis dmsuuinisansisaglurosduiu) ndulszmsuisldfuussloiann
Umsanssuemand warilnemgmaenmsiiiunsuinsassaediinanlddelmia
arudsmetuudienvuaulanuniafufimud Adunsyisssuiinguussauassnei
wannsglaensvaldanudsmeiidunsdfemwmauilitue @adunnuinvemdn
AL ANATBLONTURBN1TZENT T (L’ égalité des citoyens devant les charges

publiques)”
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UAyaran1aUnasedle

5.5 AULANANIALYDISEUUANSY SufigatiuanuduRalunanaia
AuLANANeTUYRITEUURNe Suiieafumusuiislumamaied WWud wihi
Tunsiduuagnistasunseniiulidesiidu
FoumnAnasEasEUUAIRLaL SYUUMSIEse et unafiansanainnisindy
weuvangulaggldene wazdosniiulidesiuiin
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TaUANA19VINIADITEUUHRgNIN Tussuureansiduede gideniednduus

a = [ o

Wesilanuduiusseninen1snseiuasnasenInANUds e AnTuiunsnIeyinnign

a '3

nanamiduninfisamonds” wilussuuanufingu asdeaidufigaiiinisnsgsidud
dnwaziidumnuinde

uifidednmegusznisuiedn lussvuanuinddasenaulufeszuui
npmneduivgruinduaruiie ddunsdudufidunifivesinssyhmsidelvifna
Aemethagdosinihihiduildldnsshie feduegiuterianiadudes 1

dmfutesniuliifossuiing faudzlilefianzudludengmneunases
Ao uwinguneunasesiidnumsimumisaiudesniulifesihauilunsussns nanfe

1) AmnuRavesideny viliheunasesiuiin

2) wmamidefiduamilwesmseniurnusuiialunnssuresanusuiio

3) AvilgiRdulnetadnyviesdidlinaiiy Ssdidnvmzvoinisfienazdunuds
annnuosadonis Sududiundsvesesnfulussuuanuiin siusislussuude
Fuflugrunuin @eimuadeunniesenindeduivgruindauinfuteduiugiu

*C.E., 24 janvier 1990, Universte de Lille 1.
19C.E., 10 Juillet 1970, Epoux Barillet; C.E., 20 juin 2007, AJDA 2007; C.E., 10 juillet 1996,
AJDA 2007; C.E., 9 juin 1971, Entreprise Lefebvre; C.E., 4 mars 2009, Borderes, AJDA 2009.
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Tneluudrenuinissiunsvideujuiinisdeiddny o
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. NMIALHUNITUDIANTIY
2. NMIANTUNITNIINEDINS
A. MIAduNsURelsINeIUIa
3. MIAUANNIIUNATOS wign i dug
(2) ausuRelagldfiruiin (delaemsidesste) (La responsabilité sans
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n. anademeldiAntuuiyanaiian deliAnmusufinlaglud
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U, AdsMeineliiinTudeylduuiuediussuuausuin
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TneflenuRausmageniudeduivguieituanufialunsdlil fsimneauin Wundd

20C.E., 21 nov. 1947, Soc. Boulenger.
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UNN5949INMIUN IS NIAUUNR)

AUNTUFIDYNVDIANMUSURR “AIUNSNAUENDNIAYBIUTEYIBUAD
mMsvansisaiz” T Tdun anudemedinelhAnuienvuiiidnvasdunsdifiannlini
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(3) SnweadzrpInNLESIY (Le préjudice réparable)
nsfiaelitheunasesiesiulndursiesumngiandlduandidiu
Igsumandome snlifinnudemeflidfinuiuie’ wazuenand audemedded
anwauru1alsensanag”
n. AfeAudemedauduiusniesisgndniiunaunanis
nswviiy (Imputabilité)
winAfe AudemediazdeliAneuduisldiy svdeadumsy
isronadmdiheunasesls wendndntunilsine intuainnsnsevivesieUnases
9. dnwrANUEsMelagnLaTLULEY Na1A A liAnAINSY
Rale mnudemeavaed “Aanuduiuslnensaasuiuou” ﬁumiﬂizﬁwﬁgﬂﬂénmﬁ'u
A. ANULEEEABINANYULTLAY NANIAD ANANTYNUABLONYUNID
nauANUNNgUlagRNIE
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dmsuarnudemeiionaduandudulaiu Litymigeenud
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n. fanssulunslnases
%. fanssulunslifvyam
A. Aanssuluniewainis

ICE., 22 juillet 1949, Aubery.

22C.E., Assemblée, 24 novembre 1961, Consorts Letisserand; C.E., 25 juillet 1919, Guinaot;
C.E., 17 mai 2000, Département de la Dordogne.

23C.E., 24 novembre 1962, Lotisserand.
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5.6 N flumsiol g suraldiadene (La mise en oeuvre de la responsabilité)
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1) 97113A18 (La compétence contentieuse)
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Abstract

Constitutional right cannot be limited unless a limitation is authorized by
law. This can be found in the constitution’s limitation clauses. It is the principle of
legality. This article demonstrates the following results. Firstly, every provision
limiting a constitutional right must derive from a legal norm whose authority can be
traced back - either directly or indirectly - to the constitution itself. A legal
provision limiting constitutional right must constitute a part of the legal system’s
hierarchical structure. Regardless of its distance from the constitution, it must always
be connected to an authorization found therein. Secondly, limitations on constitutional
rights are based largely on statutes enacted by the Parliament. No constitutional
issue arises when some of the element required to execute a limitation on a
constitutional right are found in a sub-statutory law. The Thai legal system draft its
constitution within the context of an existing mixed legal regime. It is possible, this
article argues, that questions can be raised as to the relation between the existing
law — developed prior to the constitution — and the constitution itself. Legislation
limiting constitutional rights is constitutional if it abides by the requirements of the

constitution’s limitation clause.

Keywords: rights and liberties, limitation by law, constitutional rights
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Abstract

Lawfulness, fairness and transparency of data processing is one of the most
crucial principles of data processing stated in General Data Protection Regulation
(GDPR) or EU Regulation 2016/679. This principle states that any operation which is
performed on personal data can be traced back to one of legal basis for data
processing. The most commonly used legal basis of data processing is consent of
data subject for data processing in a specific purpose. However, contrary to popular
belief, there are other legal bases for data processing prescribed on both GDPR and
Personal Data Protection Act B.E. 2562, namely; necessity for the performance of
contract, necessity for compliance with a legal obligation, necessity in order to
protect the vital interests, necessity for the performance of a task carried out in the
public interest or in the exercise of official authority, legitimate interest of data
processor or third parties and processing of personal data for archiving purposes in
the public interest, scientific or historical research purposes or statistical purposes.
The comprehensive study is applicable for stakeholders on data processing to such
an extent that they can optimize their data management, which suitable and
economical for their activities, without asking for consent from data subject in every
case. In other words, there is no legal fundamental which states that, the consent of
data subject would generate more intense legitimacy for data processing than the
other ones. Consequently, organization or entities whose concern is relevant to
personal data, can apply one of these legal bases, which are suitable for their
course of business, for their data processing to minimize their costs caused by any

process concerning asking their clients or other stakeholders for the consent.

Keywords: personal data, legal basis, consent
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1. UNUI

“nagmssumsianisteya” (Data Strategy) ftanamelsulsimounslull aa. 2020
annnglulduanaandnsdidesnmstmussmaandnvesananglsulg “firvesdany
fifuindousedeya” (Data-Driven Society) lnsmisa¥rmanaieadmiudoya (Single
Market for Data) uavddiasy “Data Economy” wiemsihdeyaluldlunsndludiile
duaSuiasughalaesniinfsgalasadonazdanundeulmmunaasuulasmesdany
agjmaam’am (Attractive, Secure and Dynamic Data Economy) é’aamsamﬂu‘lﬂswm
flugrunansaumnaniieg Aldlunafvinvisasussmnanadeyariunnanisadianing
sauflefi3enin “European Cloud Capacity” egnslsfiniu wleugludnvuedandigey
duuloviefinsenudednifiividestunsquasesdeyadiuyanasgradnideslals
feavludoyaduyaratiududsildsunsdunsedugusdvstuliugiu aumam 8 (1) wis
ﬂ{]ﬁ@liawﬂﬂwqiiﬂdﬂﬁﬁaawﬁ%uﬁugm (Charter of Fundamental Rights of the European
Union)' wazanmsn 16 (1) wiseydyey1Ien1saiuauvesannglsy (Treaty on the
Functioning of the European Union, TEUY dneimnil n1sasrsnaiaiendmiudeya

'Charter of Fundamental Rights of the European Union Article 8 Protection of personal
data

1. Everyone has the right to the protection of personal data concerning him or her.

2. Such data must be processed fairly for specified purposes and on the basis of the
consent of the person concerned or some other legitimate basis laid down by law. Everyone has
the right of access to data which has been collected concerning him or her, and the right to
have it rectified.

3. Compliance with these rules shall be subject to control by an independent
authority.

ereaty on the Functioning of the European Union Article 16 (ex Article 286 TEC)

1. Everyone has the right to the protection of personal data concerning them.

2. The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure, shall lay down the rules relating to the protection of individuals with
regard to the processing of personal data by Union institutions, bodies, offices and agencies, and

by the Member States when carrying out activities which fall within the scope of Union law, and
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dioliliusslonigegaunnndeniuulouisvesananglsudy Fosdinasilunisnis
wisuensgnindeyadiuyanauazteyaiililideyadiuyanaiitaauuasdesiinisiimun
nunarimsthdeyamadululdiumengsadeusiieg vesannmglsuiifeaiudeyadau
yarauazdetaduAgIfunsIsiunssfineg suldundninasilumsitiiedeyadou
yanadedinudusssuujuRldasuazdaau (Fair, Practical and Clear) \load1sauna
seninansds sunnsideyaluldludsmdlvduaznisduasesdnsanududiuyana
annmeglsualiuszmdld “detsduhluinenisduasesdoyadiuyana” (Regulation
(EU) 2016/679 wio General Data Protection Regulation: GDPR) iiefudl 27 wweu
A.¢. 2016" Vel GDPR Wedensretulaedniadandnnsdnday 7 Uszms Leud

the rules relating to the free movement of such data. Compliance with these rules shall be
subject to the control of independent authorities...

*eluifluunenuasldiin “GDPR”.

4!\/\aciej Gawronski. Guide to GDPR (Hague, Netherlands: Kluwer Law International, 2019), p. 1.

“General Data Protection Regulation (GDPR) 2016 Article 5 Principles relating to
processing of personal data

1. Personal data shall be:

(@) processed lawfully, fairly and in a transparent manner in relation to the data
subject (‘lawfulness, fairness and transparency’);

(b) collected for specified, explicit and legitimate purposes and not further processed
in a manner that is incompatible with those purposes; ... not be considered to be incompatible
with the initial purposes (‘purpose limitation’);

(c) adequate, relevant and limited to what is necessary in relation to the purposes for
which they are processed (‘data minimization’);

(d) accurate and, where necessary, kept up to date; every reasonable step must be
taken to ensure that personal data that are inaccurate, having regard to the purposes for which
they are processed, are erased or rectified without delay (‘accuracy’);

(e) kept in a form which permits identification of data subjects for no longer than is
necessary for the purposes for which the personal data are processed; ... (‘storage limitation’);

(f) processed in a manner that ensures appropriate security of the personal data,
including protection against unauthorized or unlawful processing and against accidental loss,
destruction or damage, using appropriate technical or organizational measures (‘integrity and
confidentiality’).
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Usen139nile nanaugeumienguuieaudusssukazanulusdavenis
a Y] v . v & Y] Ao v
UIN53nN15UaYa (Lawfulness, Fairess and Transparency) duilunannisiamuali
N1599ANNEUINIINANVETRYaRBITRLIULAar YA (Clear and Affirmative Consent)
Madainuaiusesdninazgnau (Right to be Forgotten) Litelvildnvastayaanansaveliy
mvANtayaaulaaveIleteanla
Usen1siides nannsiiainguszasdvesnislddeya (Purpose Limitation) Yaya
JUYARAITABIPN ISR TNUssasAlaTngUssasaniiaagatnundauaginuiini s

d
| )

foyatululduennioaninguszasdiismualiduiniuiuudanfunisiluldide
Snquszasdnuingvseivun

Uszmaitany vdnenudndulunslddeya (Data Minimization) Yegasiosguiluld
wh‘ﬁ'ﬁ‘]’wLﬁuLLazLﬁﬂﬁ@ﬂﬁ’ﬂﬂﬁﬁﬂLﬁumsmmi’mqﬁszmﬁlﬁhﬁu

Usznsiid vananuusiuglunsthdeyadiuyanaluld (Accuracy) deafinisi
Yoyalvidarusiuaiouaziduiagiuognasanat ieusziunnuwiudiwosnisirteya
druynealdld Hadsiosindnyseiut degailiionaluldesutugrazgnuilovieauiis
9819390457

Usznsitvh wdnnisdrdansdniiudeyadiuyaaa (Storage Limitation) faafinis
Fudeyadiuyanalfluszezinansiiisidudenisiideyadiuyaaadululduiniy
Susuiinsiafutoyadiuyaeatuazdniudensifeyalulfiioysslovdasisas
ileUszleminsidonaineimanivideuss iamanivieiiio Tngusvasdluneada

Usznisiivin MANAMUUTYTLaTNITINYIALEU (Integrity and Confidentiality)
FesiimsianasnisnvinnuUasnsevesdoyaiiietestulsilideyadiuyanagniiluld
nngiilsifavslideyauazdeatulillvideyaidemeniogninane

Usznsiitia 18nANSURA (Accountability) namfe fauauteyadessuinvey
msUsznanafidiusiodetafuatiul Ssrimuslifaunudeyatnnnsnisiuangauis
ludametianazludadanmsesansinldlunisussnanatoyadiuyana

fatu lelsinnsduasestoyadiuyanavasinedulunuuinsguvesanamelsy
LLazLﬁaniﬁmaaa “Grslupududinuga” Right to Privacy) Suavaiilasunssuses

2. The controller shall be responsible for, and be able to demonstrate compliance with,
paragraph 1 (‘accountability’).



M5@1551UAMNS RUUTRAERS 109

AUsgeITHYLINTITeIandnsing we. 2560 w1ns1 32 Wuldlalumsl§uRidlatinag
Usgmeld “wszmudayeAdunsesteyadiuynna wa. 2562” Wetuil 27 wouniau 2562
Tneaeinatefuliluiui 1 Squieu 2565° Feaonadesiunsudnddny 7 Usems lumsduases
Yoyadrnyanafiusinglu GOPR Tneflundrginaseunguludeanslumslafuudslimsmn
famsihdeyadiuyanaluly (Right to be Informed) anslunisidnisdeyadiuyana (Right
of Access) anslun1svelileudeyadiuumna (Right to Data Portability) &nSAnAUNTS
usausn livsedamedeyadiuyana (Right to Object) @nslunisveliauvinaievserh
Tideyaduynnanarsifudeyaiiliannsassyinuld (Right to be Forgotten) dnsuals
sefumsldvoya (Right to Restrict Processing) wazanslunisvelviunludeyadiuynna
(Right to Rectification)

UizLﬁuﬂaujmﬁﬁwﬁ’mﬁﬁwmajmsaﬁﬂswaiuuwmmaﬂ’uﬁuﬁﬁa n135uTnlinie

o

a v ) a4 A a ! I3 v ) oV v
LU@LNS%@%aﬁ?uuﬂﬂaﬂi@WLiﬂﬂI@Ui’JlI’J'] LUUﬂ’]ﬁUﬁgll']ﬁNaGU@lI“aa'ﬂuuﬂﬂa %ﬂizmi@

'
=

dele Tnvendegrunianguuielatng lnsdsusniisinazdnduilennfsgruduveuse
nnvsne (Legal Basis) lumsifiusiusin Miasameteyadiuyanatiuife nisldsum
fugou (Consent) Inii1vesdeyadruynna usegrdlsiniu iileliaenadesiuaninei
Huasdunislivsgleminndeyadiuyananudedsfuinluinsonisduasesdoyadau
uAransesvUaRfuATasdeyadiuuana w.A. 2562 MslasuanuBuseinndmeeya

= lo & v o = i v 4' v
Jelidndudesinnnsdlly wionagldgiumanguuneduls

wa ¥ £

“Rawdfiunms 2 wimsesvlydiduaserdeyad nyama wa. 2562 aldswrslsmses i@
ﬁwai%’ﬂ’qﬁuély’qLwii’uﬁmmﬂi’uﬂsxmﬂiuswﬁmmwﬂmLfluéfulﬂ ViunsundygfAlunuan 2 viae 3
VIR 5 198 6 1190 7 waraulunins 95 wazuasy 96 Wildtsfuiilevuimuanieduus fu
Usgmdlusiafinanpunwndusuludnny uidleudl 20 wguanau w.e. 2563 lfinsusenaldnsess
ngufimivusmhsnulazAansigauauteyadiuyanalisgnelddifuuimss vty dRduasos
Toyadmuynna w.A. 2562 W.A. 2563 TnundygAlunuin 2 viin 3 ¥u99 5 IR 6 LaguIng 95
wiszsedydRduasestoyadiuyana ne. 2563 wldiduuidmunudoyaduynrnadaiy
wihenudeRansuisssian nefnaaufieiuil 31 nguaiay 2564 uagsiouniiletudl 7 wounneu
2562 §finsuszmalinsgsvnquindmusmisnusazanisigauauteyadiuynnaliegnels
JaduuransesudyaRnuasestoyadiuynna w.a. 2562 (atuTl 2) W.7.2564 VBBTTELIAINITIALIY
N5lE0AUYRIUNTYEALUMNIN 2 NUIA 3 11319A 5 YN 6 WasUINT 95 WAINTEIYUNLARLATEY
Yoyadiuyana w.a.2563 Tuauiisiuil 31 wuwaiey 2565 wszsruUnaRetuised it latinald ey
ogafiuguuuuIuninaziieiud 1 Jguiey 2565.
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2. guduraudlenguunglunisinusiusu 14 wasilawedayadiuyana

gusuvoumengrinslumsUsznanateyadiuyanaiuteuluiiddydenisiiv
susm Wuasamedeyadiuyanaiiveusenguune’ lnsludededuialuinfenis
Aumsasayaduyananaylunsesvlydifuasesteyadiuyana wa. 2562 dlaiinng
mvuagiunengrunglunissviianadeyadiuyanald 7 Usenis lawn gauniangmune
finils gruanuBugen (Consent) grumenguaneiiaes iuamdwdulunsufomda
ﬁUL%”]GUE)ﬁ@;JJﬁ (Necessity for the Performance of a Contract) gmmangwmaﬁmu
gruanudluresrivaudeyalunisufiRnungumuny (Necessity for Compliance with
a Legal Obligation) gumanguuneiid gruemdidulunstesfundunseredinves
yaAa (Necessity in Order to Protect the Vital Interests) gﬂum\mgwmﬂﬁﬁ’] FIUAY
Fudulun1sufianiiiieuselovdarsisuguion sufianinilasidininivesis
(Necessity for the Performance of a Task Carried Out in the Public Interest or in the
Exercise of Official Authority) g1umnianguuneiiun gruusslovidureusssuvesmug
Yoyadiuyanaviieyananiouen (Legitimate Interest) LAZgIUNINgVANEAEA §ruLile
Uselsmflumsdmsiienansuse Simansuioasmneimaiteussloviaisnsuy sailuianis
Anwdeluleadin (Scientific/Historical Research Interest) Fails1eazdundaneluil

"General Data Protection Regulation (GDPR) 2016 Recital 40 Lawfulness of Data Processing

In order for processing to be lawful, personal data should be processed on the basis of
the consent of the data subject concerned or some other legitimate basis, laid down by law,
either in this Regulation or in other Union or Member State law as referred to in this Regulation,
including the necessity for compliance with the legal obligation to which the controller is
subject or the necessity for the performance of a contract to which the data subject is party or

in order to take steps at the request of the data subject prior to entering into a contract.
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2.1 gnuAugugau (Consent)

GDPR 119151 6 (1) (a)° Mmuslnisuszananateyadiuyanastrdlaegromil
Jumsuszananadoyadiuyaraiivoudengmung minn1sUszananadeyadiuyaaaty
\Junisuszananadeyadiuyaraiildsuanudusenanniiivesdoyadiuyanalunisi
foyadruyanatululssnanaiie Tngusvassussnslatssnviavdonanetsznisiag
lAWIL91299 UBN1NE GDPR 11as1 4 (11)° wa Recital 32" geldeSurendnnisiidfey
dmiumnudugenlunisuszananateyadiuyanalasasnsontmannisiiieddestu
AugugeNla 5 Usynis A 1) nsliAudugeunasnseyinlnedase (Freely Given)
2) M3lAUBULNFDINANENIZLANZ A9 (Specific) 3) N15RAINBUEOUARITNITWIILH
W1U89UBYaNIIU (Informed) 4) nslvianudusendadirmutanulinguiase (Unambiguous)
ua 5) mileuBuseudesansnsaifinaould Revokable)' Fsanunsnesunelddsd

1) mslimudugeufesnsziinlnedase (Freely Given)

ndnnsilisuiaiiougudnasresauBuseslunmsUssananadoyadau
yanafivausenguanedundnmsiinslirudugendesnsyvinlaedasy Taed1in “lag
Sase” wuied msfidmedeyadnyaraiimadeniuiss Maglirmbuseslumssnana
foyalagliddnitaugntsfuniedesldsunatiemnauldlfliaubusemduindy

®General Data Protection Regulation (GDPR) 2016 Article 6 Lawfulness of processing

1. Processing shall be lawful only if and to the extent that at least one of the following applies:

(a) the data subject has given consent to the processing of his or her personal data
for one or more specific purposes;

*General Data Protection Regulation (GDPR) 2016 Article 4 Definitions

For the purposes of this Regulation:

(11) consent’ of the data subject means any freely given, specific, informed and
unambiguous indication of the data subject's wishes by which he or she, by a statement or by a
clear affirmative action, signifies agreement to the processing of personal data relating to him or
her;

“General Data Protection Regulation (GDPR) 2016 Recital 32 Conditions for Consent

Consent should be given by a clear affirmative act establishing a freely given, specific,
informed and unambiguous indication of the data subject’s agreement to the processing of
personal data relating to him or her, such as by a written statement, including by electronic
means, or an oral statement ...

va v £

11 « a o '
msmmEJa‘wiziwuzyzymmiawmdamuuﬂﬂa W.A. 2562, 416151 19 135A&DN.



112 I 10 avuii 2

Femgil mnnslianuBuseslunisuszananadeyadiuyanagnunined fudedoa il
onaldudsveunluvasundadldfdendosduivgulinouiemduendnaruduni
fuenilailsinsevilnedasy Tuvhueafsafunisiiivesdeyadiuyanaliamnsaufias
vioifinnouauduseuldlagliifinnaeronuideududladofidlfiiuin anudusou
fanaruduudusenillilinssvhlnedassuientu udnnsluhueadeduidiang
oglunng1 19 259A8 uwisszedydRduasesdeyadiuyana wa. 2562 Ssimuslily
mMsvemuBuseNInivesteyaduyana faruaudoyadiuyanasesdilsegafidian
Tunndudaszreainvestoyadiuyanalunslimnudusendnie dadefidmaienn
Hudaszveamslimubuseniivisiu 5 Uszns fie anuliiaunavessiuna (mbalance of
Power) msasaieulalumsliimmiBugen (Conditionality) Asilsivstufusswinginguszasd
Tumsuszananadeyafiunnsinsdiu (Granularity) aslsineransenuluideau (Detriment)
fefiswandended
(1) euliaunavesd1una (Imbalance of Power)

mliaunavessunaludeiidmansenudonislimiudugenlunsg
Uszananadoyadiuynnaifuetnads Tnsaullaunavessiunaenaiatuldlunuduiug
2 suuuu I mnuduiusseninadmihiisguarUssvvulagauduiugsninagning
uaztnede Unngauiegnadaselui’

fegnedl 1 mhenuvesiuiiuunsiavusussenueuauudiegly
mnufuinveuvesnu JsenadwaliiAntedadedunisldouudnarnfusserinasy
mhsanuiesdiudingn Jadeliiiuinsfuuinmsinasifsafuaninasasvesnuusing
siiumddlaglfiiughinissvsuiiogluiesiidananlifiviinunguanefasdossy
uinnsfananaudeddla nafe wivssvuitegluviesiifendnaglilfatnssuuinig
Imanistuanmarisvesnuuiimdsdeuuenialdlavilddeanslunadriuuing
o893 uresvinsiuusodiela Madslinsdalissasuanunsadh e naaiesuanm
asvesaundnanrunaivleduesioduldBndomnands wuiudfdeudunsdi
mnulilaugavessnaliiduguassadensliruBugonvesussrvuluviosdiuusegdle

ZH0e1997n European Data Protection Board, Guidelines 05/2020 on Consent under
Regulation 2016/697 Version 1.1 [Online], available URL: https://edpb.europa.eu/sites/default/
files/files/ filel/edpb_guidelines 202005 consent_en.pdf, 2021 (April, 17).
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fedneil 2 mnlumsiudweiisaiunmsliussleviluifuseila
othavdladadldsumsaymaniamihenuunasesdiniesiunasdguiavoniodunasi
aowhgnutoyayaifiodtu ogslsfiniy miseuiisasslieansdHeloyadaiueeiuld
UssnwugBudwedlalvimmBuseslumsnany (Merge) doyavesmuliidudoyayaifiendy
dorruazmnuid i dlunisdiiiunismusivedana s Inedmdhigsumaeldidudn
InnsuaudeyalalvdsiingvanededulinssyiuasmsiansandveAdeinduseldls
wfilsifimslfenuBuseudsnanlnemhsnuiiaesasdiiunmmusvousnainiuuasndy
dasvarniu wuiudrfdomlunsdiienullaugavessrunliifuguassasensliania
fugeuvesUszrvulbufususiegidla

feeeil 3 anufnwivesssuiinialdueanudusenainindeuly
nsisurestnEsululdidunwdsznovlunsasuszerduiusvesanufinwuiedy
InefaudiiinSeuasufiaslilinnuduesendinanfaslignadivy Ligndaeanainuinisms
nsfnuudeldiunaiieusensduusiosndla wuludrfdeudunsdiiniuliaunaves
gunaliiluguassadonisiinnudusenvestdnseulunsiianiudnuldsuvesnudu
amysznavlunsasussuduiusvesaniufinuusiedsln

feenedl 4 usinsdesnsansansaditeldlunisussuduiusiagls
diineuduanuiidrevhasaidanauazinmusagniteimdel foamth i duainvas
Usznau wednlanuanuadaslavesgnineg deamsaglviinmeesnulsingegluansad
fananelal Taglifinsadnewinauiilildlfenuasinslaudesidla fedsdinisdaaniui
dmsutiaieudiasndmivgninilissasdaddiiinmeainuusngegluaisad wui
uiAgeudunsdifirniliaunavessaliiduguassasonislviauBusenvesgnitaus
ag3la

2) msadaieulalunislimudusey (Conditionality)

msafredeulalunslimnuBusendunumeeiuiiay “dasin”
(Bundling) nslAnuBusenlunisuszananateyadiuyanafudoulvusznnsdusudy
Foulvvesduiuazuimsiliinertestunsliamdusesusodidla Tnefegswesnis
aadoulrlunslirnuBuseniivuiolud”

fegneil 1 sunslivermnuBugenangndmeswmuiieliyananieuen
annsaliteyavesgnisenmsfinarifieinguszasdnisnmsnannld Sansufiasiagly

Plbid.
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AuBuEaNRang 1y llniinasonsUURmMuAY 1R UIAS AT NANYTBISUIATTUARE 1A
nsdiuiifgonlaldnsairadoulalfenuBusenusodndla wilunenduumnnsufiast
aglinuduseudinan onvdwmalisuiarsufiasnisliuinisungnanndeulunsdives
msafrsieulvlunslimuBusesiionadsmansenusonudaszlunslirudugesils

fegned 2 flduimsivledsendalfidoulsunsuludnuusi
fMduagdosnatuduseudioliinisdafvieyanisldnuivlsdlusuuuuand (“Accept
Cookies” Button) flou Fsasiidstayauvdnmesiuledly wuilididendunsdaglviuins
duledaedinanldasateulalunslianuiusenuazdemaiasllianuduseni
;ﬂ%u%mﬂﬁiﬁlf’ﬂma%aiﬂuﬁumawismﬂlmmfu 11957 19 23507 uranses1uSay
AUATBITRYAIUYAAR W.A. 2562 smualilunsdiindyandsaudnisTiuinislag fos
Lifideulalunislfenudusemiieidusiunu Miviolaweteyadiuyanailifinaim
$ndundeiiendesdmiunsdridyandsanimsliuinetug suduinasnnslunns
Useuanudasylunislinnuduseslunisussinanatoyadiuyanaiumieniu

(3) arwlsivzvufuseninsinguszasdlunisussananateyaiiunnsiaiy

(Granularity)

wanaulivzuiusenineinguszasdlunsussaianatayadiuunng
(Granularity) iThusnasmsiliussAumLdaszveenslrimudusenlunsussnanadoya
druyanalunsdfaivandeyadiuyanadesnsihdeyadiuyanaiinnuussasdiioz
foyadruyanailldlulife Tnguszasduarsusznianfontulaslunsdiguindgauns
ToyadiuyanasssuenlinuuseanveringUseasiusardiulidaau

Fegne TheassnauduimilsldvonnuBusenaingndilunissiusi
foyavesgnandiehlultlunisdaaiufanssuduaiunmsvesiumediuduaziiiedsdoya
fanansielifanslueieifiedmisensduaiunsuelneingusrasdvesnisideyaly
Tisaessuuuviuusngegludveatiufoafu wuldemdunsdiitnguszasdlunis
Uszananadeyaususgludusatiuieniu uasdemni auBusoudina1idslifinanis
e’ Gsusunvesnguinelng 11ms1 19 25908 wisnsevlydRduasesteyadiu
yana w.a. 2562 Amuslinsdvindyandenuiinslruinisleg dedififeulalunnsls
mudugeiialiusIusn liusellameteyadiuyanafilifiaudnduvieisades

“Ibid.
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va aa

dwsunsiiidgandesmdanisiiuinstug suluundygininalaedeunonisvinli

o

a

foyaduyanalignihlulsznanaietagusrasdsuueninionniiirvesdoyaldlnim
fugoulitiuies
(4) mslinenansenulu@eay (Detriment)

nanmsldnenansgnuludsauidundnnisiiusinglu GDPR  Recital
42" GalgsmunuuamdlumsvemiuBusouandeyadiuyanatiu draiuaudeyadasdinag
Tidrveatoyadiuyananstuin nmsufiasiiazlinudusen (Refuse) n3onisifinneu
AuBugenlunenas (Withdraw) aglddsmansenulunisaulvunidnvestoyadiuynnaus
Usensla TnesogaiiRendestuvdnmslinenansenuludsauisieluil

fegneil 1 TunismilnanusundinduguainuesUsznaunise
yilsaziinnsvenmdugenlineundintusisnaniindsteyaiisaiunsinnnuiadeuln
yosgumeituiinliluiledeld Fstoyaiinrtunisinmnuadeulmvesirsnelilsiduad
Fudusemshauveseundiatusonanusedidla udffusslevidmivgldauidonis
sgdunsudeyafsrfusuuvuionssuludiauszdriuiiothuldlunsusuisdinvesmy
ynaevdsgliueunaindusisnanldifinaeunnuduseslunisidrdedoyaiisrfunisin
ansndoulmvessmentuiinliludefiodmalvigldaunednanliannsadfeing
vosupUndinduldogresiaminiy iWuifdeudunsdiininfinoounudusennsliiia
Hansevuludiauuiidwestayadiuyana ANuBugeudna1nTIlilinamengmineaIuay
foyadsinsavdeyafiivmunudeiimtinaun

Fegneil 2 1iwesdoyadiuyanaldadinsiuuimeinasnngdmne
Auduitusevisasidvesteyadiuyanaaglifudruanduluaudoyadse iinstdo
Audilddinisrunuliuasuuvasununginssunisdedudiiiiivesdoyaldnsen
Tngasing mnidvesdeyadiuyanaiinaauaruBusenlun1siuuinisinasdnaniden

"General Data Protection Regulation (GDPR) 2016 Recital 42 Burden of Proof and Requirements for
Consent
“... For consent to be informed, the data subject should be aware at least of the
identity of the controller and the purposes of the processing for which the personal data are
intended.
Consent should not be regarded as freely given if the data subject has no genuine or
free choice or is unable to refuse or withdraw consent without detriment.”

16European Data Protection Board, op.cit.,
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dwaliimesdeyadiuyanaidsndldsudianannisteduddududiuanlusuuuy

Featututoauimeduiilildatinssuuinistmansdngn nsdiwuilsidedndumaidin

noumuBugerlumsUszananadeyadiuyanaiinenansenuluidsauusiogndla
luuTunvesnguunelng 11ms1 19 353NN WAZITIATNEULMINTEIIY-

wa ¥ v

TyaAdunsesteyadiuyana w.e. 2562 Auuslrinsdiimsnoumnudugeydmanssnuse
Wrvesteyadiuyanaludedlagauquieyadiuyanadeuddlmiirvesdoyadiuyana
ysuismansgnuInMsaeuAwBugeiu uenani SeldtmuslinisvenmBuseuain
Frvostoyadiuynnailiidulunmamdnnisinanlifinayniuiwesdoyadiuyanauas
livinlgmuaudeyadiuyanaanansavinsiiusius Tiviedamedeyadiuynanaldds
aenndasfundnnsnusinglu GDPR
2) MSWAMUBUYILABIIALANIZIAZAS (Specific)

AIANIE1E9vRINSIANB e Muneds nsTikuuTesusingg 7
AeadesiunsvenruBuseslumstssiuadeyaduyanatiuasdosdarudaaulusedy
famnsousnauuanenanAanssudug Mierdesld Memedmniifanssuiiiedost
n1sUszananateyadiuyananalsfanssulunuuresuvennuduseufvzfosssyls
Ranssutuiduynianssvdeaiauuesunendanndmiumsvennubusosluusay
QRIERH

deee fluinmsialaiisenisldvennudusenaingléuinislunns
ssudoyadiuyanavesilivinafieldusslevillunisiauesenisiimunzaudy
flduinisudazas mnudsndudlivinaabaiidesnisdsteyadiuyanalidun
yamansuaniioUsslenilumsdnrhaenisduaiunisneluguuuudug nsdisuisiosd
msvemuBuseuInidvesteyaduyeaalmidnade®

luvTunvesnguunglve 11ns1 19 1558140 WwinseswlyaAduases

o

¥

TOYAFIUYAAR W.A. 2562 MNUATI N1TVOAINEUYBNIINLINVDITBYAAIUYAAR {AIUAN
JoyadiuyananewudsingUsyasdreinisiiusiusiu ldnsadamedeyadiuynnalue
LaENNSTeANHENLaLTUABILENdIUERNINTBALDURE1NTALAY

Ye819910 European Data Protection Board, Guidelines 05/2020 on Consent under
Regulation 2016/697 Version 1.1 [Online], available URL: https://edpb.europa.eu/sites/default/
files/files/file1l/edpb_guidelines 202005 consent en.pdf, 2021 (April, 17).

18

Ibid.
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3) nshinugugausesinsuiliidrvesdeyansiu (Informed)

nsudslsimsruienudueen vunefs nsudsmnudusenludnuusi
Wweadeyadiuyanaiirfeuadiuynnalatisazgninlduszananalufanssulaiie
fnqusrasdidulanagldsunsuanuBuseniinuliliduaunsognifinaeuldynide Tnenns
uianuBusenazdesiinisesuisisianssuizihdeyaluyszananauay inguszasdves
msUseanadenufidtaauuazdiladie (Clear and Plain Language) nandniewiled
fio 1iwesteyadiuyaradesannsailalilasieimumddlianudusoniuadauags
wafuauule lagfegsvasmsldnwiidadendnnisdanan 01i nslddosdufias
douufias (Double Negatives) wisnisldffosdradulunliatinaye (inconsistent
Language) tJusu

faeene Ustmwimildldsudeseassuaingninvesmunsaluuuresuluns
voauduganlunisUszananadeyavesuivndnaniliddaauindunsveaudugeuly
ionguszasAlatng UsdmdananndesmsmmuiuunefilunisvennuBugouiitam
fafignneaFoumnatavidelsl visniddnunuematnsdaiugnivomuinumegsy
anudaauresuUnesufIna1? Insoraadasazgnuuadunguauanumnauuazfos
nouuuvasuandlalusuunesureanuBuseunfeuislissduazuuuanudilauay
AaAeatesvasdoyafieglunuuredy feduisnagiauuvunesuvenuiusouuay
Samsnaaouarudilalunuunesuuiluses aunierldsursuuuanenaainsiin
sameaeulusziviiimela”

USunmvasnganelve 1as1 19 153Rau wisnseUyaRnuasestoyadiu
UAAR W.A. 2562 MUUALYNITVEAUBUYBNINNIIIVRITBYAAIUUARATEABNTYIIAELUY
yiodonuiidfeldiowandlald sassldnuiteuieuarliidunisasnaisio
ylidmesdeyaduyanarirlafinluinguszasddsnan dadunsuseiundnnisiiinis
Tiaugugeudayadiuyanaseiinisuisliiinvesdeyadiuynnansiuiesgasidonla
shemuiidladetiuies

4) mslianudugeusaalinguiase (Unambiguous)

nslenuBusendolinquiaie “msnsyii” eddlnegrmilsveainves
Yoyanuanddmiuiaanuinezlvanudusenlunisszananadoyadiuyana (Clear
Affirmative Act) 9171 nsliianuBusenlasnindou msfiuivdomstufindes demni

Ibid.
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1% [ a Gl 4 ) I 1 V1 . =% af 1
nseaiuNIsnIETNIsiamevsewinseninsdagnlutedlineu (Pre-ticked Boxes) 34illy

'
a

defitauifiomeiazinanudusenlumsusyananadeyadaiuynanals

Tuviunvesnguunelneg 11951 19 3550909 WINIEI¥UngRALATeS
JoyadiuyAna w.a. 2562 fmualinisvernudugendesilaedaudadunidonson
Tngruszuudiannseting Vuudlasannlisiaveniudugeusigisnsminaials sullua
Junssusesuannstinudusenfediaudaiauuifoniu

5) M3liANBUoNRDIEINITaNaoUls (Revokable)

mslmnuBuseslunsUszananatoyadnyaratudmesoyadiuyena
donansnneunuBusouvesauldyniiowaznisnouauBuseuduinifesnsevinld
Tnsdegluszaumeiiuiunsiiauguses

va ¥

Tuvdunvesngranelyetu 11951 19 135A% wimsenetydRduases
Foyadiuyana n.a. 2562 ldimusliidvesteyadiuyanaazasunuduseudeiilelaf
IelngazspsnaumudusaulddeuisiiunslvauBusey uuslitediinanslunis
aaumm@uaaaﬂ,ﬂsJﬂg‘wmw'%aé’agapmﬁﬂiﬂmmmL%’waﬁagadwuﬂﬂa Wetinsoey
mnwBugeugenliidmansznurenisiiusiurn lisediawmedoyaduyaraiiiiivesieya
druuanalalirnudugenliuudilaeveu sudunssusesdvsvendnvestoyadiuynnaly
NMsiinaeuANNEUYBUYRIRULYUN

6) Aeswiilgniioraiatulumslianud usesmend west oyaduyana
lumsussananadeyadiuynaa

Hymrfiernintulunisldainuduseneniivestoyadiuyana
Tunsuszananadeyadiuyanaorafatuldlunsdiiiinisvenudusenaniirvesdeya
Lﬁaﬂssmamasé’fayjaahuuﬂﬂaﬁﬁmméaulm (sensitive data) »uunes1 26 WisnsessUal
funsosdeyadiuyana w.a. 2562 Suldun 1Wewi wWriug AuAaiumamadies A
Feludns mauvdeusvn nadnssuniane UsiRonwgnssy ToUAFVNIN AUANNT
Foyaannimusany feyaugnisu deyadann visteyaduladnsznudeiirvesieya
duyanaluiusufefunufinuenssunsusemaivun esanluviunvesssine
e Teyailéaluludinuszdrfuenaumngeyadiuyanaiisininuseulmles wu dns
Usgdrfuszamuiivangdeyaiisriuanuidenieman deiliAnaueindiuinly
mMsvernuBugesuilieateyaduyanalunsliteyadiuyanaiuinglutnsusz i
Uszrauld demai lunistnuawuiufiflénisvenubuseuvendvesdoyadan
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yanadsenadesdinisimuawuinisludssinulgminieadunisveniudusenlunis
Uszananadeyadiuyanaienavyiuiudeyadiuyanainiianussulnisely

2.2 guanudndulunisufifinudygrivisivesdaya (Necessity for
the Performance of a Contract)

GDPR 119151 6 (1) (b)" fvualii1 msUszananadeyadiuyanastidlaegig
siiadumsUssananadoyadiuyarafiveudenguang mnmstszananadeyadauyaraiy
ai"]LfJuGiaﬂfmJﬁﬂamuﬁaqugﬁaL%’wmaaﬁﬁaaﬂadauqmaLﬂu@jé@@m‘%aLﬁ@lﬁuﬂ’]iﬁ’]t,ﬁumi
nus1vevauitvesdoyadiuyananoudvindygyiu Inegrusnuroudiengang

0

Au11951 6 (1) (b) avwdndulunisufiRnudgygyrtuazdesiieiuegiuasinined1ads
nanfe nsUsznanatoyauittuazdendudd “vndedliae” Tun1sugimng
dyayn 019 nsdlvesnisdsdudesulatdeyaiiiuitesiuiieguesdendeuludanuinidy

a ¥

fldsionisiasiligdeamnsadsdudiiduluautoulvresdyalaniolunsdvosdya
wssudoyaiiiedesiuiyddulinvesgninndendnluiensvinliunedrsl iRy

o

Y ¥ v A v

a A o v @ v 21 a
ﬁiUiU’]@'JE’Jﬂ'ﬁIEJULQUL@EJTJVLTJ‘ENUEUGUGUENﬁﬂf\]'NI@ Wual  Lagn15useiiulNnIsuTeulang

g7} o U
¥ 1

Joyanadruyanatuguuuulaandudd “nadedilias” lun1sujifnudyyituasses
ATUIVTUNWINGNUTENOUAIETT H11ATNI5DU NYIITERAIUANTRLAdINYARREIAS
ansaufuRmudygilieguaviluninsnisiinssnusednsuasiasamveninvestaya

| v v ] 1% | ' & . = 122
dauyaraladosniimsuszianadeyadiuyanatyuintu (Less Intrusive) n3olyl

“General Data Protection Regulation (GDPR) Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the
following applies:

(b) processing is necessary for the performance of a contract to which the data
subject is party or in order to take steps at the request of the data subject prior to entering into
a contract;.

21European Commission, Article 29 Working Party Opinion 06/2014 on the notion of
legitimate interests of the data controller under Article 7 of Directive 95/46/EC [Online],
available URL: https://ec.europa.eu/justice/article-29/documentation/opinion-recommendation/
files/2014/wp 217 en.pdf, 2021 (April, 22).

22European Data Protection Board. Guidelines 2/2019 on The Processing of Personal

Data under Article 6 (1) (b) GDPR in the Context of the provision of online services to data
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wena1nil Wefiarsananundydfninaiudraziiuledn “anudndulunisujiainiy
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doyn” Gannlufeanmsanliunisengg neudvidyydneie mewstiudasdalidddyayn

\AnTueg19uriasegruaNtoyaduyArandaN1sadeg LA uEInsT 6 (1) (b) Tunis
Uszinanadayadiuyanalimguiu f1eg19909n15UsERanatayadInyAnalag A1y
a‘hLﬂuiuﬂWiﬂﬁﬂ’ammé’aujmuflﬁﬁwialﬂﬁ

fegnedl 1 1Wvestoyaduypralsdsduienulallnedisyusiednsiasin
wazdoanislitnsdsdudnndsileguondmosdoyadiuyanatuiuda doyadiieatesty
dnsinsinuasfiegrondesteyadiuyanaiaduteyaiisiiulunisufifnudnya de
Pefana1 nsUszinanateyadiuyanafiisdesfiudeyatnsinsinuazioguoainues
JoYAdIUYAAATIAINTNSNGIUAMNYOUMENUNIERAIN GDPR 11031 6 (1) (b) aealsh
a1 vniveateyadinyanaUsasAnglusuauAenueIngasuALAInd T uYes
aunddeyaiiiierdestufieguesiesdoyadiuynnaflilideyaiisniudenisufaam
Fuadnsiely”

fegnedl 2 mnfdmineaumesulatfesnisivzaiisgrudeyaiiioadeiu

a 1%

n1sdgedumvesgnaniteszillusateuwazuuildulunisdi@edunivesgnaudaz e

sziiulidn AnuanysalvesnsdvindygyivsenisujiRnudyardeviedlsvusgiu

¥ [V a 1%

Poyalugluuuiindausiegdle nsuszananateyadiuuanaiineitasivioyadetedun

Y = ' Y 1 224
Y09gnAndelienadnegiunureuMmengineniy GDPR 11951 6 (1) (b) 16

Tuusunvessemalng 11951 24 (3) winsesvdagiRfunsestayaduynag
o 1 ¥ 25 o (74 Vo a
WA, 2562 uuAdn NsiusIuTINdeya  amnsansiilalagldsesddsumiuduseuain
Wvesdeyadiuyaraviiniduluiieidunsdndulunsud iinudyan dedvesdeyadiu

Y 9

varaurdyginiaeldlunisduiunismuivevesdnvestayadiuyananeudisiy

D

dygrvu Wefivsanuntyafdenariiuladdn wauisaauveusianguuielunis

subjects Version 2.0 [Online], available URL: https://edpb.europa.eu/sites/default/files/files/
filel/edpb_guidelines-art_6-1-b-adopted_after public_consultation_en.pdf, 2021 (April, 22).

“Ibid.

“Ibid.

“ihluldrunslévdodamedeyadiuynnase Tnenavesnnns 27 uwimsesvduyddunsos
ToyaduynAna w.A. 2562.
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Jszananadeyanuu1nsn 24 (3) aseuaguislunsdifiindyguduarlunisdiiuns
finee neufiaiindryauieniuiu GDPR 1as 6 (1) (b)

og13lsAnu Tunsuszananadeyadruyanaiiierdestuannududulunis
Uiﬁ’ammé’agapﬁu Hugrulszinanateyadiuyaraifimsduteunasianuunnsiisiy
seiausunvesylsufuresineiluedneds nsamgensds mudilafifvonisiniu
nsuiluasundas msufuRnig uasnadug Meriudyan dazneliAateninudnma
nguineiigadestunmsuealiduluaudygriunndsiueenty wedadudymid
auAeuiesfugiumenguingduiiisadestuanudndulunisu foRnudynyedis
&3 WU gruanuBuseunazsulsslonisurousssy demil msldanududuluns
U Rnudyanlunisussinanadeyadiuunnalutissnvesnsldnsssivinstitutions-
Yoyadiuynna w.a. 2562 Jse1afeserduuuiufiAiAnannsszauANAniuYDs
JUjtRauiiAsidestudeyadiuyana eanmnudssdunisufiaaae ladulum
NEI1UY QR a]uﬂ’mgLﬁmLLmﬁmquwﬁLLazLLmﬁwﬁwmmﬁ%’mwuuﬂuau?jﬁuﬁdﬂ

2.3 guanudnduvesdaivaudayalunisufifiniunguuneg (Necessity for
Compliance with a Legal Obligation)

GDPR 119151 6 (1) (0 fmuslvinisuszananateyadiuynnasedlaegremil
JunsUszmnanadeyadiuyanafiseudengunemnnsUssuianateyadiuyanaty
Sudusedmuautoyalunsufoinungranelaefinnusufulunisufoimungrnedu
fonduarudndu “agrauviaie” é’mﬁmmﬂmsﬁ;:Jmu@m%@gaﬁauqﬂﬂagﬂﬁuﬁﬁm
UitRnuniifituualflunguunsedidlaegmilsesramdnidedaild femad win
Hruaudeyadiuyanadianunsnlinafidavesmuiasujivieliufiaaungrunelser

nsdluilfamuandeyadiuyaaanlianunsaUszunanadeyadiuynnalagdanuyeusie

Y

*General Data Protection Regulation (GDPR) Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the following
applies:
(c) processing is necessary for compliance with a legal obligation to which the controller

is subject;.
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ngrineguausnduvesimuauteyalunmsufianungrnels” fegrwominiin
ngrnefianunsadanldidugiilunisussanateyadiuyanald Wy nsfiuiednedes
Wameteyaifedosiuiuiouresgnirsesmiliuninsuassnnsnsfiaadumanisiiu
reuUndayaldunimienisiiuvesgresasdeluniinserinainuianieey1uesens
Dusiu

wva v ¥

luvdunvasnguinglneunnsi 24 (6) uanseswdygifuasesdoyadiuynng

v 9
U

° v v 28 ° ' Yo a
WA, 2562 MvualinsiiusIusudeya awnsansyilalaglddesddsumiuduseuain
Wrvesdeyadiuyaramniduliiiien sufURnungrunevesiaiuaudeyadiuyanadu
Wudesluvinussfenturufsirualilu GDPR wes1 6 (1) (©)

2.4 gruanudndulunistosiundunsesatidn (Necessity in Order to Protect
the Vital Interests)

GDPR 11951 6 (1) (d)” fvuad1 mavszananateyadiuyanastidlaegie
wiafunsusznanadeyadiuyanaiveusengunemaduldienislostiunioss fu
Sunseredinvosinvesteyadiuynnanievesyaraduiaduyanasssuni Wefiarsan
NNDeEAvRIUNUARIN 1A IIENUI1 MUTEINaRATBYadILUARRLABE 1 GDPR 11051 6
(1) () aehldiamelunsdfiinndunmesediamibu 01d lunsdiifngtRvmuasdesds
shiusraugtimmdninuilulsmeuia Tunsdduiinadameuss Rnmsdnuvesiussay

nformation Commissioner’s Office, Legal obligation [Online], available URL: https://co.
org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-
gdpr/lawful-basis-for-processing/legal-obligation/, 2021 (April, 22).
“ihluldtunslivsedamedeyadiuypnadelnonavewnns 27 wimseswdydRduases
JayadIuyAna w.A. 2562
“General Data Protection Regulation (GDPR) Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the
following applies:
(d) processing is necessary in order to protect the vital interests of the data subject

or of another natural person;.
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ff“mmﬂLﬂuaaﬁaﬁ’wLi‘ﬁJusiams%’ﬂm%imaaﬁﬂivauaﬁﬁmm%aLﬁuLﬁwmaa%’auadauUﬂﬂa

o %

Qﬂa"nLLavmEJmmummmiamwmmwmaumsm;]mnamﬂ GDPR 110151 6 (1) ( d)l”30

TuusunvesUsenalneuinsn 24 (2) wiansesvlydAduasosdayadiuynna
WA, 2562 mmmiwmmmmwmmama ansnsanssldlaslidesldsuauBugenan
Lﬁ]’]‘UEN“UEJiJaﬁ’JUUﬂﬂanLUUIULWEJﬂ’ﬁﬁENﬂUMiai £3UBUNTIEABTINTNENTDAVNIN
YBIYAAE T,msJLmawmimﬂmﬂaastsuawmmzummnam,t,mavwmw vouLAvansly
11915124 (2) ﬂ’mfm GDPR 416151 6 (1) (d) Lummﬂ‘uw‘ummmmmmmw 24 (2) TRy
maummwauammﬂumm $9NE NIRFVAIMNNUTEAN miaummmmmwiamama
mumﬂaLwamimmimqmmwm NSAUSNABIEIY N1SUSAIATI9NY LLavmiUgummm
Lf\]mm"LmJivaamviwimimﬁﬁmawLiJuliJLWENL‘waUamimsf[,mﬁ“ammﬂﬁuawamm
UAAA maLwaﬂmmimmumﬂmmumEJmsJ

o)

2.5 gruanuindulunsufianifiieussloviaisisugvionsufianind
IﬂﬂLﬁ’]’ﬂﬂﬁﬂﬁ‘Uaﬁg (Necessity for the Performance of a Task Carried out in the
Public Interest or in the Exercise of Official Authority)

GDPR 11a71 6 (1) (e)” Amuain msusznanatoyaduyanastdlnegnails
\Humsuszmanadeyadiuynnaiiveusongrnevnidunisussmnanadeyadiuynaadil
ausndulunsufofniiieussloviassuevdensufiRnidlaedminivesss
Tnenguanedidugulunsufsiniivesdminiivessyiu enadunguunedifidinua
Srunagniuvieliisunanaifaudminifly uenand nsagfinrsanindnthivesy

30Information Commissioner’s Office, Vital interests [Online], available URL: https:./ico.org.uk/
for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/
lawful-basisfor-processing/vital-interests, 2021 (April, 22).

“hluldfunsldvsedamedeyadiuynnadie Tnonaveunns 27 udmsssadyadiduases
Joyadiuynna w.A. 2562.

Faiihauariinindan, Yedunnvesanznssundnisislyiansanimsesvdysfa
ﬁ:uﬂiaﬁagad’mqwﬂa .. .... [Online], available URL: https//ictlawcenter.etda.orth/de_laws/download file/5
_ Notice Draft-DP.pdff, 2564 (&3v11A31, 16).

*General Data Protection Regulation (GDPR) 2016 Article 6 Lawfulness of processing

1. Processing shall be lawful only if and to the extent that at least one of the
following applies:
(e) processing is necessary for the performance of a task carried out in the public

interest or in the exercise of official authority vested in the controller
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wfudwihiivesifiannsadgruniungvanesiy GDPR 11091 6 (1) (o) léudelaiiu
lulgRarsanluainnisdnesing (Organization) waliN91584191N1579 (function) Ue9
mhenuressgiudundn Memgimnmhsnuresismhenulaninsnunisiesnsoe
Uszsnanateyadiuyanaiiionisiasuiduussleviassususimsnudnaniaylallfd
amuvmummwmﬂﬂEJmqﬂmmmmwmmuﬂgumamu GDPR 11051 6 (1) (e) @
ufu luuumesUssmalneiunes 24 (@) wimszsdydfduasesoyadiuyang
WA 2562 frualinmanusivsndeyaaansansyilalaglidedasuanuBugennnidives
Yoyadruyananindunisdnduiienisujoanilunisdniunisaiieusslovl
as1sazvesmuANdeyadiuyaravsou fURnTfilunsldsunessildueuliungmuny
Joyadiuyana Faduuntuaaiifidesfriueaiientuiu GDPR 11951 6 (1) (e)

2.6 g1uuselyvidurausssuvasdalugudayadiuyanansayananIsuan
(Legitimate Interest)

GDPR 119151 6 (1) (0™ Awusilsk nsUszananateyadiuyanastrdlaegramil
\Hunsuszinanateyadiuyanaiiveushongunevnadunisussinanateyadiuynnadil
anudnduiiotnguszasdsufunalselovilagveusssuvesimunuteyadiuyananio
vosyppanisuen uudlunsdiivsslenidureussaunduiiuiianatosninauselowd
Avsduiiuguvdoainimveaiivasduyana Insnzegddlunsdidvesdoyadiu
yaratdudiend Wefiansanatnunesi 6 (1) () ves GDPR udinisussunanadoyalagdns
gulstlevisureussauvasmunudeyadiuyanaii anmnsanseyinldedrsdanguniinig
$regrumenguanedue sl lesan “Usslewidurousssu” (legitimate interests) i
lilsgalsiuinguizasdvesnisuszmnanadoyaifivsusznislavszmaniddaeameiay
FIUMIN VAU (WU MIUsznanateyaiitensUfiRnmdyan msUszmnanatoya

*General Data Protection Regulation (GDPR) 2016Article 6 Lawfulness of processing
1. Processing shall be lawful only if and to the extent that at least one of the
following applies:

(f) processing is necessary for the purposes of the legitimate interests pursued by
the controller or by a third party, except where such interests are overridden by the interests or
fundamental rights and freedoms of the data subject which require protection of personal data, in particular
where the data subject is a child.
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dlensuftRniunguune n1sdszanadeyaifioussanisiavessy udu) demni ns
Uszananadeyalage1agulszlenidureusssuvesmunudayadiuyanadaaunsansyii
lé‘LUﬂﬂiUizmaawaSﬁayjaﬂqﬂﬂizmwﬁﬁi’mqUizaqﬁmmmmmi (Any Type of Processing for
any Reasonable Purpose)

ohdlsfnu Wosnmisldruiinisendisniufosdinuslunistaimdn
seninelselevidureusssuvesmuaNtaaduyAnafiuNanITenUAsdnSLasLaIAINYDS
Fwesdeyadiuyana Funasiifldlunmsdaintinssnidnldideisaesssmatinannd
Bondn “nsUsviliuanudunen” (Three-part Test) suusgnaulumenisussiliuamnuaey
muingusvasdveinisuseuiateyadiuyana (Purpose Test) nisusidiuaiudnduly
nsUszaanatoyadiuyAna (Necessity Test) hagnsussiiuanuaunasenieuselovi
SUYBUTITUVDIEAIUANTBLAEIUYAAATUNANTENUADANTLAZIAS N INVBAA VBT DY adIY
yAAa (Balancing Test) snsetunmusilunisdaiminsenirsuselondlfdefunneiud
Judsimagsssuuisananglsy (Court of Justice of the European Union) léanewdn
Wluvaneaisetudsannsainuszgndldtumsyssidiuanusuneuldid

%y’umau‘ﬁwﬁa n1sUsziiuauveumeingUssasAveanisussuiadoyadiu
yAAa (Purpose Test) tfu fiofinismsivaeui miﬂivmammauamumﬂaamﬂmmﬂ
Muauumaauuwummammaﬂsuaaﬂ‘mLﬂu “Usﬂwuau%amﬁm” (Legitimate Interest)
sghauasevidol Tnoid “Ussloviduroussan lldvmnsmufisuiusslonsy
yousTavasAuANdayadiuyaraiity uidtnenuTissloniSuroussuves
yAnan1euanIaUselevidureusssudodinulagn1nsiu (Legitimate Interest of the
Public in General) 8née aeslsiny Wosnnlumeujifnisuszananadeyadiuynna
Tnsorfugiuvesusylovisureusssuil annsonserildegresnirmnaiuetiadenis
fvusdeiidulsglonisureussaulfidulssianesauusuned Sadudsiliannsa
nagvild Fremgil masfinnsunitinguszasdlunisUssananadeyadiuynnasgnamieag
Huluileyselovisuveussmmegauudeyavesyananieusnvidesedinulngnmsu
violidu Fefesfiarsunnntefiensadusensdly fedrswesinguszasdiiiuluidie
Uselegtdurauss vl AmuANtayavesyAnaniguanvisedadnulagn ngiy lawn
mstlesfiumsaoadsmiedena msfnuausiunsasafonisleiues msamuuizua
YosMansziALiansevEendunsesonutiunsanssue Wudy

Tumauiiaes mavsmiiunnusidulumsUssananatoyadauyana (Necessity
Test) v “musndu” (Necessity) Tuusunduin bildmnenrudwuneinmsussanana
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Youaazidudsivimdeiils (Absolutely Essential) #onnsussqinguszasdetndlaegromils
uivINEAMILAEII1 nsUszananateyaduyanailuniadeniivuizaudenisusig
Tngusvasdeeslnogrmilafilaimunly (Proportionate Way of Achieving a Purpose) &4
mMsflagnsulein msvszananadeyassiiumadeniinunzaudenisussainguszasd
oglnodranisildmmualivdelaidy annsansgililaedumin $8n1sdufianunse
us3g InqUszasAfiimunlildlnensenudeansviela nwvsnivesieyadiuynnaldifos
nmsUszanauiiundelsl (Less Intrusive Alternative)

Funauiieny sUsufiuauannaszniUsslesidurousiauesdmuny
JayadiuyAnaiuNansEnUAednSLaslatnMYeLIIveIeyadIuYAAa (Balancing Test)
thu Foadumsusaiulaemilads “muaunaiidusssu” (fair balance) searinsnmAAney
ﬁﬂ{]wmaﬁuﬂiaqﬁu lagvan “mmamaﬁﬂuﬁﬁm” i Lﬁuéﬂﬁmaqaﬁﬁmmmmw
Eﬂiﬂiﬁmmﬁﬂmﬂ’ﬂuﬂa Sky Osterreich GmbH v. Osterreichischer Rundfunk (2013)”
¥ “lunsdififidvduazianmduiiugunansussmslésunsdunsesnisussduanuld
é’ma";‘wuawwﬁ’zyiﬁmuﬂgwmmmawmwqiiﬂifu Aeansevilnengauseliuseuousening
ToFonfosfidvualTluundydidn Monsfuasesdniuaziainmilisadostuadfiiig
finnsnn waradaunadifusssn (Fair Balance) sewinsdoiFondowineg warbu” Tas
Yadeiidndy 3 Usenis fenathunldlunistasssduniuaunaiidusssudu Téu
1) sysuvAvestoyadiuyanafifiosnisaziirluuszanana (Nature of the Personal Data)
nanfe Befeyaduynnadudoyaiifinuseulm (Sensitive) unnwinlaAdadudeyadis
Tonafiagnsenusednuaziainimveadivesdoyadiuyanaldinndumitu 2) a2y
ANANT9UTEUSIIN (Reasonable Expectations) vesiiwasdeyadiuyanainlenadiveya
druyanavosnuazgninnliluaniunisaidug funtosfisdla Tnsaiusauseidiv
AuduusTEnIvesleayaduyanaiulAIuANdeLa NInseinvedAIuALdeYaty
ofin doyauiduldgnifununalnensnidwesdoyadiuyaeaniols uazgnifiv
sunmnduszegnateuudeds Hudu way 3) wansevufienafiniuainms
Uszananadeyadiuyama (Likely Impact) nd1ife Aoedin1sussiiuanumuzveinig
FAomefiorniatuiuidmestoyadiuyanaldmndeyaduinmsdalvaviogniillduen

35CJEU, Case C-283/11, Sky Osterreich GmbH v. Osterreichischer Rundfunk (2013), Judgment Of
the Court (Grand Chamber) of 22 January 2013.
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fnusvasd nieuisniufanasmsvesimunudeyalunistiostudoyadiuyanasila
vsegnilliaingUszasd Useneufiume

fhogravesaRfidfyfddosiunisussinanateyadiuyanalnsendogiu
waUsglomidureussuvesmunuteyadiuyananioyananisuen liud afndadulae
AagRsssuwisannmeglsy Valsts policijas Rlgas regiona parvaldes KartTbas policijas
parvaldes v. Rlgas paivaldibas SIA "Rlgas satiksme” (2017)” Imﬂﬁﬁﬂiﬂﬂg%mﬁ%ﬁﬂ
31 Tudousuaay a.e. 2012 autusiindluiiesini (Risa) Ussmadmide (Latvia) ldvensa
winglidamaileflasansveauiindfanarn dadufionilauszgsamlfifngtfvnden
BUAUTAlAAITUTETNIVRIUTEN R US¥N R Aeanisiseniasandemeainusenyseiu
wiviemUsERuldUfiasenuiuiinlaedrang i gUiRmadanaiinainanulsyannues
flavansuitm R Ieldvedeyadiuynnaveslnsansandrtnnussadieldlunsiosies
UtUsziulveldademeiiindu Inglunsfinnsanefidngn aagfsssuuiaanaim
glsulaldman “nmsdssdiuautumen” (Three-part Test) fadaluil

Funauiinils nsussduanureufeTngUsrasdvesnsUssanadoyadiu
yARa (Purpose Test) Fnagfsssuwisannmelsuliitadedn Tnguszasdlunisiiusiusi
Yoyaduyanaaniivesteyadiuyanaiidugiemndemeiiiensuszmanatoyalae
yanafiallunsidondosidulnumaunuiu Buinguszasdlunisussananadeyadiu
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Abstract

Drones or unmanned aerial vehicles are a new technology that can be
applied to industry in the field of cargo transportation in the near future. Using
drones for domestic air cargo transportation will save time in shipping and bring
more convenience to users. Although Thailand has a law related to flying drones, it
is found that the law does not focus on using drones for air transportation. Law only
sets footer purposes for other purposes, which are broadly defined. Without a
specific legal framework, it is therefore not clear whether drones can be used for air
transport.

This research therefore studies the feasibility of using drones for the
purposes of air transport in Thailand, the definition, characteristics, and types of
drones, the possibility of using drones for the purpose of air transport in Thailand
and to compare laws related to drones for the purposes of the air transportation of
the United States, Japan and France.

From research studies, it is found that the potential for using drones for
delivery purposes in Thailand is not sufficiently effective. Although there are drone
regulations, it does not cover delivery for commercial purposes. Thailand should,
therefore, promulgate the Drone delivery regulations by enacting a clear definition
type of drones to meet the objectives in the law and reduce authorities’” discretion
in the licensing Drone Delivery application. There should be a policy that encourages
innovation while also emphasizing national security measures and the protection of

people's lives and property.

Keywords: drone, delivery drone, air transport
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Felaifigndu Uizmwmmﬂmu‘ﬁ'mmumiﬁumﬂmauaﬂ W.f. 2558, 18 4.

5Chicago Convention 1944, Article 8 No aircraft capable of being flown without a pilot
shall be flown without a pilot over the territory of a contracting State without special
authorization by that State and in accordance with the terms of such authorization. Each
contracting State undertakes to ensure that the flight of such aircraft without a pilot in regions
open to civil aircraft shall be so controlled as to obviate danger to civil aircraft.

6ICAO, Amendment 43 to the International Standards, « Rules of the Air » (annex 2 to
the Convention on International Civil Aviation), mars 2012.

A remotely piloted aircraft, its associated remote pilot stations, the required command

and control links and any other components as specified in the type design.
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*Arrété du 24 décembre 2013 fixant les regles relatives a la conception et aux
conditions d’utilisation des aéronefs militaires et des aéronefs appartenant a UEtat et utilisés par
les services de douanes, de sécurité publique et de sécurité civile qui circulent sans personne a
bord, JORF n°0302 du 29 décembre 2013, texte n°40 [arrété de 2013 relatif aux aéronefs
militaires et aéronefs d’Etat].

9Convention relative a aviation civile internationale, 7 décembre 1944, 15 UNTS 295,
ICAO Doc 7300/6 (entrée en vigueur: 4 April 1947) [Convention de Chicago].

PArrete du 17 décembre 2015 relatif 4 la conception des aéronefs civils qui circulent
sans aucune personne a bord, aux conditions de leur emploi et aux capacités requises des

personnes qui les utilisent.
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Heesar A. Mufioz, and others, “Unmanned aircraft systems in the national airspace
system: a formal methods perspective,” ACM SIGLOG News 3, 3 (August 2016): 67-76.
12Code of Federal Regulations Title 14, Chapter 1, Subchapter A, Part 1, Definitions and

Abbreviation.
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13Civil Aeronautics Act No. 118 of 2006 and Ordinance for Enforcement of the Civil

Aeronautics Act.
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“Directorate General for Civil Aviation (Direction générale de |'Aviation civile), AERONEFS
CIRCULANT SANS PERSONNE & BORD: ACTIVITES PARTICULIERES [Online], available URL: https://
www.aeroport.fr/uploads/documents/Guide AYC3%89RONEFSY620CIRCULANTY620SANSI%620PERSONNE%20%6C3%
A0%20BORD%20%20ACTIVIT%C3%89S%20PARTICULI%C3%B88RES v1.pdf, 2015 (December, 22).

19L'Agence nationale des fréequences (ANFR), Le tableau national de répartition des
bandes de fréquences [Online], availableURL: https://www.anfr.fr/gestion-des-frequences-
sites/tnrbf/, 2021 (May, 04).
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“Arrete du 17 décembre 2015 relatif 4 la conception des aéronefs civils qui circulent
sans aucune personne a bord, aux conditions de leuremploiet aux capacités requises des
personnes qui les utilisent.

“'Arreté du 17 décembre 2015 relatif & Uutilisation de U espaceaérien par les aéronefs

qui circulent sans personne a bord.
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“Directorate General for Civil Aviation (Direction générale de lAviation civile), AERONEFS
CIRCULANT SANS PERSONNE & BORD: ACTIVITES PARTICULIERES [Onlinel, available URL:
https.//www.aeroport.fr/uploads/documents/Guide_A%C3%89RONEFS%20CIRCULANT%20SANS%
20PERSONNE%20%C3%A0%20BORD%20%20ACTIVIT9%C3%895%20PARTICULI%C 3% 88RES v 1 .pdf,
2015 (December, 22).
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“Ministere de la Transition écologique, Réglementation pour "exploitation d'avions
et hélicoptéres (AIROPS) [Online], Available URL: https://www.ecologie.gouv.fr/reglementation-
lexploitation-davions-et-helicopteres-airops, 2021 (April, 01).

“Directorate  General for Civil Aviation (Direction générale de lAviation civile),
Documents OACI - Edition 2021-2022 Marchandises dangereuses [Online], available URL:
https://www.ecologie.gouv.fr/sites/default/files/Nouveautes 2021 2022.pdf, 2020 (November, 1).

*'Directorate General for Civil Aviation (Direction générale de l'Aviation civile), AERONEFS
CIRCULANT SANS PERSONNE & BORD: ACTIVITES PARTICULIERES [Online], available URL:
https://www.aeroport.fr/uploads/documents/Guide A%C3%8IRONEFS%20CIRCULANT%20SANS%
20PERSONNE%2096C3%A0%20BORD%20%20ACTIVITI6C3%895%20PARTICULI%C3%88RES v1.pdf, 2015
(December, 22).

%L oi No 2015-992 du 17 aodit 2015 relative a la transition énergétique pour la croissanceverte.
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®Title 14 of the Code of Federal Regulations (14 CFR) part 135 certificates.
49 CFR Subpart C - Authorization and Requirements for the Use of International Transport
Standards and Regulations.
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*Civil Aeronautics Act No. 118 of 2006 and Ordinance for Enforcement of the Civil
Aeronautics Act.

ZLive Japan, Tokyo and Surroundings: Parks [Online], available URL: https://livejapan.
com/en/in- tokyo/go-visiting/ go- nature/go-parks/, 2020 (November, 17).
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*The Civil Aeronautics Act, Article 194, Paragraph 2.
*The Civil Aeronautics Act, Article 194, Paragraph 1.
*Aviation Act (Act No. 231 of July 15, 1947).
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*Ordinance for Enforcement of the Aviation Law (Ordinance No. 56 of the Ministry of
Transport on July 31, 1947).
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Abstract

This research aims to study and summarize Malaysian law database since
Malaysia is a member of the ASEAN Economic Community (AEC). Among AEC
members, Malaysia is competitive in terms of close geography, trade and industry,
which make Malaysia significant to Thailand as a partner and a competitor.

The research focuses on the importance of laws regarding trade and
investment in Malaysia which may be relevant to Thai entrepreneurs in Malaysia.
The researcher chooses to compose, observe and present legal issues regarding the
company formation and the income tax. This will be useful for academic studies
and Thai policy making strategies in the future.

This research is conducted by using the documentary research method and
finds observations on company types and the income tax in Malaysia in three
following issues.

1) Formation of a company in Malaysia can be done in 2 types: limited
company and unlimited company. Furthermore, the limited company can be under
2 cases: a limited company by guarantee and a limited company by shares.
Foreigners are allowed to setup only a ‘limited company by shares’.

2) The Malaysian corporate income tax is a 24% flat tax. However, there is a
SME promotion campaign for small and medium enterprises with the registered
capital not exceeding 2.5 million ringgit (approximately 18.75 million baht). The
qualified SMEs will be subject to an 18% tax rate for its first 500,000 net profits
(approximately 3.75 million baht); and

3) Limited companies registered under the special regulations on the Labuan
Istand will be treated with special tax treatment. That is, a Labuan Company can
choose to be subject to a 3% flat tax on its profits or a lump-sum tax of 20,000 ringgit
(approximately 150,000 baht).

Types of business and the income tax are critical factors to the decision
making on trade and investment. The study of business types and the income tax of
neighboring countries is beneficial when using competitive advantages to design

policies that attract trade and investment from foreign investors. This will help
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develop Thailand to become the center point of trade and investment in the Asean

Economic Community in the near future.

Keywords: income tax, Malaysia, AEC
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1Companies Act 1965 (Revised - 1973), Section 14 (1)

“Subject to this Act any two or more persons associated for any lawful purpose may by
subscribing their names to a memorandum and complying with the requirements as to
registration form an incorporated company.”

2Companies Act 1965 (Revised - 1973), Section 29 (1)

“There may in the case of a company limited by shares and there shall in the case of a
company limited by guarantee or limited both by shares and guarantee or an unlimited
company be registered with the memorandum, articles signed by the subscribers to the
memorandum prescribing regulations for the company.”

3Companies Act 1965 (Revised - 1973), Section 122 (1)

“Every company shall have at least two directors, who each has his principal or only
place of residence within Malaysia.”

4Companies Act 1965 (Revised - 1973), Section 139 (1)

“Every company shall have one or more secretaries each of whom shall be a natural
person of full age who has his principal or only place of residence in Malaysia.”

5Companies Act 1965 (Revised - 1973), Section 4 (1)
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company limited by guarantee” means a company formed on the principle of
having the liability of its members limited by the memorandum to such amount as the
members may respectively undertake to contribute to the assets of the company in the event
of its being wound up.”

t3Companies Act 1965 (Revised - 1973), Section 4 (1)

““company limited by shares” means a company formed on the principle of having
the liability of its members limited by the memorandum to the amount, if any, unpaid on the
shares respectively held by them.”

7Companies Act 1965 (Revised - 1973), Section 18 (1)

“The memorandum of every company shall be printed and divided into numbered
paragraphs and dated and shall state, in addition to other requirements—

(d) if the company is a company limited by shares, that the liability of the members is
limited;

(e) if the company is a company limited by guarantee, that the liability of the members
is limited and that each member undertakes to contribute to the assets of the company, in the
event of its being wound up while he is a member or within one year after he ceases to be a
member, for payment of the debts and liabilities of the company contracted before he ceases
to be a member and of the costs, charges and expenses of winding up and for adjustment of
the rights of the contributories among themselves, such amount as may be required not
exceeding a specified amount in addition to the amount, if any, unpaid on any shares held by
him.”

8Companies Act 1965 (Revised - 1973), Section 18 (1) (f)
“if the company is an unlimited company, that the liability of the members is

unlimited.”
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9!\/\inistry of Domestic Trade, Co-operatives and Consumerism Malaysia, Guidelines on
Foreign Participation in the Distributive Trade Services [Online], available URL: https://www.
kpdnkk.gov.my/kpdnkk/wp-content/uploads/2017/04/WRT_Guideline.pdf, 2018 (July, 11).

wﬂmuﬁﬁgﬂ The Mall, 2.37, Jalan Putra, 50300 Kuala Lumpur, Wilayah Persekutuan Kuala
Lumpur 9. +60 3-4043 0811.

11Registra‘cion of Businesses Act 1956, Section 5 (e).

“Income Tax Act 1967, Section 8 (1)

“For the purposes of this Act -

..(b) a company or a body of persons (not being a Hindu joint family) carrying on a
business or businesses is resident in Malaysia for the basis year for a year of assessment if at any
time during that basis year the management and control of its business or of any one of its

businesses, as the case may be, are exercised in Malaysia.”
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“Inland Revenue Board of Malaysia, Tax Rate of Company [Online], available URL:
http://www.hasil.gov.my/bt_goindex.php?bt_kump=5&bt skum=28&bt posi=5&bt unit=1&bt seq
u=1, 2020 (December, 9).

14Income Tax Act 1967, Schedule |, Part | Rates of Tax

Paragraph 2A. “Subject to paragraphs 2B, 2C and 3, income tax shall be charged for a
year of assessment on the chargeable income of a company resident and incorporated in
Malaysia which has a paid-up capital in respect of ordinary shares of two million five hundred
thousand ringgit and less at the beginning of the basis period for a year of assessment at the

following rates:

Chargeable income RM Rate of income tax
For every ringgit of the first 500,000 18 per cent
For every ringgit exceeding 500,000 25 per cent

for the year of assessment 2015 and 24 per cent for the subsequent years of

assessment.”
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®Income Tax Act 1967, Schedule |, Part | Rates of Tax.
Paragraph 2 B. “The provisions of paragraph 2A shall not apply to a company referred
to in that paragraph if more than—
(a) fifty per cent of the paid up capital in respect of ordinary shares of the company is
directly or indirectly owned by a related company;
(b) fifty per cent of the paid up capital in respect of ordinary shares of the related
company is directly or indirectly owned by the first mentioned company; or
(c) fifty per cent of the paid up capital in respect of ordinary shares of the first
mentioned company and the relate.”
“Income Tax Act 1967, Section 77A (1)
“Every company, trust body or co-operative society shall for each year of assessment
furnish to the Director General a return in the prescribed form within seven months from the
date following the close of the accounting period which constitutes the basis period for the year

of assessment.”
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(4) Labuan Trusts Act 1996 (Wszs1wUgyQjAnowsanalulu a.a. 1996)
(5) Labuan Limited Partnerships & Limited Liability Partnerships Act
2010 (wszsydeyslavnaiuduiiawasinaudiudiaausuinaiuiu a.a. 2010)
(6) Labuan Financial Services and Securities Act 2010 (WsgT1vUgYa)#
UTNINNAIRULBZRENNTNGATUIU A.A. 2010)
(7)Labuan Islamic Financial Services and Securities Act 2010
(nsesUngRusn1smensiudaauuasnannsngaiuiu a.a. 2010) Wudu
yiail Tnamuagldsuansusslonifimuiodaasunsamuumnzaiuiy
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YLabuan Corporation, Ministry of Federal Territory, Incentives [Online], available URL:
https://www.pl.gov.my/en/insentif, 2018 (July, 31).
*Labuan Companies Act 1990, Section 14

“(1) Subject to this Act, a Labuan trust company or any other person may, by
subscribing its or his name to a memorandum and complying with the requirements as to
registration, form a Labuan company for any lawful purpose.

(2) If a subscriber to a memorandum is a corporation or a Labuan trust company, the
memorandum may be subscribed by the corporation or the Labuan trust company, as the case
may be, under its seal or by some person duly authorized on its behalf.”

“Labuan Companies Act 1990, Section 85 (1)

“Every Labuan company shall at all times have a registered office in Labuan, which

office shall be the principal office of a Labuan trust company.”

L abuan Companies Act 1990, Section 7 (1)

“A Labuan company may be incorporated for any lawful purpose and, subject to any
other written laws on financial services applicable to Labuan, shall carry out business only in,

from or through Labuan.”
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*' abuan Business Activity Tax Act 1990, Section 4 (1)

“Tax shall be charged at the rate of three per cent for a year of assessment upon the
chargeable profits of a Labuan entity carrying on a Labuan business activity which is a Labuan
trading activity for the basis period for that year of assessment.”

* abuan Business Activity Tax Act 1990, Section 7 (1)

“Notwithstanding section 4, a Labuan entity carrying on a Labuan business activity
which is a Labuan trading activity may, within a period of three months (or any extended period
as may be allowed by the Director General) from the commencement of a year of assessment,
elect, in the prescribed form, to be charged for that year of assessment to tax of twenty
thousand ringgit.”

Labuan Companies Act 1990, Section 14 (3)

“A Labuan company may be—

(a) a company limited by shares;

(b) a company limited by guarantee; or

(c) an unlimited company.”

*Labuan Companies Act 1990, Section 2 (1)

““company limited by guarantee” means a company formed on the principle of having
the liability of its members limited by its memorandum to such amount as the members may
respectively undertake to contribute to the assets of the company in the event of it being

wound up;
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“company limited by shares” means a company formed on the principle of having the
liability of its members limited by its memorandum to the amount, if any, unpaid on the shares
respectively held by them.”

*Labuan Companies Act 1990, Section 2 (1)

unlimited company” means a company formed on the principle of having no limit

placed on the liability of its members.”
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Abstract

Suspension of the determination of imprisonment and suspension of the
execution of imprisonment, especially the latter are alternative measures considerably
implemented into practice instead of imprisonment. While there are few law
literatures mentioning and studying about “objectives” of the measures, this article
aims to present a study about objectives of the measures. Furthermore, the article
also mentions “some observations” about the measures by conducting documentary
research. The results of the study reveal that there are several objectives which can
be employed to explain “the existence of the measure” as well as “the reason that

the government implements the measure.”

Keywords: suspension of the determination of imprisonment, suspension of the

execution of imprisonment, objectives
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Abstract

This research aimed to study laws related to labor and authorities and
obligations of the labor inspector, to examine problems of authority exercising
pursuant to the laws of the labor inspector in giving an instruction and discretion of
the labor inspector, to investigate rights of the employers in filing a case in courts
and appellation against the labor inspector’ instruction, and to explore guidelines for
law amendment related to the instruction screening process and discretion of the
labor inspector. The study was conducted with documentary and quantitative
research methods where a questionnaire was employed for data collection.

The findings revealed that the labor inspector is a government official
according to the Labor Protection Act B.E. 2541 (1998) (amended), having authorities
and obligations to give an instruction for employers to fully comply with labor laws
in different aspects especially when a complaint from an employer is made in case
the employer violates the Labor Protection Law. It includes a case that an employer
fails to make payment to employees according to the Labor Protection Law. An
instruction giving of the labor inspector is administrative pursuant to the laws on the
administrative procedures. However, the Labor Protection Law determines specific
methods pertaining to the administrative instruction review of the labor inspector for
employers who fail to make correct payment by the employees’ request pursuant
to Section 125, and an instruction for the employers to fully abide by the Labor
Protection Law in Section 139 (3). Meanwhile, other instructions are not specifically
defined in accordance with the labor protection law, subjected to the principles of
administrative instruction review under Section 44 of the Administrative Procedure
Act B.E. 2539 (1996).

The study found that specific methods in Section 125 of the Labor Protection
Law are defined that the employers, employees, or heirs of the deceased employees,
who are not satisfied with the labor inspector’s instruction may enter a lawsuit in a
court and the labor court has authority to consider issuing a diagnosis. It is

problematic when an employer is not satisfied with the labor inspector forcing the
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employer to make payment to employees. It is the delay in cases which affect
payment by rights of the employees or the heirs of deceased employees.
Furthermore, a specific method pursuant to Section 139 (9) of the Labor Protection
Law that an employer appealing against the labor inspector’s instruction to the
director general or an assigned provided that the labor inspector is not allowed to
review that instruction is a problem to the labor inspector in discharging his duties
under his instruction and discretion. If he was allowed to reconsider and revise the
instruction as same as the review in accordance with the laws on the administrative
procedures, it would be suitable that the official could screen his instruction before
consideration by the director general or an assigned as the direct commander of the
labor inspector. According to the present study found that the most employers,
employees and labor inspectors have knowledge pursuant to the Labor Protection
Act, and they agree to the instruction giving of the labor inspectors and appellation
against the labor inspector’s instruction. They also have an agreement with the
proceedings entered as a case in the Labor Court.

The researcher has suggestions as follows: the Labor Protection Act B.E. 2541
(1998) (amended), Section 125 and Section 141 should be revised in consistence with the
appellation against an instruction pursuant to the Administrative Procedures Act B.E.
2539 (1996), Section 44. The labor inspector’s instruction should be appealed and
proceeded in a timeframe specified by the Administrative Procedures Act. If a labor
inspector disagrees to such appellation, the director general or an assigned should
proceed in a timeframe according to the Administrative Procedures Act in entering a
case to the court which is the final step under authority of the Labor Court.
Additionally, a training related to the labor law, administrative procedures law, criminal

law and other laws relevant to the labor inspector’s operations should be provided.

Keywords: labor inspector, authorities and obligations, administrative order
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