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Abstract

Nowadays, transactions do not only occur in the form of physical goods but
also include the sale of digital content such as movies, software, and games. The
United Kingdom, enacted the Consumer Rights Act 2015 (CRA 2015) which extends
consumer protection concerning the quality of goods from traditional protections to
include digital content.

The protection under CRA 2015 is as follows: Firstly, under Section 34, CRA
2015, it is stipulated that the standard of goods sold in digital content must be of
satisfactory quality. Secondly, under Section 35, CRA 2015, it is required that digital
content be fit for a particular purpose that the consumer has informed the seller.
Lastly, Section 36 of CRA 2015 requires that digital content must correspond to the
description provided by the seller. When comparing with Thailand, the standard of
consumer protection regarding the sale of digital content does not have specific
provisions that apply directly. Various laws need to be applied together, such as the
Consumer Protection Act B.E. 2522 and the Electronic Transactions Act B.E. 2544. For
this reason, Thailand should have specific laws to govern and protect the quality of

digital content effectively.

Keywords: digital content, consumer, transaction
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1 =3 a o a L3 v a N [ k4 I o 1
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a 13 & 1 [ “« Yy & I o v Al 1 12 [y I a
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'St Albans City and District Council v International Computers Ltd [1996] 4 All ER 481.

’Ewan McKendrick, Contract Law: Text, Cases, and Materials, 6th ed. (Oxford: Oxford
University Press, 2014), pp. 418-420.

*H. Beale, “Software and the Sale of Goods Act 1979: A Misfit?,” Modern Law Review 60,
4 (1997): 581.
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‘R. Hooley, “Digital Dilemmas: The Sale of Software under the Sale of Goods Act,”
Information and Communications Technology Law 7, 2 (1998): 137.

°Richard ichard Susskind, The Future of Law: Facing the Challenges of Information
Technology (Oxford: Oxford University Press, 1996), pp. 76-77.
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°Rogers v Parish (Scarborough) Ltd [1987] QB 933.
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"Geraint Howells and Stephen Weatherill, Consumer Protection Law, 2nd ed. (Oxford:

Oxford University Press, 2017) on how terms and conditions complicate fitness for purpose.
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®Re Moore & Co Ltd and Landauer & Co [1921] 2 KB 519.
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Abstract

Mediation is an essential dispute resolution mechanism that alleviates court
burdens, reduces litigation costs and enhances the efficiency of the justice system.
However, despite Thai laws such as the Mediation Act B.E. 2562 and Section 20 ter
of the Civil Procedure Code providing for mediation both before and during litigation,
the enforceability of mediated agreements remains limited. This legal uncertainty
discourages disputing parties from engaging in mediation, leading to continued reliance
on litigation. Additionally, mediation in Thailand is predominantly voluntary, which
prevents many cases with strong potential for settlement from being resolved through
mediation due to a lack of mutual consent.

Comparative legal studies reveal that many jurisdictions have adopted measures
to enhance mediation effectiveness. Singapore allows direct court recognition of
mediated agreements, ensuring their enforceability. The United Kingdom mandates
mediation in certain cases and provides legal mechanisms to uphold mediated
settlements. Meanwhile, Australia has integrated compulsory mediation in specific
civil disputes and promotes mediation as a primary dispute resolution method. This
article proposes three key reforms to improve Thailand’s mediation framework:
(1) strengthening the legal enforceability of mediated agreements, (2) implementing
incentives such as court fee reductions or tax benefits to encourage mediation, and
(3) establishing clear timeframes for court-annexed mediation to prevent procedural
delays. By adopting these measures, Thailand can build a more reliable mediation
system, reduce judicial caseloads, and align its dispute resolution practices with
international standards.

Keywords: mediation, role of courts, dispute resolution
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https://www.judiciary.gov.sg/civil/register-settlement-agreement, 2017 (March, 22).
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®Eunice Chua, “Mediation in the Singapore Family Justice Courts: Examining the mandatory
mediation model under the judge-led approach,” Civil Justice Quarterly 38 (2019): 97-110.
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®Singapore Legal Advice, Divorce Mediation in Singapore [Online], available URL: https://
singaporelegaladvice.com/law-articles/divorce-mediation-in-singapore, 2024 (January, 9).
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Practitioner 9 (2020): 1-25.
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“Australian Government, Family Dispute Resolution [Online], available URL: https://
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Abstract

The Arbitration Act B.E. 2545 (2002) lacks explicit stipulations regarding the
criteria for selecting the applicable law concerning arbitration agreements. This
ambiguity raises controversial questions and challenges how the arbitrators interpret
and determine which applicable law applies to the arbitration agreements in
international commerce. The article discusses certain controversial questions regarding
the methods for selecting which applicable law applies to the arbitration agreement
in international commerce as follows: the ambiguity of the legal provisions under the
Arbitration Act B.E. 2545 (2002) and which applicable law is chosen and applied by
the arbitrators to the arbitration agreement in the arbitration process. Furthermore,
by comparing and analyzing legal framework pertaining to the applicable law of
arbitration agreement in Thailand and foreign countries as a guide to amend the
Arbitration Act B.E. 2545 (2002), the article explored foreign arbitration laws, such as

those in England, Singapore, and Switzerland.

Keywords: applicable law, arbitration agreement, international commerce
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wdninasinisdennguuneilideduiudygrounlanainisdaduuuiussingiuves
fiimneAna wenanni Uszinadanguiluunfnusungmanesuglanainis (Arbitration
Act 1996)° TaeiinuniygAvdninasinisidennguuneilitduiudygreygyilagainis

1% 1 v I o v o 11 o & < @ = d'ulu ' a
o llegedniau waziduanuduneu el Ysswelnenlunilslulssimeanadygy oy

Y

*Supreme Court, Kabab-Ji Sal (Lebanon) (Appellant) V Kout Food Group (Kuwait)
(Respondent) [Online], available URL: https://www.supremecourt.uk/cases/uksc-2020-0036.html,
2020 (October, 9).

*The Federal Assembly of the Swiss Confederation, Swiss Private International Law Act
1987, [Online], available URL: https://www.fedlex.admin.ch/eli/cc/1988/1776 1776 1776/en, 1989
(January, 1).

“Law Commission, Review of the Arbitration Act 1996, Final Report and Bill (Law
Com No 413. 2023) (Final Report) [Online], available URL: https://www.lawcom.gov.uk/project/
review-of-the-arbitration-act-1996, 2023 (September, 5).

“Elinor ThomasBarry FletcherJames Carter, The Law Commission’s Review of the
Arbitration Act 1996 - Polishing “a Gold Standard”? [Onlinel, available URL: https://www.
dlapiper.com/en-gb/insights/publications/2022/09/the-law-commissions-review-of-the-arbitration-
act-1996, 2022 (September, 26).
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Fenliounlanansduisnsssiutefinmssninsgdyan Womninszuaunsinnd
wazdanguninnisanduafivisena uaegelsia nszsadiaRoygilanainis we. 2545
ndvldlddydRtmdninusilunisidennguneilddeduiudygreyalanainisientd
ogstaau Fnilugtamiiagdeafiansan 2 Usens loun
Usgnisusn Jgymanulidaailuundygfisemdninasilunisidenngmuneldtady
udseygylananislumamavdseninsUsemalunsesstydfoualanains w.e. 2545
Usgmsfiaes Jymnsiiarsanidenngnelitafuivdaaeyanlanainisluma
WlvdseninUssmalagauylanaInIg
wmmﬁﬁ@aﬁnmﬂszLﬁuﬂ@,mﬂizﬁiajﬁwﬁ’ yelAndninauailunisiaenng g
alddeduiudygreyyilanainisluntamdedsgninaUszmaliognadaiauly
wszmwdryeReuglagainis e, 2545 uazannsnslunmaidenngumanelitsduiudayan
B ARAINTTTRIUTEINASINGY Ussinadealus uavUseinaainwosuaun Iuﬂﬁﬁﬁ@jé@mw
lilfidennpmnelitafuiudygyreyglanainisld WenSeuiioy warinmeiuniydf
vdninaueilunsidonngmnedilidsfuiudyaneunilanainis saenaudnymuumily
nsimuansnslunmsdennguuneildsduiudygreuglanainisvessemnalneg

solulusunan

Hg Y o o a ¢ J
2. nuanenlgderulunsayylnnaIn1snIewalydszndnsUssme

[ Y v v

deyymndyageuiingrunelidedu (Applicable Law %38 Governing Law) WA

QL Lefasiansantasfinudyninelanguunenlddanuruintu lnsanie

[Ag>]
I

g wendegseninaseina (Intemational contract) SidauAgidosiungunevans
Usena uazngrnevaeyszmadana e iiduundyaatuieatu? dduns
oyglamamsmendudseninUssmageudingunelddsdunansussian oud ngvane
Aldiaduiudnyeman (Applicable law to the main contract) nnusneldtaduiudaan
aunlANaIN1s (Applicable law to the arbitration agreement) LLazﬂQMmaﬁWﬁ'ﬁﬁUﬁu
amuﬁﬁf’aﬁmimau@ﬂmmmi (Law of the seat of arbitration) Ima@'é’mmmaﬁmum

i3]
12y

g a133043unn, Msseiudaininmnedyygsiasendneusema, iuiasa 3 (nsuymamuas:
Tayayn, 2566), i 135.
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naneilitsdunmeussandanardunguineiuandeiu’ 16 meldngunasiindiens
Faruwianguanegludesdoyan LaENENAMUFNAAVEIUNITLERLANUN (party autonomy)™
UNFIDEINTUY @:ﬁmmﬁaﬂaﬁﬂuumﬂgumaﬁiﬁz’fﬁaﬁuﬁ’ué’zgzmaqw}ﬂmamﬂﬁﬂuﬂgummm
Useina A usidmuanguanedldisduiunmsseiutefivam wasnguuneildfafuiuanui
tiinsaneyglagansidungrinevesusenea B

[

nskananudennguuienlddiAuivdngreunilanainislunianidive

v o 3

seninalsme wuseenliluaasdnuue laun ddayaeauanaanunlilaedauds (express
choice)® ludyanouglanainisiazanegnelinquinevesussmeala’® Suilogdyan
IMdennguaneflidaduiudynoyglanainiswd wansadyannasgugeulidna
aqmﬂmmmsmagjmalﬁﬂ’ﬁé’wamgwmaﬁlﬁlﬁaﬂﬁgu” viToAdyauansanulagUseny
(implied choice) Alé damnlunsdiduing suglanarnisinthiidumarnwginisal
mmé’amﬁwé’qmwLﬁmuwENgjé’q;iyﬂdﬂ:ﬁmmﬂizmﬁa}ﬂﬁﬂgumwaaﬂizmwﬂ,mﬁu
nguneflidsfuiudygreuglanains® esnnlifivsngnisuanaanunlaedaudses
adyalagenafinnsanainanumnasdenanuiitiiansaneynlanainis dennas uay
Snvazveadyan® doervsentunildluduan dWernuludua wuuvesdgn duiid
nsvid” aqa@uﬁiﬁumssﬁﬁwﬁﬂ Judu lunsdlvesmauislszmadingelafiansan

“Trevor C. Hartley, International Commercial Litigation: Text, Cases and Materials on
Private International Law (UK: Cambridge University Press, 2009), p. 566.

) H. C. Morris, “ Dicey & Morris on the Conflict of Laws,” The Cambridge Law Journal 53, 1
(March 1994): 310-312.

Saan] Foasuuna, “nsdenngraneiiielitsduiudygseninsema,” Msansinenand
UANINVFFTIUAENT 36, 2 (Tquieu 2550): 281.

“Yszans TnTaumdy, AesuIenguaInesENINUsEMALNUNARYARA (NTIMTAIMIUAS:
AN RUNNNINIAESIINAERS, 2566), i1 248.

Ole Lando and Kurt Lipstein, International Encyclopedia of Comparative Law (Mohr:
Tubingen, 1976), p. 13.

syanS Y Taumniy, Seudy, wih 249.

J. H. C. Morris, The Conflict of Laws, 2nd ed. (London: Stevens & Sons Ltd, 1980), p. 256.

Dy5zans YTy, Beadeat, wih 249-250,

“ofls e, Aeduredrdaemsdatuwisnguane, fusias 6 (1sumamues: ddinfufiya,
2560), 11 153-157.
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douan Teemnadyanlannasseiuteinmiulageugilanainsiuseneala Anawisseme
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amqwmﬂmimnw@é’mmﬂLLamLﬁ]mmimUﬂ%aﬂaLﬁaﬂﬂmemawizmmﬁziu’jwﬁulﬂu
ﬂawmaﬁﬁ’aﬁ’mmé’agﬁgw wriagalsfiniu maursussmasanguazadafatiadeduy q
Usznaumewuiu®

TunsinsaUssdueangmneiléiisdu (Applicable Law vi3e Governing Law)
sftagdesinnsandududuusn Ae gayanldidenngmneilddeiuliviels uazidenngmane
litsulitunsdlle esanddanenaliliidonngraneilidsiuelitunnnsd snfetiatu
é’ay@y}mmﬁmumﬂgmmﬂﬁi{fﬁaﬁuﬁumiizé’usﬁaﬁ‘wm (Applicable law to the main contract)
Ju npuranevesUszna A wagngrneildtaduiuanuiideinnsanoyglanainis (Law
of the seat of arbitration) Lungysnevesszina B usiddyalildidenngrunelivedi
fudauglanainisentd Felunsdluinil AU IARAINTEraNNAINUNITAINTN
dennguunedlitsfuiudygrouglanainisegisls ?quﬁuUizLﬁuwé’ﬂﬁﬁﬁauﬁﬂm
Tuunauil dadu eflaefasanimdninusilumsfinsandennguneilideiuluns
oyglamamsmendudsenieUssma Fsfeatnlafisrnuunnnsvesngruneilivaiuiy

wiaznstlldsnau lnealuisawuseantomduaindsznis sasaluil
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e e

e D 5D WD

2.1 ﬂgwuﬂﬂﬁiﬁﬁﬂﬁuﬁuﬁmgmﬁﬂ (Applicable law to the main contract)
“ayaymdn” (Main Contract e Principal Contract) munefs Sysyrdwdunil
Usesu 1 é’fgfm%asmﬂ doyaunneadna dyangn usu® dwdgyarsyailanains {Wu
é’mwzyﬂqﬂmajﬁﬁmumw mniideRnwmaudyamdnrsedyanusys Alvssfudefinnmiy
Tnonszurumseyalanainis degdnanenadmuaisnsszivdefinmlnoyglanaing
Hidutedyaymils (Arbitration Clause) Tudyaymdn Tnsnguuneliseduiudodoyan

[

sy lanansinidungrneeriunguunedilideduiudyyivan duusedyayiazana
wiliidunisianzilinguuneiilddaduiudedyaraugilanainistuwanaeainnguuie
nEdsAuiudyeyvan vsednnstinile adyeyre1avidyniounlenainis (Arbitration

[ v @ a U o Y = [N Il
Agreement) weneanandgyayvanidudnatufila aliindyareuglanainisigeglugluuy

“Ole Lando and Kurt Lipstein, op. cit., p. 47.
ZlygTad yuwin, 2y lanainis nouiuazuin, funassi 2 (nsaunnumiuas: nindasd,
2554), wi 32.
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Y v

voudedyaludyamdnrsedudygreunlanainisuenesnusiisin nguueiediiaiu
a [y a <

dyaiteniulagdaszmuvananuidueninavesdaynn (Separability)* Ineedaynn
a19muuang e lgUiduivdygraunilagainishiunnasainnguuneideduldiu
dgaudnla

1 1 < ' M 2o o 14
wingalsiony mnadyaldlanvualaedauwdaeliludyaouglanainis

o
[

Tumanalgdseninslsemainbmiuengrunglaunlddefuivdygioyylanainis

o
=

wértfu Fadudgmilaareuglanmmsesfionsundududuusnis nrunefiazdlitdy
AudyaouglagainislumanadiugssmnsUssimaazdungmngla demnfouBunseuIums
UYIANAINIT ‘mﬂﬁ@é’ﬂgﬁgmwimﬁ’mﬁmﬁlaqmmaugitﬁmaaé’mmauiyﬂmmmi
AnizayylaRaINsIzfosfinnsananuaysaivesdyaeyalanansneldngruneily
Ueduivdyreuylanainadenoussailiunssuiunseuglagainissely imsizanuauysel
VeI 18UIINNaIN1TILINANTENUDISIUIIVDIAML O UYILAAAINTIUAITALTY
nszUUNMTeUAlAnaINIRBlUAIY %ﬂumiﬁmﬁmflﬂgwmaﬁiﬁﬁﬁ’aﬁuﬁ’ué’fgcgwawﬂmmmi
Tumamndlvdsenieussina aaaygnlanainisenafinnsanainngrneilidsiuivdyyman?
yisengmneflisiuivanuiideiosanoyglanainis %uaEHJﬁuqaaﬁﬁ%amwauzyﬂmmmi
Wil lunsesvdyafoyalanainis wea. 2545 wnsn 367 ldladyafatananinaeiluns
dennprunediliteduivdyaeugilagainslumendvdseninasemnalisgnadaiau

Jedulssnutynid@euas@nuluunauilseld

v Y

iﬂf

“wsesvdaalAounlanainis WA, 2545, 11051 24 155AusN YayalAan LLazLﬁai“mﬂiga ]

Tideidedyaneuglagainistadudiuvdavesdygymdndudedygiuensamnandyaivdn

31“4‘«1@&171ammuaumﬂmmmmwmammmaﬂLﬂuimumalmumiﬁ yldnsznunsziitoudsdodyg
wlAnaINIg.”

#Julian D.M Lew, “The law applicable to the form and substance of the arbitration
clause,” Kluwer Law International (1999): 114-145.

“Gary B. Born, International commercial arbitration, 2nd ed. (The Hague: Kluwer
International Law, 2001), p. 108.

“nses1ydnysieunlanainig w.e. 2545, 11931 34 Jyalain “Tﬁﬂmzaumﬂmmmms%mm%aﬁwm
Tumungrnefiginmisualiihanlidsiuiutefinm lunsdfidnmstmusfnguneviessuungmne
voIUsznAln mﬂmam'mulmmuumiﬁmmLwﬂwmstmmng]wmsJﬁﬁummm Tlynguungdnmenis
mmnuumngwmmmﬂizmﬂuu
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2.2 nganeldtsiuiuantuiisiansanaylanains (Law of the seat of arbitration)
aamﬁﬁaﬁmsmaqmﬂmmmi (the seat of arbitration) Ao Uszinaduiduy
anfilunsdifiunssuiuniseyglananisionmn uazazdannaielesufsidan
ouglana1ns uaznssdulimivslasmanisUssmadenanidng dadu adyanTados
AmunUszmasuduanuiilumsdiunszuiumseugnlanainsioniludyamdnvie
dyaraualenainislumandisdseninauseme Imaﬂg]‘mnSWT%UQﬂUIuﬂﬁiﬁuqusuawwww
LLavmmsummsuaqauwﬂmmmm'ﬁ Ny LﬂuﬂgwmsﬁuamvLmaumuamumqwmim
ouglamansse endetraty magiimmideniitiinnsanidungiasunoy avsivenaning
mseyglenansgeudulununguinedingy Wusu wiegalsnd gdygrenannadon
ngvsnelidfunnanuiteiasaneyglanainsliunnsisluanngruneildiadiuun
doyymanvisedayayreuglasainisle™
2.3 ngneitliteduiudynounlnnains (Applicable law to the arbitration
agreement)

[y

ﬂgvimsmisummmaagapaumﬂmmmmi Gk ﬂ{]mﬂEJ“UEN‘Ui“LVIﬂIﬂﬁ@j Atyeyn

<

Bonlvinatsdulifudyaneyailanans Taeidungranefinazeygilananslifason

T o L]

TunsalfigRnmildtmundsngmnefiesihnlissiuiudefinmly Iiauzeuglananmsinn
Fofimmluamngunelne Guwsiidunsdfifinmsdatuuisngne AlkRasananndnivhensdndiu
wisngsnefinazeuglagansiuaun s uld

@:ﬁwwawﬁmumi”ﬂm%’mLﬁﬂﬁﬂmzaw:yﬂmmmﬁﬁé’mw%mm%aﬁ‘wwﬂ,maiéﬁ'wé’mmdm’m
q93n uazJusssu

mﬁﬁaéfa%yﬁmmmmmzaqiyﬂmQamwéfamﬂﬂﬂmmia Yoyen warrnludafinmmianisni
T ilsdsssamdonfoameneiifldtuganssuduse”

*Hague Principles on Choice of Law in Internation Commercial Contracts, Article 2

“1. A contract is governed by the law chosen by the parties.

2. The parties may choose -

a) the law applicable to the whole contract or to only part of it; and
b) different laws for different parts of the contract.

3. The choice may be made or modified at any time. A choice or modification made after

the contract has been concluded shall not prejudice its formal validity or the rights of third parties.

4. No connection is required between the law chosen and the parties or their transaction.”
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fansileg™ (existence) AuaNyYTa (validity) wagn13AAI1Y (interpretation) dayay
oyalamarnistu® esnmsendngnszuiunsoyglananslédu auzeyalagainis
Jgfnsiasannioud Aduaidyaeuglanainvietedygeuailanainisseniniuvield™
FavmnTdyapounnlagamaviededyreunylinansseniniund auyeyglanains
wdesfinsandelud dygviedennaseynnlagaimstuaysaineldngrneiliteduun
dyapoyglagaimstunioly Suasdauiadesiediunavesamreyylanainisds
deshevmndyaneugnlananislidveusenguine wazdaduldlils auzoyglanainis
Reeulifisnnanuludie® wenaniu gailinanniuddyarlunisiadiiignszuiuns
ounlanaIns wavdssadontsisiumuidunlasmanely® mndygyieygilanainig
aniulua mamfﬂLﬁﬂaauvﬁaﬁﬁwﬁaﬂﬁLaﬁlﬁ,ﬁuﬁ’ﬂﬁummﬁw%mmammzauzyﬂmmmﬂéf”
w%aiuﬂiaiﬁ@jé’zgﬁpﬂﬁwﬁw%%maqmuzauzg'ﬁ,maﬁmi"l,ﬂﬁ’aﬁwiamaiuﬂizmmﬁl,mn@mﬁ’u
mausazlsznao1atafumIvnvesnnzouglanainsiinadiunnsieiu videusdus
malulszimafefueadididadelulssdungruneldteduundayaouglagainis
fupnsefuld® fedu npranelitesutudyeuylanamslumendedseninsszme
%aﬁmmﬁwﬁmGiaﬂismuﬂWi@umﬂmmmmﬂajﬁaﬂﬂﬂdﬂﬂawmﬂﬁwﬁqﬁuﬁué’mmmé’ﬂ
LmalmﬂﬂmmmmLmﬂmwmﬂgwmaﬁ%mﬂmuLmauﬂimum NUT ngwne
Altsaludnyamdn ﬂgwmaﬂﬂjmﬂ‘uﬂuamummwmimwaumﬂmmmmi LaENVILNeT
Seduliludedyaneuglanainistu Snguszasdlumsdsiulifiunndaty udedslsfan
A ”agapmmiaﬂé’maqLﬁaﬂﬂgwmaﬁﬁﬁqﬁuﬁﬁwmm‘i Tunsdledayanimuanguaneilidsdiy
Tudayeyrvan Lmhﬂmmvmmﬂg‘wmawumﬂiﬂmaammaumﬂmawmﬂumawwm%svmw
Uszina Sifssdivuaaanuilunisdidiunsyuiunsoyanlanainis (seat of arbitration)

nsyvdnyelRounlanainig w.e. 2545, 1ns7 24.

“ACERIS LAW LLC, Laws Applicable to an International Arbitration [Online], available
URL: https://www.acerislaw.com/laws-applicable-to-an-international-arbitration, 2021 (June, 2).

TnszaydyeiRounlanainig w.e. 2545, 1nsT 14.

Plyg Tl yuuie, SoaRy, nth 101,

PnszaydnyeiRounlanainig w.e. 2545, 1ns1 40.

FlagTand yuuie, Soafu, nih 32.

*Supreme Court, Enka Insaat Ve Sanayi A.S. (Respondent) V Ooo Insurance Company
Chubb (Appellant) [Online], available URL: https://www.supremecourt.uk/cases/uksc-2020-0091.
html, 2020 (October, 9).
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wiilu Tesamzannnguaneilddsiuludyy wandungmnefuandrsainaniuilunis
sifiunszurumseyylanaimauiatiu e lugmsfinsandenngneiivsduliludo
ﬁagmwauaﬁlmmmﬂu%ﬁ’qﬁuﬁw%mmaamaﬂwsﬂuﬂmm'ﬁLmﬂemﬁuiéf Tngluad Kabab-
Ji SAL (Lebanon) v Kout Food Group (Kuwait) ([2020] EWCA Civ 6) Fofinmusniiinan
doyaunisuled (a franchise development agreement) Ssnguaneildtaduiudygdnan
Ao Nvanedangy (English law) warinuail mniiadeiivnivlddedsfuvemensiuned
(International Chamber of Commerce %38 ICC) %Q@?ﬂ@@j  ngaSa UssinanlSama Sy
aonuiidsiansaneylanainis wilifidermuadesngunenlitiuivdyaneuglagans
oty fefinsauedefinmlugieynylanainis Fedinmsldudiludemanunsiuiaves
anuvayglanatnis Tnsanzeyglagansfiansan uaxdédveh defmunaniufitdsiansan
sugnlaganmsduiingsda UssweslSaea it agnefizalitsiuiudyanoualagaims
Jadungmnerdasa (French law) Ssmendanndddnn HAanszuiunisgouu nanfe
Kabab-Ji léﬁjflﬁﬂ%mﬂmmaaﬂmuauwﬁimmaﬂmsﬁﬂﬁqﬂﬁ'a ihluvetfumdunimanis
Usginedangu Farausidaty Kout Food Alfthddnaluveifnasuteduddmadiaa
wisUsEneSaise mmﬂwmameumﬂaqﬂqwlmuiﬂamswmmwaﬁmagm (Supreme
Court) szmamimﬂgLaﬁmimﬂummm%ﬁmmmﬂan lngenafniAnaudn witnaghifivteriun
Liaqﬂg‘vimEwﬂfumﬂUﬂuammaumﬂmmmi uAtnsfvuanguanedliisfuiudyaman
F9fD NUENESINgY Ay nguInedingulniundsduliiutennateylanainis uae
NATUIDIANNANYTUVRIF Y19 WA bUNNGUAUAIA)N1MTRAIALASITUGIAAUDS
Usemerasa (the Cour de Cassation) LLazmaqﬂﬁiajmm‘UizLMﬂN%’QLﬁa (The Cour d’Appel)
ansnladafinineluriueafeaiuig ﬂiﬂiﬁ@'é’m@ﬂﬂé’ﬁmumLéaaﬂgwmwaﬁi%’ﬁ’qﬁuﬁ’u
dynreyalanains gmnefazthunlivsduiudyaneyaylanainisisioddngmngn
anuiitaiansaneyanlanainig Fafe nqvsneniaae® naddnanisiuaziiule
ANALIUTENABING Y LLaumaﬁmM’%amaaﬁﬁﬁmmamawiummJ%"qmaiﬁﬁﬁwﬁwmm
m%aﬂl,ﬂm%mil,aaﬂﬂg%u’lEW]I“U“UW]UﬂUﬂEUfU']E]UEU’]IG]GImﬂ’]iWLLmﬂmﬂﬂ‘u
dwiulssmalnedu vnfansdiigdyaniidymilne wadldsmunanniiivhdgan
(seat of arbitration) iufingaunnumiuas Usenalng wigdayalaildfvuangmaneld
Fasulunsseiudefinnliludyamdnety dedldnelifndefinsanisymEosnsiden

*Légifrance, Court of Cassation, Civil, Civil Chamber 1, September 28, 2022, 21-11.846
[Online], available URL: https://www.legifrance.gouv.fr/juri/id/JURITEXT000046357155, 2022 (September, 28).



MIATTIUAMAS RUUDRAEARNS 83

ngmnglidafuiunsssiuteinm esnnlidfivssifuBesngmnedaiu wasundoydd
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o
o

#UA (seat of arbitration) uUseina B uwindulaildfmuanguuneildsdudiudya
sygnlananisenls demindefinrsandsymizemadennguanglddsiuiudyaneyalamainis
osnngdyailduAvunndieiu uasivssifungrnedaiudiunifeates Ssluundydm
1991 34 wimsesvdaaReunlagainis w.a. 2545 1<§Tﬁmuwﬁﬁﬁmaqﬂmxaﬁgfyﬂmmmﬁ
Tuﬂ'ﬁﬁmimflLﬁaﬂﬂgwmﬂ%’ﬁﬁummﬁLﬁuaumﬁ wanaulilatyaRtmaninuelun1sia s
denngranelideruivdyaneyalasainisetisgsany sy Safullymidesfiansanseluih
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arbitration) uandulalldfvuanguuneflivsfuiudygyreuglanaininetiiuuda
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YOUMIENYMUIEVDIF Y 19U NANAINTT kagia1sanguavesayglagainisedls’
Fedmsuusemalng wﬂ’zyjﬁaﬁmﬁ’wé’ﬂmmeﬁlumiﬁmsmLﬁaﬂﬂgumaﬁﬂ'ﬁﬁﬁﬁué’mm
aun AN shumanaisdseninaUsemelunse s naRoualanainig w.e. 2545 laid
AUTALIU é’u%L‘ﬂuﬂﬁsLﬁuﬁmmﬁ;}:@&JuéfaamiﬁwLauaiuwmmiﬂuéwﬁuﬁmiﬂ

3. Jgyvnnisiansudennguuneiliteiuiudyaroymilanainisluniswidag

sendnuszmalulszindlng

3.1 Ygmanulidanuvasuniygineiundninusilunisiansunidenngvang
Al¥dsduiudgyrougilanainisluniawidvdseninsussmalunsssrvdyala
aYLANAINTT W.A. 2545
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“nsynsghoTay, “mswisminnenssinsviudietuindounsiiiunts mevdessmelne
Wdumndniivszyungaienindionguinessninesemea ununafyang,” 22 §AN 2566.

“ungeamus SRl wavweRouus wdvg, “JamnisldngunesnsUsemalumalve,”
9adf 12, 4 (n5ngAu - FamAw 2558): 84-85.

“Anuzllfnans U Ing1dusTIumans, auasza1AyINTUNNINIUIY Some Legislative
Proposals on the Thai Conflict of Laws Act, B.E. 2481 : Comparative and International
Perspectives [Online], available URL: https://www.law.tu.ac.th/seminar-summary-some-legislative-

proposals-on-the-thai-conflict-of-laws-act-b-e-2481, 2564 (qumﬁ'ué, 3).
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o/ a 4

4.1 aysaya1uIwasA A.A. 1958 (New York Convention)

v v

a o 1

Lﬁawmimwauazgfgmﬁwmsaaﬁuﬁuﬁa LLazmﬂ%’ﬁ’qé’uﬁw%wwawﬂm@mm'ﬁ
fi1eUsEna A.A. 1958 (Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1958) visenanalaegadn audyaitieesn .. 1958 (New York Convention)
wu SunineRdadninasinisiansannguneliduivdyarewylanainislung
widvdsgniassmalunsdiigdyglildidonnguuneliveduiudyyroyglanainig
wiliegnsdmau wanidudiu Tneusinglu Article 5(1)@)" nanfte nguanefilddeduundya
oy lanains léun (1) npmnediddyaden vie (2) e1afieldindenngruneiiu wie
(3) mnldlamvuanguaneysewelaly wagldoramanuvesddyaila nguaneglidaduun
é’fyjiyﬂ@gfyﬂ@@gmmmLﬁuﬂgmmstuawsszﬁﬁ’]ﬁ’]%ﬁumﬁ?u” wipgslsinny Uszmenid
Tueydayaieasa a.e. 1958 vUszwmAnd s nannsmuuntyald Article 5(1)a)
sananultsduivdygreualanainsauell JerailiAnanuuensie wazauliviuey
Tumdnnindenngrunelddsfuundyaroug lanainisluszninssemanAeydya

Thwesa a.e. 1958 1%

“Section 5(1)(a) of New York Convention states that “1. Recognition and enforcement
of the award may be refused, at the request of the party against whom it is invoked, only if that
party furnishes to the competent authority where the recognition and enforcement is sought,
proof that: (a) The parties to the agreement referred to in article Il were, under the law applicable
to them, under some incapacity, or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of the country where the
award was made;” Available URL: https://www.newyorkconvention.org/english.

“Maxi Scherer and Ole Jensen, “Towards a Harmonized Theory of the Law Governing the
Arbitration Agreement,” Indian Journal of Arbitration Law 2021 10, 1 (October 2021): 4.

“sfuty gassamnd, “ngruneflitiduunda ey lanannisma w.5.u. sy lananns ne. 2545
1A 14,” MIANINHRUY AMLNRAERNS wﬁwmé’&lquaswmﬁ 9, 17 (Un51A% - AU 2559): 10.
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4.2 nYVINYAIATEIUAUA

IINNIIANYINYMUEBUYILANAINITTENINUTENATRIUTTINAGIA DT WAL
(Swiss Private International Law Act %38 PILA) wui1 Article 178(2)" laUgygiRtsnnueu
shenguinevesdayaeuanlanainis meld (1) nguanefigdyaiden wie (2) ngvane
FAldSeruiuidomansydrfyvostofinm wie (3) nuanedldisduiudyyvdn vie
(4) ngraneveslsemeaiaweswaus nanAe dyareunlanainisazinalidsdulagauysal
mndayapeyalanmmsiuseudienguaneniglivildudnguuneding1ai® uoglsfin
yngdnalildidenngmneilitiduiudygreugilagainislumemndudseninaszine
¥ uagynnnguanefiszyluundyd® Article 178(2) tesudungruneuansaiu
oAy dymidasinsundely fo ruzeuglanainissfinsannguaneleanliiisdy
fudyaneualanainsiunanalsdseninalseme

definnsandelulu Article 187(2)% uvis Swiss Private International Law Act

< v U

Faduundgaaneiunisdennguunenlitsfuiunmsssuteinm undgaadananmmuali

]

AnzauglanaIN1sisudennguuefiidisruLnnsseivdeinimdungmuneiianig

Ea] q
14 a

Wetesiutefinimnuniign (most closely connected) usiagnelsif uddrundiyal@ Article

LYY

187(2) fananagldliuniyaAnisiasunidenngruuneilitaduivdyaeyglanains
Tumendlvdszninasemaniniy uivnniaaniieuidssundgygAfinaiiiofiansanm
npmneflidsdusudyaneynlanaimaudatu Jyminedosiansandel Ao nguaneid
aaAtostudyaeuglanamanniiantufengmnevesssmele fennfinnsanis
dnwairreanszurunsoyalagaints ngusneiimuistesiudynoyglagainis
wnflgaiiy deudungmneuisssmadivindidonn (Law of the seat) uusaziindng

nydaliiulan Snguunedulanianufesdosivdygyireuglanainisuinniingmneg

“Article 178(2) of the Swiss Law on Private International Law states that “an arbitration
agreement is valid if it conforms either to the law chosen by the parties, to the law governing the
subject-matter of the dispute, in particular the law governing the main contract, or to Swiss law.”

“Pierre A Karrer, “The Law Appliceble to the Arbitration Agreemant, ” Singapore Academy
of Law Journal 26 (2014): 858.

“Article 187(1) of the Swiss Law on Private International Law states that “The arbitral
tribunal shall rule according to the law chosen by the parties or, in the absence of such choice,

according to the law with which the action is most closely connected.”
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whsszmaiivhainn® tnedeasuiul Sanuaenardosiumssivasnssuiumsayglagans
seiUssmalulssmaaiawesuauddntonils nanfe Iuﬂsﬂﬁﬁjﬁm@wlﬂﬁﬁaﬂﬂgwmEJ
Msduiudyaeuglanainslumandudseninssemaoly augoyglanainis
faflansundennguunedlddeiuivdyareyailanainisiunguunsuialssinad
Fedun vseRreUstnAdlawe Suaus®

ot Jeeananilegazulain nelduntya Article 178(2) uag 187(1) Ui
Swiss Private International Law Act nnunefilidsfusudyarougnlananisgomduly
muﬁﬁjé’ﬁyﬁgﬂﬁlﬁaﬂl”imwé’ﬂﬁasmaqmmamLa]mmﬁuaq@jé’ﬁyﬁm (the principle of party
autonomy) LLﬁiuﬂiaﬁﬁ@jﬁigzyﬂﬂé’Lﬁaﬂﬂg‘mmaﬁiﬁﬁqﬁuﬁué’igﬁywmgﬁgﬂmmmﬁLaﬂ”iﬁ?u
ﬂg]*wmaﬁasﬁmﬂ%ﬁ’ﬁuﬁ’ué’@m@g@ﬂmmn15 sJamfﬂuﬂgmmmmmﬁzmﬁﬁﬁwﬁw%m@”
LLﬁdﬂﬂgmmaaumﬂmmmﬁwdwmzL‘Vlmaqﬂismm’iavna%uawﬁﬁgmzlﬁlﬁﬁwﬁ@ajﬁ
favidninasilunsiinnsanidennguneilitsduivdygreuyilanainsietiogadaio
1NN LLm'ﬁﬁwﬁ’ﬁgaﬁﬁﬂénﬁmgwm8‘1’7iLﬁ'm%qﬁué’zgzywmgaﬂmmms duazdunsou
Tumsfinnsanidenngmneildtsduivdyanouglanainisvesauzoyglanainisldneld

4.3 NYVNYIINYY
ilofAnwINguingIMIgaynaINITYeIUsEnAsIngy (Arbitration Act 1996)”

wa

LilafiundyefAtananinaeilunisiiansandenngruienldderuundyaiauygilanainis

ity
lunsainadey

abiladennguunenlddaduundyarayailanainisienltd vininisidededunn

&

VBIAULDYNLARAINTT BaZATNNINEIVBIANAYBIUTENASIN BT IUVAUARLNSNNTS
Fennpuaneliteduundaynnougilanainsiunndiusenly suneliAaaudndu
uazanilidpiauvesngmnsouglanainisiesin dwnngliifulddaeuluad Enka Insaat
Ve Sanayi AS v Chubb Insurance Company [2020] @jﬂizﬁﬁmumamumumiﬁwLﬁuﬂizmums
ounlanans fe esaouneu avsverandng wildlFimuangunedlitafuiudyaymvan
(Law of the main contract) wagnganeldtsduLndyaeunyilanainis (Law of the

*Pierre A Karrer, op.cit., pp.860-861.

*Pierre A Karrer, op.cit., p.849.

*’Pierre A Karrer, op.cit., p.861.

»UK Parliament, The Arbitration Act 1996 [Online], available URL: https://www.legislation.
gov.uk/ukpga/1996/23/contents, 1996 (June, 12).
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arbitration agreement) 10117 usiogslsnd gnsdilaszyunguunenldddunndadayayn
vlsensludygmdn Fasen ansdildnnasin nguanenldlsduundyavan fie nguuesade
(Russian Law) usiginsaiffaidaiinmseninaiudy nguanenlddsduundayaounlnnainis
AenguungvasUsznela USEM Enka Jslaflondumfidugmaguiasemedingy (the High
Court) wovaliujuRnudyaioualanainis ware1ein ngvanenlddeaduwndeyay
1 2 Aa o o dy = @A (2 .
auglanainisgeudulunuaniuinnyinfdun Fnfe nguunesinge (English Law)
wAluMaNauiy U3EM Chubb Tawdsin nguunedlddsduundgyaougilagainisgeuduy
ngvuneRedtuiudyyran 3affe nguuiesaly lneseunmagwislssmadingule
fmnweniledagitadein Swnalunisiansandnguunenlidefuundyyisyailanainis
agluvaungunIvesradade lldmauridingy
Ansallaanssalmimnnuludimagnssaluiassmneding (the Court of Appeal)
Inediditaded Tunsaindnsallalavinadenngrunenldsfuundayarouglagainisienty
lnadnuds (express choice) nuanefldiaduundayaoualanainisseudulunuaniud
Ao o & = 2 o v & Ad o o & = 1 a v Y
MiAwn Fanme ngraneveslsemasingy sulumuanuniidduedensallaaent
Inefiorndumnuilaetevesgnsdl (mplied choice) usagndlsfinu majniuusenea
89n9w (the Supreme Court) lodinaasUrasAfinnuuiediueagnssal Ao nguue
g Yo W 1o 3 Aa o o dy = @
nlddsruwndyaoualanainsilulumuaniunniegein dahfe ngruneveslssmna

aa

danqw waRItadevaseagnilinuwanstaliainaiagnssal® lngAmagn1inamania
Tunsalfigdyanlaladenngruenldafuivdyyrouglanainisliilaedaudmse

e

lngUTeny AaeAaIiaNTuNINdaIaunlenaIns wazdyyvan Tunsainddayen

Iadennguunenlitsduivdyaymanll Taeludndeingrnefiddyandondinanlideduiu
deyereunilanainisme wivinansalldlmdenngrunenlddaduivdyaymanlimetu
(Gauluaf Enka v Chubb) madziiansandn nguinendanulnddauniiganiudya

auglanamspenguingla Fedlvnaingraneuisaauimiddvenadygladenientd

**The Supreme Court, Press Summary: Enka Insaat Ve Sanayi AS (Respondent) v OO0
Insurance Company Chubb (Appellant) [2020] UKSC 38, 9 October 2020.

*Slaughter and May, Enka V Chubb: What Is the Governing Law of an Arbitration Agreement?
[Online], available URL: https://my.slaughterandmay.com/insights/client-publications/enka-v-chubb-
what-is-the-governing-law-of-an-arbitration-agreement#:~:text=In%20Enka%20v%20

Chubb%2C%20the,not%20made%20an%20express%20choice, 2020 (October, 23).
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auglanansdadunszuiunsddgluafoygilanainis® Jwieddngrunedinandadu
fudyay1oulnnainig

INAANINYIVBIAR Enka v Chubb fanand Augnssun1suisungmungves
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U INNAINTTVDIUTEIMASINGY (Arbitration Act 1996) Tivangusenis laeiinisuily
uLAnun Sy g@iferfundninusinisdennguunedlideiuiudyyeyglanainis
Tifienudmauinndedn’ Taeidlotuil 21 ngadnieu 2566 AngnssunsUfsungraneves
Ussmadanguldlauomenutugaing (final report) Wileviauadngiunounisfianson
Uﬁgﬂﬂawma%ﬁ]wﬁué’qmagﬂuﬂismumi%’jumumiﬁmimwm%’gammeizmﬂé’mqw
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ATladvesmagnssaluiasEmAIngw asAagnuiilssmadingyluaf Enka v Chubb

*Mihaela Maravela, Enka v Chubb Revisited: The Choice of Governing Law of the Contract
and the Law of the Arbitration Agreement [Online], available URL: https://arbitrationblog.
kluwerarbitration.com/2020/10/11/enka-v-chubb-revisited-the-choice-of-governing-law-of-the-
contract-and-the-law-of-the-arbitration-agreement, 2020 (October, 11).

*'Law Commission, “Review of the Arbitration Act 1996: Summary of Final Report,” pp. 18-19.

*Final Report, paragraph 12.78 “[tlhe law applicable to an arbitration agreement is—

(1) the law that the parties expressly agree applies to the arbitration agreement; or

(2) where no such agreement is made, the law of the seat of the arbitration in question.”

PACERIS LAW LLC, Reform of the 1996 English Arbitration Act [Online], available URL:
https://www.acerislaw.com/reform-of-the-1996-english-arbitration-act, 2023 (October, 29).
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lefnnguaneindeeyylananisuessemadalus wui ngmngeyalagaims
32INUIZATDIUTEMARIALUS (The International Arbitration Act 1994 %30 IAA)®
Lildflundydatmdninusilunisfinnsandenngunedilideduundnygyrouailagainig
iuﬂiﬁﬁﬁﬁm@ﬂiﬂlﬁLﬁaﬂﬂgwmaﬁwﬁaﬁuLLﬁé’@@ﬂ@gﬁpﬂIﬂ@ﬁﬂﬂﬁL@ﬂﬁ 99 DINAITAN
Mndfnyvesmasuiuiuvesnguinglussuuasuyeuas’ (Common Law) lngussine
asnlusfindfienaldidadefsnsfinnsandennguuedldtsfuundyneualanainis
lAluAR FirstLink Investments Corp Ltd v GT Payment Pte Ltd and others [2014]
SGHCR 12 TnsmausisUszimadealuiarsanin ngunelitaduiudyaeyailagainis
LﬁuﬂawmaLLmamuﬁﬁﬁﬁﬁﬁmﬂ (Law of the seat)” Lﬁaamﬂwﬁﬂﬁmmﬂaumwimaaﬂﬂﬁi
fnaauysaineldngmnowisaoniifivhadein seudssaliannsadaduiiunnels
nuaneuldsely

lupf BCY v BCZ [2017] 3 SLR 357; BNA v BNB and another [2020] 1 SLR 456%
aauisUszimadsalufliadedendninasinisinnsundenngmunedlddaduiudnym
ouglanainiseandudumeu 3 iy viendninasifiFendn “BCY 3-stage test” latluaf
BCY v BCZ [2017] 3 SLR 357 iAindafinivni é’igiy’]%ama (A Sale and Purchase Agreement)
Antu wasdinannituseningnadivielal U3 BCZ Seudiauadofinmoynylonains
AONONITAIUIUITIA (International Chamber of Commerce %39 ICC) Tutszinadsnlus
wiu3En BCY laugenunaveseuqilasainisinlifidnualumsiiansanuasailiunssuinuns
Uy IlnRaINIT> Lﬁ@\‘]‘\]’]ﬂﬁlﬁyjiyl’]%@%’mgﬂlﬁlﬁﬁﬂ’]imuqm"ﬁ’]@)ﬂﬁl‘LJS&;’M’jN@:ﬂiiﬁ dyan

®Singapore Statutes Online, International Arbitration Act 1994 [Online], available URL:
https://sso.agc.gov.sg/Act/IAA1994, 1995 (January, 27).

“'The Singapore High Court, FirstLink Investments Corp Ltd v GT Payment Pte Ltd and
others [2014] SGHCR 12, 19 June 2014.

*’Herbert Smith Freehills LLP, Going South .... Singapore High Court Diverges from
English Court’s Position on Governing Law of the Arbitration Agreement [Online], available
URL: https://hsfnotes.com/arbitration/2014/07/03/going-south-singapore-high-court-diverges-from-
english-courts-position-on-governing-law-of-the-arbitration-agreement, 2014 (July, 3).

®Supreme Court of Singapore, BCY v BCZ [2016] SGHC 249, 9 November 2016.

“undayelnnng 103) wissgiaaiioualanainisseninasema (the Interational Arbitration
Act) (Cap 143A, 2002 Revision Edition).
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oy lanansidhiinagnituszningndisng sudwmalrignsdlliausaduaustdofinim
AENONITAUIUIIALG uapenelsia @jﬂiaﬂumﬁﬁlﬂé’ﬁmumgwm817i1%’ﬁ'ﬂﬁuﬁué’igigfl
oyglamanmisienld eyglanainisisdesiansannouinnginevessemalaiialitedu
fudyneygilanainisiiefiansuinnuveufengunsvesdyyreyglnnainis
sewinnguinedsiigeda (Laws of New York State) Guiunguunslifsfuiudnaman
siSonguaneselu$ (Singapore Law) Fufiunguuneuvisanudifivindriienn Tnsanzeunlnganis
firsanwiui nguunglddsduiudygrounilanainis fie nguunessiiieesa waziviui
fyaneugilanainiafntu waedegniussrigdyaudinmeldngrnessieesaud

sewitn BCY ldfesmaifinaousdnaoyylanansderatuduassalys
(Singapore High Court) lngdne3n anzaygylanain1skifisunalunmsiansanafeuglanainis
Lﬁaamﬂlﬂﬁﬁﬁg@qﬁiﬁé’wma@jéf’fgfg’]szi’u%ﬂwmm"n,mszmuﬂwaaﬂgfmimmmimaﬁléf
nvanedsalussulungmneuisaniiiivindinald matuduvesdsalusialivinind
mMsfasanngneiagisnlidsiuiudyanoyglagains asddlilddmunngvsne
suiudyaneuglaganiseli® fed

o
[ [

Fupouusn vngnsdildidennguruneilitsfuiudygroyalanainisienld
08193 (express choice) Ui T dulumuemunvesgnsdl

Fumoudl 2 mingnsdllilaidenngranelideiududygreyglagainmisienld
DYNTALA Lmaﬂsaﬂ,mLaaﬂﬂg‘wmaw%mﬂmuafgfgmammb ﬂgumﬁ’[,%’ﬁ’qﬁuﬁ’ué’fgzm
sy lagainiseradungumneideaiunguaneilisduivdygivan Tnefoinduenun

Inetfuvasensel (implied choice)”

®Herbert Smith Freehills LLP, The Law of the Arbitration Agreement - Which Law Applies
and Why Does It Matter? [Online], available URL: https://hsfnotes.com/arbitration/2012/05/18/
the-law-of-the-arbitration-agreement-which-law-applies-and-why-does-it-matter, 2012 (May, 18).

*White & Case LLP, Determining arbitrability of disputes in Singapore: the “composite”
approach [Online], available URL: https://www.whitecase.com/insight-alert/determining-arbitrability-
disputes-singapore-composite-approach, 2023 (February, 22).
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fumoudi 3 wilunsdifilionfiansanmuiaestuneutreduld ssfinnsaunan
ngvsnefiiineilndda uasuinseiantudaygyieunlnnains (the closest and most real
connection) sdrulugjinasdunguneuisUszmedividnduin (Law of the seat)”

1NN BCY 3-stage test 119AU ARgNssalwitUsemadenlUslanTaun
wamud ansallaildidennguinglidefuiudyarounilanainisegnatnuds udensaila
donnpynelitafuiudagmdnienly magrssaiuvissemedeelusSeduivgmui gnsdl
Tansedeudianulvdnymdn uardyeunlanainisegneldssuungraneifiet
nanme nmuelideRuivdygmdn wasdey wauﬁuﬂmmmmiaauLUuﬂgmmammﬂu W91
ﬁ?ﬂ@:ﬂiﬂjﬂigaﬂ?ﬂﬁﬂgﬁu’lSm%ﬁﬂﬁUﬂUé{J ymdn wardyaoyglanmmstudunguane

o

Ly o

fumnsneiu dnsdifidensesszyngmnelidsiuiudyaeyglamanmslifunsiemnszuas
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(Y

wanARfunguruneldliduiudyandnuas windygreyailanainsesiindnaudu

T o

lonnALENoenINdeya MRl AnL® faifu AAgNEIlWeUsEmMARIA LU TR ANNINY)
Tinguanesgiieasa (Laws of New York State) Wunguuneldvsduiudyaouailanainis
wuReriuidvnvesoynlanainis

LLﬁ'i'mg‘mmEJ?mﬂIU%avlulé’ﬁum igﬁfjmwaﬂLﬂmsmmﬁwmim’mgﬁmsm

o Q‘dl

]
Todaduiudygeygilanainislunsaifigdyglaildidennguuisilddeduiudyan
sy lananIseliogednauiny wiognlsia Usewadanlsidussuungrineneuteuss’

9
1

wuRefuUssneingy Jsrfinnwussinguresmateunduiiniveangmng Wemining
YoeAmaLeUsemAdenlds AR BCY v BCZ [2017] 3 SLR 357 dUsngiavaninasdinishiansa

denngunenliUsduiuduyaouglanainisuds dgendeidundninasidifglunisiiansan
nuanelitsduiudyareyailagainisegraduddiutuneusely

*Herbert Smith Freehills LLP, Singapore Court of Appeal Confirms That the Parties’
Intention to Arbitrate Should Not Be Given Effect “at All Costs” [Online], available URL: https://
www.herbertsmithfreehills.com/notes/arbitration/2020-01/singapore-court-of-appeal-confirms-
that-the-parties-intention-to-arbitrate-should-not-be-given-effect-at-all-costs, 2020 (January, 17).

®Herbert Smith Freehills LLP, Applicable law of arbitration agreements: Singapore
revisits the English case of Sulamérica [Online], available URL: https://www.herbertsmithfreehills.
com/notes/arbitration/2016-11/applicable-law-of-arbitration-agreements-singapore-revisits-the-

english-case-of-sulamerica, 2016 (November, 17).
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“Nsngviate 4.3.
"Usagviate 4.4.
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”Maxi Scherer and Ole Jensen, op. cit., p. 2.
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Fyanilidennguunglitiduivdyareyglenainsudilavzeld laewiuldanad Enka,

edD.

"lbid, p. 5.

"Supreme Court of India, National Thermal Power Corp. v. Singer Company and Ors, 7 May 1992.

"Maxi Scherer and Ole Jensen, op. cit., p. 8.

*Aaron Yoong, Of Principle, Practicality, and Precedents: The Presumption of the
Arbitration Agreement’s Governing Law [Online], available URL: https://papers.ssrn.com/sol3/
papers.cfm?abstract id=4679611, 2023 (December, 30).
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[2020] UKSC 38 wosUszinesange §e1ans19158 Maxi Scherer Tawansiaugliludsziauian
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YY)

tsRuiudyaroyglanainishiuanssluaniinvualudygyvdnla fslu Jseraiarsantaa

ddl

nsdingdyayndenngruneiiliiiduiudyanmantinvds eradunguunenlddsduiudya
Ay ANAINITAIBIIUAU"

ej)_

5.2 #ENNMGINITRITUIINAMNNEITRINUTYYIaYY LRI TUINTIGR

9 v
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[

(Closet Connection) A8 ﬂgwmsmawivmﬂm Tunsfinnsanauifeadesiudynn

o

oualamans e1efiansanldannsinsiedeanssewinegfinm aanuilumsudiRmudaan

A7)
<

anuiioguasanzeyglanainis wieanuivesanidusyglanains Wusu usoedlsin
anuinesnamiuorslilailifiesaauiiien éhamsﬁ Jswosnduluiansandidyguan uag
anuiiivindann (seat of arbitration) aziuldandimnwiluaf Enka, [2020] UKSC 38"
gvnnsdudesinsestiauiiuin ngmneitaanfetestudygeygyilanainis
inndiaaidunguinelidsfuiuussifudeinmmdn (merits) Befide dnygmdn Jadiui
ﬂgmmaﬁﬁﬁ’qﬁ’uﬁuﬁmmmé’ﬂLLagé’mzywauﬁywim@aWﬂWisiamLﬂuﬂgwmmﬁmﬁu“ Tumsnauriu
gimnwmainuisusemasanguluaidsnanldfinnuiuiiunnsaiu lnegfinmnwidy
desthannianuiiuin® Ussmanfimnanfedesdiudyaougilagainsanniign feo
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mMstuAauadeiinim nsiasantsvazdenvesdmgreuailanainis auludnisimann

9@
a

Meladyaauglanainis seusinglumininyivesmalniuisUsewmasanguluad Enka,
[2020] UKSC 38 11 ﬂ{]‘wmaﬁisffﬁ'ﬁuﬁ’ué’iyﬁmwﬁgﬂmmmi k) ﬂgwmmmwizwmﬁﬁﬁ
fun FadmMdadedmnanianuaenadostuuntydfining 51)a) wiseydygyieesa
A.¢1. 1958 Tnefvuadn nguanelidefufudyaeygilanainsidungruneuisussine

""Maxi Scherer and Ole Jensen, op. cit., p. 9.

Enka, [2020] UKSC 38, paragraph 53(iv).

“Enka, [2020] UKSC 38, paragraph 118.

®Enka, [2020] UKSC 38, paragraph 286 (Lord Sales), paragraph 257(iii), 260 (Lord Burrows
concurring).

8'Enka, [2020] UKSC 38, paragraph 118-123 (Inge130sad Sulamerica, [2012] EWCA Civ. 638;
C v. D [2007] EWCA Civ. 1282 (Eng.)).
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5.3 BANNUINNITNINTUINWBYR (A national)
Use mmumaﬂmmsmmﬁwmmfmg‘mmswiﬁamﬂuﬂ‘uammaumﬂmmmmi

q U

Ao Iiun UszmerSuae mmamei“mmhal,ﬁmvwmimmvmumiaumﬂmmms
aelduniinyadRvosngruneUsemeadfaea (French _mandatory law) kaguleueasses
sewinsUszn (international public policy) wias? LLuawqafgwwimlmmmmﬂgum‘aﬂ%
taduiudyneunglanainisld eauisssmedfuaafazfiansundonngvanensaag
Ima%laiﬁmsmﬁaﬂgwmEJLLmamuﬁﬁv‘hﬁw%sum vienguaneisianuieadesiudnyan
oyglamainsnniigaudedndla® dsiiusngluai Municipalité de Khoms EL Mergeb v.
Sociéte Dalico decision of 1993% Zemdnnsiidausngflluusemmiesifea® uay
$sandnvesasAnisiiionsuszauiuvesngrunessialukenni (Organisation for the
Harmonization of Business Law in Africa %138 OHADAY® ¢ fsaguiiuléin Ussined S

warUsemeLeSWeadavaninain1siansannmuneNlddsAumuNgEeYeeU s ANt

®paris Court of Appeal, Arcelor International Export v. Sidermetal SRL, ICC Case No. 10365/
AER/ACS, 1 March 1999.

#“By virtue of a substantive principle of international arbitration law, an arbitration clause
is legally independent from the main contract in which it is contained, directly or by reference,
and its existence and effectiveness are assessed, within the limits of the mandatory rules of
French law and international public policy, by reference to the common intentions of the parties,
without the need to refer to a national law.”

¥France Court of Cassation, Municipalité de Khoms el Mergeb v. Sociéeté Dalico, 20
December 1993.

®The Supreme Court of Mauritius, Cruz City 1 Mauritius Holdings vs Unitech Limited &
Anor, 28 March 2014.

*OHADA, Uniform Act on Arbitration, 23 November 2017; Ingusinglu Article 4 Unyelidn
“The arbitration agreement shall be independent of the main contract. Its validity shall not be
affected by the nullity of the contract, and it shall be interpreted in accordance with the common
intention of the parties, without necessarily referring to national law.”
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“Article 10:166 BW (Netherland); Arbitration Act Article 9(6) (R.D. Ley 60/2003) (Spain);
Portuguese Voluntary Arbitration Law Article 51 (2011) (Portuguese).

*Daniel Girsberger and Nathalie Voser, International Arbitration: Comparative and
Swiss Perspectives, 3rd ed. (Germany: Nomos Verlagsgesellschaft Mbh & Co, 2016), p. 356.

®Maxi Scherer and Ole Jensen, op. cit., p. 4.
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