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Abstract

The digitalization of the economy has presented profound challenges to the
traditional international tax framework, which is predicated on the principle of physical
presence through a “Permanent Establishment”. This long-standing concept has
proven inadequate for capturing the economic activities of multinational enterprises
operating within the digital sphere, leading to significant tax base erosion in market
jurisdictions and raising fundamental questions of fairness in the allocation of taxing
rights. This article aims to synthesize and analyze the multifaceted legal issues arising
from this paradigm shift. Through a documentary research methodology, it conducts
a comparative legal study of the approaches adopted by various jurisdictions, namely,
unilateral Digital Services Taxes and adaptations of indirect tax systems. The study

further dissects the principal legal challenges, including compatibility with double
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taxation conventions and World Trade Organization law. Ultimately, this article proposes
a desirable hybrid policy approach for Thailand, advocating for long-term alignment
with emerging global standards while implementing prudent and contextually

appropriate transitional measures.

Keywords: digital service tax, permanent establishment, pillar one
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1. Introduction

The international tax law system, which has long been in force, is founded
on the principle that a state may only tax the profits of a foreign enterprise if that
enterprise has a significant physical ‘nexus’ within that state, typically in the form of
a ‘Permanent Establishment’ (PE). This principle was developed in an era dominated
by a brick-and-mortar economy. However, the dynamics of the global economy have
been fundamentally altered by the advent of the digital economy, which has now
become an inseparable part of the real economy, encompassing various business
models such as app-stores, online advertising, cloud services, and digital platforms.
This transformation has dismantled physical barriers, allowing multinational enterprises
to conduct business, interact with consumers, and generate substantial revenue
in states worldwide without needing a single permanent establishment. In many
cases, even when substantial economic activities occur in a market jurisdiction, that state
lacks the authority to tax such transactions due to the absence of a PE, resulting in the
taxing rights on that income falling solely to the residence state'. Furthermore, there
is a discernible trend of digital firms deliberately establishing their income-generating
entities in low-tax jurisdictions to minimize their tax liabilities. This situation has created a
severe mismatch between modern business models and traditional tax rules, leading
to the erosion of the tax base in market jurisdictions and reflecting an inequity in the
international allocation of taxing rights.

However, the dynamics of the global economy have been fundamentally
altered by the advent of the digital economy, which has now become an inseparable
part of the real economy, encompassing various business models such as app-stores,
online advertising, cloud services, and digital platforms. This transformation has
dismantled physical barriers, allowing multinational enterprises to conduct business,

interact with consumers, and generate substantial revenue in states worldwide

'Daniel Bunn, Elke Asen and Cristina Enache, Digital Taxation around the World) [Online],
available URL: https://files.taxfoundation.org/20200527192056/Digital-Taxation-Around-the-World.
pdf, 2024 (July, 19).



without needing a single permanent establishment. In many cases, even when substantial
economic activities occur in a market jurisdiction, that state lacks the authority to tax
such transactions due to the absence of a PE, resulting in the taxing rights on that
income falling solely to the residence state’. Furthermore, there is a discernible
trend of digital firms deliberately establishing their income-generating entities in
low-tax jurisdictions to minimize their tax liabilities. This situation has created a severe
mismatch between modern business models and traditional tax rules, leading to
the erosion of the tax base in market jurisdictions and reflecting an inequity in
the international allocation of taxing rights.

This article, therefore, aims to synthesize and analyze the relevant legal
issues and, through a comparative study of foreign jurisdictions, to propose a suitable
approach for the implementation of tax laws in Thailand. This study is documentary
research, relying on the analysis of statutes, conventions, reports from international
organizations, and related academic literature.

2. Content

2.1Limitations of the Traditional International Tax Framework and
Developments Towards a Global Standard
First and foremost, an inquiry into the problem must commence with
establishing a conceptual framework for what constitutes a sound tax system. Adam
Smith’s Four Canons of Taxation®, despite their age, remain an influential theory and
serve as a robust benchmark for evaluating tax policy. These four principles consist of:
(1) Equality, which posits that the tax burden should be in proportion to the taxpayer’s
ability to pay, and those with equal ability should bear an equal tax burden; (2)
Certainty, which requires that tax rules be clear and predictable; (3) Convenience,
meaning that the method and timing of tax payment should be as convenient as

“Ibid.
°Adam Smith, Wealth of Nations (UK: Bantam Classics, 2003), pp. 1043-1045. Peter Harris
and David Oliver, International Commercial Tax (UK: Cambridge University Press, 2010), pp. 43-44.



MIATTIUAMAS RUUDRAEARNS 7

possible for the taxpayer; and finally, (4) Economy, which signifies that the state’s cost
of tax collection should be minimized, ensuring that the cost incurred by the state
does not exceed the tax revenue it collects.

In designing tax policies, especially tax object, tax base and tax rate, regard
shall be had to these foundational principles in order to deliver a fair and effective
tax imposition.

The canon of equality must especially be addressed in relation to the
challenges of digital economy: taxpayers with the same ability to pay tax should
be taxed equally. A sound and reasonable tax system should not leave a room for
distortion of tax imposition merely by the reason of differences in physical locations
where the business premises are situated while the economic value is created and
rendered in the same manner.

The main concern would be about allocation of taxing rights between
jurisdictions. It is crucial that a jurisdiction to which a taxpayer owes an appropriate
economic allegiance, which is normally presented in the forms of source of income
and residence, shall have the right to tax”. In an international context, a taxpayer may
owe economic allegiance to more than one jurisdiction. A taxpayer may be a resident
of a jurisdiction and have a source of income in another jurisdiction. This is the case
where the economic allegiance is divided, and it would come with a question of
which jurisdiction shall have the right to tax. Therefore, many countries entered into
double tax agreements, which determine the taxing rights of the contracting states on
a particular item of income.

Based on double tax agreements adopted by most countries, which are
OECD Model® and UN Model’, a certain level of physical presence is required in order
to impose income tax on business profit. A source of income state cannot impose
tax on business profit unless there is a permanent establishment in the source of
income state, and such income is derived through the permanent establishment,
pursuant to article 7 and article 5 of the treaty model. In the absence of a permanent

“Peter Harris and David Oliver, International Commercial Tax (UK: Cambridge University
Press, 2010), pp. 43-44.



establishment, only the state in which an enterprise is a resident can impose tax
on that amount of business profit. Permanent Establishment is generally defined as
“a fixed place of business through which the business of an enterprise is wholly or
partly carried on”. In most cases, Permanent Establishment would be considered
to exist by a presence of (1) a place of management; (2) a branch; (3) an office;
(4) a factory; (5) a workshop; and (6) a mine, oil or gas well a quarry or any other
place of extraction of natural resources. In addition, Permanent Establishment may
be deemed to exist by other activities, such as having an agent or dependent status
in a source of income state or furnishing of services in a source of income state for
a certain specified period in DTAs entered into by contracting states.

However, in the era of digitalization, it becomes evident that the “Permanent
Establishment” (PE) principle, as stipulated in the model conventions of the
Organization for Economic Co-operation and Development (OECD) and the United
Nations (UN) and widely adopted globally, is no longer adequate to address the
borderless nature of digital business models. This limitation has spurred efforts to seek
a new global standard. A significant development in this regard is the concept of a
“Digital Permanent Establishment,” introduced by the EU Commission in 2018, which
represents a theoretical attempt to reform the criteria for establishing a tax nexus.
This concept shifts the focus from a reliance on physical presence to a consideration
of significant economic presence. It redefines economic connection through new,
non-physical quantitative criteria, such as revenue thresholds, the number of users,

°OECD, Model Tax Convention on Income and on Capital: Condensed Version 2017
[Online], available URL: https://www.oecd.org/ctp/treaties/model-tax-convention-on-income-and-on-
capital-condensed-version-20745419.htm, 2024 (June, 16).

*United Nations, United Nations Model double Taxation Convention between
developed and developing countries 2021 [Online], available URL: https://financing.desa.un.
org/sites/default/files/2023-05/UN%20Model 2021.pdf, 2024 (June, 16).

'European Commission, Fair taxation of the digital economy [Online], available URL:
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1163-Fair-taxation-

of-the-digital-economy_en, 2024_(July, 1).
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or the number of business contracts for digital services within a state. This theoretical
shift aims to address the shortcomings of the traditional PE model in capturing the
economic activities of digital firms and to ensure that profits are taxed in the jurisdiction
where substantial economic activities take place.

Fven more significant is the OECD/G20’s Two-Pillar Solution®, particularly
Pillar One, which represents a veritable paradigm shift in international tax law. Its
core lies in the “Amount A” principle, a mechanism that establishes new taxing rights
for market jurisdictions, obviating the need for a physical nexus’. This mechanism
applies to large multinational enterprises with global revenues exceeding €20 billion
and profitability over 10%. It mandates that 25% of the residual profits, defined as
profits exceeding a 10% margin on revenue, be reallocated to market jurisdictions
in proportion to the revenue generated in each state. This principle would enhance
fairness in tax collection between the market jurisdiction and the residence jurisdiction.
Therefore, Pillar One is not merely an amendment to existing principles but the
creation of a new profit allocation system that operates alongside the traditional one,

representing a historic attempt to reform international tax law".

*KPMG, BEPS 2.0: Pillar One and Pillar Two [Online], available URL: https://kpmg.com/
xx/en/home/insights/2020/10/beps-2-0-pillar-one-and-pillar-two.html, 2024 (July, 29).

’OECD, Fact Sheet Amount a Progress Report on Amount of Pillar One [Online],
available URL: https://www.oecd.org/content/dam/oecd/en/topics/policy-issues/cross-border and-
international-tax/pillar-one-amount-a-fact-sheet.pdf, 2024 (July, 29).

"YOECD, Tax Challenges Arising from Digitalisation — Report on Pillar One Blueprint:
Inclusive Framework on BEPS [Online], available URL: https://www.oecd.org/en/publications/
tax-challenges-arising-from-digitalisation-report-on-pillar-one-blueprint_beba0634-en.html(,2024
(July, 11).



10 Ui 14 avuii 2

2.2 Lessons from International Jurisdictions: A Comparative Legal Study
In response to the aforementioned challenges, various jurisdictions have
adopted different approaches, which can be classified into two main groups:
2.2.1 GroupOne:StatesAdoptingUnilateralDigital Services Tax(DST)Measures
This approach is prominent among European countries such as the United
Kingdom'', France, and ltaly.

Concurrent with the consideration of unilateral Digital Services Tax
(DST) measures by several European nations, significant developments were also
taking place at the European Union level. In March 2018, the European Commission
put forward a set of proposals aimed at ensuring fair taxation in the digital economy.
These proposals consisted of two main components:

1) A long-term, comprehensive solution: This proposal aimed to reform
corporate tax rules so that profits are registered and taxed where businesses have
a significant digital interaction with users. It introduced the concept of a ‘Digital
Permanent Establishment’.

2) A short-term, interim measure: This was a proposal for a temporary
tax on revenues from certain digital activities. The proposed DST would apply at a
rate of 3% on gross revenues derived from specific digital services, intended as a
provisional measure until a comprehensive global solution was implemented.

However, the EU-wide DST proposal failed to achieve the required
unanimous agreement among all member states, bringing the initiative to a halt. This
lack of consensus at the EU level was a key factor that prompted individual member
states, such as France and Italy, to proceed with their own national DST legislation.
These countries viewed their unilateral measures as a necessary interim step while

awaiting a clear global framework from the OECD.

"HM Treasury, UK Agrees Transition Toward New Global Tax System [Online], available URL:
https://www.gov.uk/government/news/uk-agrees-transition-toward-new-global-tax-system#:~:text=the%
20UK%20introduced%20a%20temporary,global%20agreement%20is%20in%20place, 2024 (July, 19).

European Commission, Press release - Fair taxation of the digital economy: Commission
proposes new measures to ensure that all companies pay fair tax in the EU [Online], available

URL: https://ec.europa.eu/commission/presscorner/detail/en/ip 18 2041, 2025 (September, 15).
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The scope of these measures focuses on specific types of digital
services believed to generate value from the user base, including online advertising,
digital intermediary services and the sale of user-collected data. A key feature of
DST is the taxation of gross revenue at a relatively low rate (approximately 2-5%),
often with both global and domestic revenue thresholds to target large multinational
enterprises. However, the primary intention of these states is to implement such
measures on a temporary basis, with the goal of repealing them once a global agreement
comes into force.

The advantage of this approach is that it allows a state to assert its
tax sovereignty and collect revenue immediately, without waiting for an international
consensus, which is often a lengthy and complex process. However, this approach
carries several risks. These include the risk of trade disputes and retaliatory measures,
as seen in the tensions between the United States and European nations®. Secondly,
it leads to unavoidable double taxation, as gross revenue is taxed as DST in the
market jurisdiction while net profit is subject to corporate income tax in the residence
jurisdiction, a point which will be elaborated upon later. Lastly, it risks being viewed
as a measure that contravenes the non-discrimination principle under World Trade
Organization (WTO) law, which will also be discussed in a subsequent section.

2.2.2 Group Two: States Adapting Their Indirect Tax Systems
This approach is popular in many countries, including Thailand (VAT

for e-Services)"*

and most nations in Southeast Asia. Its scope involves amending
existing Value-Added Tax (VAT) or Goods and Services Tax systems to cover the
provision of electronic services from abroad to consumers. This includes services such
as video and music streaming, software and game downloads, and cloud services. The
mechanism requires foreign service providers to register and remit VAT to the state

where the consumer resides.

“Deloitte, US extends ‘truce’ with countries imposing digital services taxes [Online],
available URL: https://dhub.deloitte.com/Newsletters/Tax/2024/TNV/240216 3.pdf, 2024 (July, 22).

“EY, Thailand’s application of VAT on digital services (e-services) provided by foreign
operators will apply as of 1 September 2021 [Online], available URL: https://www.ey.com/en g/
tax-alerts/thailand-s-application-of-vat-on-digital-services-e-services-provided-by-foreign-operators-
will-apply-as-of-1-september-2021, 2024 (July, 29).
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The most significant strength of this approach is its consistency with international
tax principles and WTO rules, as it treats domestic and foreign service providers
equally. It also builds upon an existing tax framework, which is easier to understand
and administer than creating a new tax type. However, this approach is limited to the
collection of a consumption tax and does not resolve the issue of income tax. That
is, while the state can collect VAT revenue, it does not address the profit allocation
of multinational enterprises, which continue to be taxed (or not taxed) in other
jurisdictions. Furthermore, under tax mechanics, the economic burden is often passed
on to the end consumer, making it an unavoidable burden for them.

2.3 Legal Challenges Arising from the Implementation of Digital Service
Tax Measures

The unilateral implementation of DST measures gives rise to complex and
significant challenges in international law, which can be analyzed as follows:

Compatibility with Double Taxation Conventions: This issue stems from the
interpretation of Article 2 (Taxes Covered) of the conventions, which typically applies
only to “taxes on income and on capital.” By the literal meaning, DST would not be
covered by the Article 2; however, the fact that DST is levied on gross revenue without
any deduction for expenses creates a classification problem as to whether DST can be
considered a disguised “income tax” within the meaning of the convention. This leads
to the risk of domestic law conflicting with or overriding treaty obligations (Treaty
Override), an act that undermines the stability of the international legal system.
Although, in theory, a state implementing a DST might invoke the principle of a
Fundamental Change of Circumstances (Rebus Sic Stantibus) under Article 62 of the
Vienna Convention on the Law of Treaties,”” arguing that the rise of the digital economy
was an unforeseeable event at the time the treaty was concluded. However, proving
the conditions for this principle is exceedingly difficult in practice.

Rebus sic stantibus is a principle of international law that allows a state to
withdraw from or modify a treaty when there has been a fundamental and unforeseen
change of circumstances that formed the basis of the parties’ original consent to
be bound by the treaty. Codified in Article 62 of the Vienna Convention on the

BVienna Convention on the Law of Treaties 1969, Article 62.
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Law of Treaties, it operates as a narrow exception to the general rule of pacta sunt
servanda (agreements must be kept). For the doctrine to apply, the change must be
(1) fundamental, (2) unforeseeable at the time of treaty conclusion, (3) essential to
the treaty’s foundation, and (4) radically transform the nature or scope of obligations
remaining to be performed. Because these conditions are interpreted very strictly
by international courts and tribunals, successful invocation of rebus sic stantibus is
extremely rare in practice.

Theoretically, a state implementing a DST could attempt to invoke the
doctrine of rebus sic stantibus under Article 62 of the Vienna Convention on the Law
of Treaties as a legal justification for deviating from existing treaty obligations.

The argument would rest on the claim that the rapid and unprecedented
rise of the digital economy constitutes a “fundamental change of circumstances”
that was neither foreseen nor foreseeable at the time most bilateral tax treaties were
concluded.

In this line of reasoning, the traditional nexus rule based on physical
presence, central to most double taxation conventions, no longer reflects the economic
reality of value creation in the digital era. Consequently, a state may contend that the
basis upon which it consented to limit its taxing rights has fundamentally changed, thus
entitling it to modify or withdraw from its treaty obligations regarding income taxation.

Issues under World Trade Organization (WTO) Law: DST measures may be
challenged as being inconsistent with the non-discrimination obligations under the
General Agreement on Trade in Services (GATS), particularly Article II:1, which establishes
the Most-Favoured-Nation (MFN) treatment principle, requiring member states to
treat services and service providers of any other member state equally and without
discrimination. Although DST legislation is neutral in its wording and does not specify
any country, the high global revenue thresholds mean that only a few enterprises are

subject to the tax, which could be interpreted as de facto discrimination."®

"Chris Forsgren, Sixian Song and Dora Horvath, Digital Services Taxes: Do They Comply
with International Tax, Trade, and EU Law? [Online], available URL: https://taxfoundation.org/
research/all/federal/france-digital-tax-international-tax-law-trade-law-eu-law/#:~:text=The%20
French9%20DST%20Could%20Be,DST%20under%20international%20trade%20law, 2024 (July, 29).
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Double Taxation and Relief: This problem is a direct consequence of the
treaty compatibility issue because reliefs under tax treaties would apply only to the
taxes covered by such tax treaties. For example, in most tax treaties entered into by
Thailand, the taxes covered, in respect of Thai taxes, encompasses only income tax
and petroleum tax. This means that the reliefs under tax treaties would apply to only
income tax and petroleum tax.

Generally, there are two mechanisms for the relief of double taxation
under tax treaties: the Exemption Method under Article 23A and the Credit Method
under Article 23B of the model convention.

Under Exemption Method, the residence state agrees to exempt foreign-sourced
income from domestic taxation once it has been taxed in the source state. In practical
terms, this means that if a company earns income abroad and that income is subject
to tax in the source jurisdiction, the residence jurisdiction will exclude that income
from its own tax base, thereby avoiding any further taxation on the same amount.

Under Credit Method, the residence state continues to tax the income but
grants a credit for taxes already paid in the source state. This allows the taxpayer to
deduct the amount of foreign tax from the domestic tax liability, ensuring that the
total tax burden is capped at the higher of the two rates rather than being cumulative.

Therefore, if a DST is not considered a tax covered by the convention,
neither the mechanisms for eliminating double taxation under Article 23A (Exemption
Method) nor Article 23B (Credit Method) could be applied. Consequently, the same
income base is taxed twice: first as DST on gross revenue in the market jurisdiction,
and second as corporate income tax on net profit in the residence jurisdiction. The
residence state is not obliged to provide a tax credit for the DST paid by its enterprises.
Such a state of complete double taxation poses a significant obstacle to international

trade and investment.

2.4 The Current Thai Legal Framework: VAT on Electronic Services
In response to the challenges of the digital economy, Thailand has already
taken a significant legislative step by adapting its indirect tax system. The primary legal
instrument governing this area is the Amendment to the Revenue Code Act (No. 53)
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B.E. 2564 (2021)"', which came into force on September 1, 2021. This legislation
effectively extends the Value-Added Tax (VAT) regime to cover electronic services
provided by non-resident businesses to non-VAT registered customers in Thailand.

The key mechanics of this framework are as follows:

1) Definition of Electronic Services: The law provides a broad definition of
“electronic service” (e-Service) to encompass a wide range of digital products and
services that are intangible and delivered over the internet or other electronic
networks. This includes, but is not limited to, online advertising, digital content
streaming (music and videos), software downloads, and platform intermediary services.

2) VAT Liability for Foreign Providers: The core provision imposes a duty
on foreign e-Service providers and foreign electronic platforms to register for VAT in
Thailand if their annual revenue derived from providing such services to non-VAT
registrants in Thailand exceeds THB 1.8 million. Once this threshold is met, the foreign
entity is obligated to file VAT returns and remit the 7% VAT to the Thai Revenue
Department without being able to claim input tax.

3) Simplified Administrative System: To facilitate compliance, the Revenue
Department has established a simplified, online registration and remittance system
known as the VAT for Electronic Service (VES) system. This “One-Stop Service”
platform allows foreign operators to manage all their VAT obligations, from registration
to filing and payment, remotely, thereby minimizing the administrative burden that
would typically be associated with cross-border tax compliance. This framework
represents Thailand’s pragmatic initial step, aligning with the ‘Group Two’ approach
of adapting existing indirect tax systems to the realities of the digital age.

2.5 An Analysis of the Thai Fiscal Landscape in the Digital Era
Before formulating a bespoke policy for Thailand, it is imperative to analyze
the domestic fiscal landscape to contextualize the legal challenges and opportunities
presented by the digital economy. Three core dimensions warrant examination: the

""Revenue Code Amendment Act (No. 53) B.E. 2564 (A.D. 2021), published in the Royal
Thai Government Gazette, Vol. 138, Part 10A (10 February 2021).
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scale of the digital market, the performance of existing tax measures, and the potential
impact of future tax instruments.

First, the sheer scale and growth trajectory of Thailand’s digital economy
establish a compelling case for policy reform. The market’s Gross Merchandise
Value (GMV) reached an estimated $36 billion in 2023 and is projected to expand
to approximately $50 billion by 2025, driven primarily by e-commerce and online
media consumption.”® This burgeoning economic activity represents a substantial
and dynamic tax base that, under the constraints of the traditional physical-nexus
principle, remains largely outside the jurisdictional reach of Thailand’s corporate
income tax system. The continued erosion of this potential tax base necessitates an
urgent reconsideration of how taxing rights are allocated in the modern economy.

Second, the successful implementation of Thailand’s Value-Added Tax
(VAT) on electronic services supplied by foreign providers, effective since September
1, 2021, offers critical empirical insights. The measure has proven to be a robust
source of revenue, yielding THB 10.67 billion in its first full fiscal year (FY2022) and
maintaining a strong performance with THB 10.03 billion in FY2023 and over THB
11.1 billion collected in the first eleven months of FY2024." This outcome not only
validates the administrative capacity of the Thai Revenue Department to manage and
enforce tax collection from non-resident digital enterprises but also confirms that
an indirect tax framework—as discussed in the comparative analysis of ‘Group Two’
states—is a viable and effective policy tool for the Thai context.

Lastly, while a unilateral Digital Services Tax (DST) presents a direct
mechanism for taxing income, its potential fiscal benefits must be carefully weighed
against its inherent legal risks. Several European nations have adopted this model; for
instance, France, Italy, and Spain have set their DST rates at 3% of gross revenues,

while the United Kingdom’s rate is 2%. Based on international benchmarks and

*Temasek and Bain & Company, e-Conomy SEA 2023: Reaching new heights of
digital growth [Online], available URL: https://www.bain.com/insights/e-conomy-sea-2023/, 2025
(September, 17).

“Bangkok Post, E-service tax revenue exceeds target in first 10 months, 16 August
2024 [Online], available URL: https://www.bangkokpost.com/business/general/2975471/revenue-

collection-for-first-5-months-surpasses-target, 2025 (September, 17).
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OECD modeling, a narrowly tailored DST levied at a rate of 3% could, hypothetically,
generate an additional THB 3 to 5 billion in annual income tax revenue for Thailand.
However, as this article has already established, such a measure carries significant
risks of provoking trade disputes, contravening international treaty obligations, and
creating conditions of economic double taxation. Therefore, this potential revenue
gain cannot be the sole determinant of policy, but rather must be assessed within
the broader legal and strategic framework. This fiscal analysis provides the essential,
evidence-based foundation upon which a prudent and context-specific policy for
Thailand can be constructed.

It is crucial, however, to distinguish the nature of a 2-3% DST from Thailand’s
7% VAT on e-Services, as they are fundamentally different taxes in both principle and
application. A DST is a tax on the gross revenue of a company, designed as a proxy
for an income tax on profits generated from a user base in a market jurisdiction. In
contrast, Thailand’s 7% VAT is a tax on consumption, levied on the transaction value
paid by the end consumer. Although remitted by the foreign provider, the economic
burden is designed to fall on the customer. Therefore, the lower rate of a DST reflects
its application to a broad revenue base without deductions for expenses, whereas the
7% rate is consistent with standard consumption tax principles. In essence, they serve
distinct policy goals: a DST addresses the challenge of corporate profit allocation, while
the VAT on e-services ensures that consumption within Thailand is taxed uniformly,
recardless of the provider’s location.

2.6 Foreign Policy Risks and Potential Trade Retaliation from the United States

Beyond the multilateral framework of the WTO, a unilateral implementation

of a DST by Thailand would introduce significant foreign policy risks, particularly

concerning its trade relationship with the United States. The U.S. government has

consistently and unequivocally opposed unilateral DSTs, viewing them as discriminatory
measures that unfairly target American technology companies.”

“United States Trade Representative, Section 301 - Digital Services Taxes [Online], available
URL: https://ustr.gov/issue-areas/enforcement/section-301-investigations/section-301-digital-services-
taxes, 2025 (September, 17).
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The primary instrument for U.S. response is Section 301 of the Trade Act
of 1974, which authorizes the United States Trade Representative (USTR) to investigate
and retaliate against foreign trade practices deemed unfair or burdensome to U.S.
commerce. This is not a theoretical threat; the USTR has initiated Section 301
investigations into the DSTs of numerous countries, including France, India, Italy,
Spain, and the United Kingdom, and has prepared retaliatory tariffs on their goods.”"
While these tariffs were ultimately suspended to allow for negotiations at the OECD,
the actions signal a clear willingness by the U.S. to leverage trade sanctions to protect
its interests.

For Thailand, this risk is particularly acute. The United States is not merely
a significant trading partner; it is Thailand’s largest export market, with bilateral
trade in goods valued at over $72 billion annually.”” Key Thai export sectors, such
as computer equipment, automotive parts, and agricultural products, are vital to the
national economy and could become targets for retaliatory tariffs.

Therefore, any policy consideration of a unilateral DST must carefully weigh
the potential, and relatively modest, revenue gains against the profound and
potentially disruptive risk of damaging a vital trading partnership. This geoeconomic
reality serves as a powerful deterrent and reinforces the argument for pursuing

a consensus-based, multilateral solution in alignment with the OECD framework.

2.7 Policy Recommendations and a Proposed Approach for Thailand
After considering the developments and legal issues, the author believes
that the most desirable approach for Thailand should be a Hybrid Approach, which
can be broken down into concrete policy recommendations as follows:

“'Sandler, Travis & Rosenberg, P.A., Section 301 Investigation of Digital Services Taxes
[Online], available URL: https://www.strtrade.com/trade-news-resources/tariff-actions-resources/
section-301-investigation-digital-services-taxes, 2025 (September, 17).

“United States Trade Representative, Thailand: U.S.-Thailand Trade Facts [Online], available
URL: https://ustr.gov/countries-regions/southeast-asia-pacific/thailand, 2025 (September, 17).
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2.7.1 A. Long-Term Approach: Preparing for the Global Standard (Pillar One)

In the long term, Thailand’s policy should be firmly aligned with the
emerging global consensus surrounding the OECD’s Pillar One. This requires proactive
preparation rather than a passive “wait-and-see” approach. The key actions involve
significant legal and administrative reforms:

1) Preparing Amendments to the Revenue Code: The implementation of
Pillar One, particularly Amount A, cannot be accommodated by the existing Revenue
Code. It necessitates the drafting of a new, specific chapter or section dedicated to
the “Taxation of Profits Allocated Under International Agreements.” Key provisions in
this amendment would need to:

(1) Formallydefinetermssuchas “AmountA,” “Market Jurisdiction,”
and“Residual Profits” in line with the multilateral convention.

(2) Establish a clear legal basis for the Revenue Department to
tax the allocated profits of multinational enterprises that lack a physical presence in
Thailand. This is the most critical amendment, as it creates a new taxing right that is
independent of the traditional Permanent Establishment principle.

(3) Detail the calculation and remittance procedures, specifying
how the allocated profits are to be reported and when the tax is due.

(4) Integrate the framework with existing double taxation agreements,
potentially through a provision that gives precedence to the multilateral convention
to avoid legal conflicts.

Alternatively, instead of amending the Revenue Code, the implementation
of Pillar One might be implemented as a separate Act, which contains the
aforementioned attributes.

2) Enhancing Administrative Capacity: The Revenue Department must
develop the capacity to handle the complex requirements of Pillar One. This includes
upgrading IT systems for international information exchange, training personnel in
complex profit allocation calculations, and preparing for the multilateral dispute
resolution mechanisms that are a core feature of the Pillar One framework.
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2.7.2 B. Short-Term and Transitional Approach: Leveraging and Enhancing
Existing Frameworks

While Pillar One is being finalized, Thailand should focus on optimizing
its current legal framework and cautiously considering limited transitional measures.

Option 1: Enhancing the Existing VAT for e-Services System - This is the
most prudent and lowest-risk option. Rather than merely enforcing the current law,
the system’s efficiency can be significantly enhanced.

1) Proposed Enhancements:

(1) Data Analytics for Compliance: Utilize advanced data analytics
and machine learning to analyze digital transaction data from various sources (e.g.,
payment gateways, financial institutions) to identify non-compliant foreign service
providers who meet the revenue threshold but have not registered for VAT.

(2) Legislative Refinements: Consider minor amendments to the
Revenue Code (Act No. 53) to clarify ambiguous terms and broaden the scope if new
digital business models emerge that are not clearly covered. For instance, clarifying
the VAT treatment of complex services involving mixed digital and physical components.

(3) International Cooperation: Proactively engage in information
sharing agreements with tax authorities in other countries to cross-reference data on
digital service providers, improving transparency and compliance.

Option 2: Considering a Limited-Scope DST with Caution - If policymakers
decide that an income tax measure is necessary in the interim, a temporary and
narrowly defined DST could be considered. However, its design must be exceptionally
cautious to mitigate the legal and foreign policy risks previously analyzed.

2) Necessary Amendments to the Revenue Code for a DST:

(1) A new tax category would need to be created within the
Revenue Code, as a DST is a tax on gross revenue, not net profit. This would be a
significant structural change. In order to properly implement DST, the Revenue Code
would require the creation of a new category of tax with its own definitional and
operational framework, including the tax base, taxable activities, liability rules, and
administrative procedures. This structural amendment would also need to address
issues such as nexus for non-resident digital service providers, reporting obligations,
and assessment rules.
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(2) The tax rate of around of 2-3% on gross revenue, as suggested
by practices in the UK and some EU countries, appears appropriate

(3) In terms of remittance procedures, Thailand may use the data
collected from VAT for Electronic Service (VES) system to develop the DST collection. The
existing VES system already provides a functioning digital infrastructure for identifying,
registering, and collecting tax from non-resident digital service providers. Under the
VES framework, foreign digital platforms are required to register for VAT in Thailand
and file periodic returns reporting their revenue from Thai users. This system captures
valuable transactional data such as the identity of the platform, the type of service
provided, and the amount of revenue generated within Thailand. By leveraging this
existing infrastructure, the government can minimize administrative costs and avoid
building an entirely new collection mechanism from scratch.

(4) Crucially, the legislation must include a “sunset clause” which
is a provision that automatically repeals the DST upon Thailand’s adoption of the
Pillar One multilateral convention. This would legally codify its temporary nature and
demonstrate good faith in the multilateral process, potentially reducing the risk of
trade retaliation.

2.7.3 Backup measures: DST for non tax treaties jurisdictions

In terms of legal authority, it seems feasible to implement DST on a
unilateral basis, but it might lead to international disputes. However, there should
be another DST regime in addition to an international agreement, such as Pillar
One. In such a case, in order to prevent the potential disputes, the DST should be
exempt for tax treaty jurisdictions and applicable to those located in non tax treaty
jurisdictions only. The main reason to support this kind of tax imposition is to prevent
tax avoidance whereby a digital firm arranges its transaction flows by setting up an
entity in a jurisdiction which does not take part in Pilar One, or other international
agreements, or even enter into a tax treaty on a bilateral basis. In respect of countries
with tax treaties, implementation of DST on a unilateral basis may lead to potential
international disputes in respect of tax treaties violation. Therefore, to the extent
possible, Thailand should exert to reach a prior international agreement, or renegotiate
tax treaties, so as to implement the DST in an amicable manner and mitigate risk of

international disputes.
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3. Conclusion

In conclusion, the challenge of taxing the digital economy is a multifaceted
and complex issue that requires comprehensive consideration. The digital economy
has become an integral part of the real economy and has fundamentally changed
the landscape of business and the perspective on taxation. The traditional tax system,
based on the concept of brick-and-mortar businesses, can no longer keep pace with
the digital economy. This article has explored the challenges and potential solutions
for modernizing the tax system to ensure that taxation in the digital era is both fair
and efficient for market jurisdictions and enterprises alike. Ensuring that taxes are paid
where they are rightfully due must be done equitably. Thailand’s policy should, therefore,
be pursued with prudence, prioritizing long-term compliance with international standards
while selecting appropriate short-term measures that balance the state’s fiscal

interests with the promotion of a healthy business and investment ecosystem.
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Abstract

The Federal Republic of Germany and Japan are countries with significant
global economic and political influence. Both are civil law countries that have had
a profound impact on Thai legal system. Both are also contracting states to the
New York Convention. The arbitration laws of both countries have been significantly
influenced by the UNCITRAL Model Law, just like Thailand. Both countries are widely
recognized as being friendly towards alternative dispute resolution and arbitration.

Germany is currently considering amendments to its arbitration law, while Japan
has recently enacted amendments to its arbitration law and the law implementing
the Singapore Convention on Mediation. These German pending bill and Japanese
recent legal enactments include those to align with the 2006 UNCITRAL Model Law,
those to address practical issues, those to keep pace with global changes, especially
in information technology, those that are innovative in arbitration law, and those to
align with local social and cultural conditions.

From Thailand’s perspective, when looking left (the Western country-Germany)
and right (the Eastern country-Japan), the authors find out that both countries have
undergone significant changes in the past two decades. In this river of change, it is
worth considering what amendments Thailand should make to its alternative dispute
resolution and arbitration laws to keep them modern and up-to-date with global
developments, while also considering Thailand’s unique social and cultural contexts.

The authors propose that Thailand should consider amending its incumbent
Arbitration Act on only two key principles. First, the Central Intellectual Property
and International Trade Court and the Central Administrative Court should be the
sole and only courts vested in jurisdiction to conduct and trial arbitration cases. The
amendments should also permit the use of English language in these proceedings and
grant the courts the power to waive translation requirements for certain documents.
Second, arbitral tribunals should be empowered to issue orders or grant interim
measures, and these interim orders should be classified as arbitral awards to ensure
their enforceability in the New York Convention’s party countries.
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Regarding other potential amendments, the authors believe they are not
necessary, at least for the time being. Several issues, such as empowering courts to
rule on an arbitral tribunal’s jurisdiction, allowing the use of information technology in
evidence-taking, and authorizing courts to appoint arbitrators in multi-party disputes,
do not require immediate legislative amendments. Enacting legislation to implement
the Singapore Convention is already underway in Thailand. Permitting dissenting
and concurring opinions in arbitration is seen as an adaptation to social and cultural
conditions in other jurisdictions, which may differ from those in Thailand. Some matters,
such as the publication of arbitral awards, can be resolved by amending relevant
court procedures or arbitral institutional rules without the necessity of amending the
legislation. Moreover, while the principle of allowing arbitration agreements to be in
electronic or digital form is, arguably, new and innovation, it is prudent to observe
its success elsewhere before considering similar amendments in Thailand. Finally,
proposals to grant courts the power to conduct a new trial de novo or to set aside an
award on the grounds that the tribunal lacked jurisdiction are considered inconsistent
with the status of arbitration as an alternative dispute resolution method in Thailand,

making such amendments unnecessary.

Keywords: Germany, Japan, alternative dispute resolution
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Abstract

This article aims to study the essence and application of the principle of
equality both in the international context and context of thai legislation. Equality must
be considered in the content, the pattern and the process of legislative enactment.
The article aims to study the principle of equality before the law with the public
organizations in Thailand. The study found that in the international context, this principle
is clearly, systematically, and concretely binding on states parties. In Thailand the
principle, also been clearly, systematically and concretely suaranteed through the
law. However, it has been found that the case of public organizations in Thailand there
is practically still no clarity, systematic and concreteness. This can be seen from the
rules that still lacks supervision of compliance with the criteria until it affects those
who enforce and those who are under the rule. Unequality of opportunity or rights
which affects the rights and liberties from the unequal. It also affects the intention
and objectives of public organizations. Therefore, understanding and awareness on
the importance of the above principles and mechanisms to persons involved with
public organizations. Then The Public Organizaiton Devolopment and Promotion Committee
(PODPQ) to exercise its powers and duties under the public organizations act. In making
recommendations to the cabinet to establish central criteria for each public organization
to use as a guildline for using the authority to enact rules. It will help the rules
enacted by public organizations to be more appropriate, reflecting the principles

more clearly, systematically, and concretely.

Keywords: principle of equality, principle of equality before the law, public organization
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Abstract

The continuous development of digital technology has led to the widespread
use of online platforms as intermediaries in a wide range of business activities. This
growing reliance on digital platforms has brought about a significant increase in
businesses utilizing these platforms for conducting commerce and providing services.
As digital platforms function as intermediaries between sellers, service providers,
transporters, and consumers, it is crucial to clearly define the legal relationships
among these parties. Such clarity is vital to ensure appropriate legal protection and
specifying liabilities in cases of disputes or damage, especially regarding consumer
protection.

This research aims to thoroughly examine the liability of digital platform operators
toward sellers, service providers, transporters, and consumers, with a particular focus
on protecting consumer rights. It investigates the legal relationships between the
contracting parties and analyzes relevant regulations under both Thai and foreign
laws, including from countries such as the United States, Canada, Japan, and Spain.
Through this comparative legal study, the research identifies potential improvements
to Thai law that could enhance the regulation of digital platforms and provide better
safeguards for all stakeholders, especially consumers.

The study addresses three main areas of concern: (1) the liability of digital
platform operators towards sellers or service providers, (2) the legal responsibility
of platform operators in relation to transporters, and (3) the extent of liability for
consumer protection. The research also highlights the unique challenges posed
by digital transactions, such as fraudulent practices, misleading interfaces, and
inadequate consumer rights mechanisms. The findings emphasize the need for clearer
legal frameworks to regulate platform liabilities, ensuring equitable treatment and
accountability across all sectors.

Keywords: digital platforms, consumer protection, service provider liability
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-legal-language-revised/resources/6.1.4-second-restatement-section-402a-on-strict-products-
liability/, n.d. Quly, 20).
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uisetifuiientunmmainiivasnais nslawaiia wagngAnssuiilunisudetud
Lifusssn unanesuAdvaazdosufiRnudetedy weldmsuftamdussniunsfinse
fugweviedliusns uarfusingrmnensudedumanisilutssmeunnm (Competition Act)
vlum'ﬁsvm’nmumsuaaLLwaWWaimwaLawwvlanﬂaiuﬂgwmwaauuﬁimamq unn e
AlefinsimuandniAgrfunsatvayunisusiuiidusssuuasivszansanlunainin
Usuldrivunanosundviala
0ealsfi Usemadvunssmrenandnsadutuusndseanlunnuszna
ANSFRLISNILAZUTEINALAUIN
lunsiivessumadiiutiutiingyune The Act on Electronic Commerce
and Information (nguunensmndidnnseiinduazimaluladansaumne TivuaiAeaiuns
UjiRegnalusssuvesgsivoaulall aufannusuinvenanilosuidviasedunevsedliuinis
TnefiundygfAndvuaieuluazeuiuiavesunanlesuidviadefuneviedliuing wu
Foswesanuidussau (Faimess) unanvle fuRdviadosufuRmundninasiuasdnsssuniuia
Tumsdidiussiveoulet unanwosuAdviadesufiRnutouluastermuniisyyludyan
funeviegliuinsliviiuunanlesufidvia wazunanvledufdvialiausadeundanie
snandayglnglifivauasuasld sudinnuiuinfortunsesindeans msiuidasy
foya Husu unanrleduAdviadossuiinseumungrunefiieides Jusgfuuntydiuay
ngusnefiieatedlunsdiidy 4
wudeafuiuswerandnsauithngming 34/2002 Services OF The
Society of Information And Electronic Commerce’ (nguanewidisgdianvsedng) unld
Tumsivualiunanefuidviaiauiuiauastesniunuduin meldemuuiiold

15Department of Justice Canada, Competition Act (R.S.C., 1985, c. C-34) [Online], available
URL: https://laws-lois.justice.gc.ca/eng/acts/c-34/page-1.html#h-87830, 1985 (July, 20).

Global-Regulation, Law 34/2002, of 11 July, Services of the Society of Information
and Electronic Commerce [Online], available URL: https://www.global-regulation.com/translation/
spain/1450967/law-34-2002%2c-of-11-july%2c-services-of-the-society-of-information-and-electronic-

commerce.html, n.d. (July, 21).
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4) Wiz QAVIIATILALAAIALUUATI W.A. 2560 WINTT 6 1NUNUYLR
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Fosszydeiine Reulumsiududn sieneaziBusduieduilna 9nfinaniuvdnngmmne
yarupnuduiusiudusiaadundn uiamnsaldiluwuimlunisidunismennsdeya
vosneluszuuunanledy Jadunadennuduiusunanrlesuiuguelnesey
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3.1.3 WisuiieuausuRaserinngunesaussmatunguaneyseinelinglu
nssdunanvlosuRIanuIEnToRIuIN1S

Tutigty wivaneUssmmasiissuungmneiianud uasshiiszmale
AdaAngunelamziazasesanysaiiisifuanuuinvesunanesuAdiasegue
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vioflsiuinig onviuunssemaluglsuuaziede Wy Ussmadiluuazsnvenandnsaivu 7ild
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(Common Law) Wi uasguadlasiie Ussinaansgeiusn sadaussinelve §insende
wé’ﬂﬂ"fﬂﬂmqngmma wie nsfaumurandRduRusdy Weaudesinediglld
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Duasgueanesiily ansgowsn unannWesusavia 1wy Amazon LAy
wanideamusuinleesrsuduiiosanats usluas Bolger v. Amazon.com, LLC (2020)"
Aagnsalsgunaresilelinnewdnliin unanwesu Amazon funumiundtnisiluies
fanans Lesanauaunstsedu mslavan waznsdndsdud Jeanufuiagudenty

"Court of Appeal of California, Fourth Appellate District, Division One, Bolger v.
Amazon.com, LLC, D075738 [Online], available URL: https://law.justia.com/cases/california/
court-of-appeal/2020/d075738.html, 2020 (September, 18).
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maannsalindnnsfianumamaiiefruaausuialiudunannesy wilifiundyda
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2) Uszndlngndaifingmnengiidmvuaanuiuinvesunanledy

soruevioglviuinislaenss lngerdensfinusungruneiiey Wu nsesvnguinins
Usgnougsiauinmsunanlesuidviaiifeudslimim wea. 2565 datunsidulubeszuy
gInuaeMIUnmeTeYalASTNINAIINMITURANIaUNG Wees 1 TnyeiiuensawaenaInluUnss
w.Ai. 2545 Farvualiuwanosiuisssinndesamelouasimhiiliteyaunguilaa
wigaliflundyaiRame nmennuduiusunanvlosuiuiug Ussuiangmnguviaas g
fenathmdndyarivihaviesumsnld uifdesimudumensdl Wiuldhssuungrnelne
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FaunnaanuszimadUuuasvorandnsauiisingmneualy
Gumsiemnziieafumusuiisve sunanlesuiuguevsedliing o1d

(1) Usgmadulddnya@nguanoians 1dun The Act on Electronic
Commerce and Information Property'® @sfnuaunumuazausuinvasnaniesy
Mvialiognednau wu doalamesnuvesneuuszuy fesfuiinsulunsdiifinevasnans
Tnegue wazdosiiszuusfudefinmdmiudeiignasifinans

(2) svoundnsau aamgwmmaww%a Law 34/2002 on Services
of the Information Society and Electronic Commerce (LSSI-CE)® fiftvuniunanlosudl
ArwsuRialumauia nsernn uasyeUnases Mnunaanlesuliimuauidevnuienninssu
yesgueiinsyiazfianguine Tnefidosniiuamzlunsdfiunase suaansafigalléi
laifumunlunisaunuviednaiunisnssyinty

faify unanrleuosszinad) Ju3sdpaniiuiungvang The Act on
Electronic Commerce and Information (nguanen1smaianvselinduazimaluladansauwme)

2

1 v

*Ministry of Economy, Trade and Industry (METI), Act on Electronic Commerce and
Information Property (ECIP) [Online], available URL: https:.//www.meti.go.jp/policy/it_policy/ec/,
2001 (July, 11).

“Government of Spain, Law 34/2002, of 11 July, on services of the information society
and electronic commerce (BOE-A-2002-13758) [Online], available URL: https://www. boe.es/eli/
es//2002/07/11/34/con, 2002 (July, 11).
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smuaigaiunsufiRedradusssuvesgsivesulad auisnnuiuiinvesunanvesy
AR VIENIBRIAUINIG wazunannasureIsIveIuNdInTaUR BN UN I
34/2002 Services Of The Society of Information And Electronic Commerce (NuisngwIglse)
Sudnnseiind) Admualviunanesuiiviadinnuiuiinuazdesniuauivin el

AMSURALUTUMISINS 1199157 wagnIUNATeY
3.2 ausuiiansalfuudaivunannasufdnag

TfinnsanvinguanesinsUssimanazngmnglneg il
3.2.1 ngunessUsEmaRnfumNSURneuanosAIvatULvLds

unannesuRIvala s dunumdfglunsdnassussanulussuuuinig
fuds Wu Uinsdsems dewan wazuinsvudsyana daunanvlesufdviaviiveididu
Aanansseninafuslaanazussugiusnisvuds egelsfinny aruduiusviangmung
seinunannesufdvakaziuudduaneUsenadioglun1izaquinie lnennisUseiiuii
uudsasldsunsuolugiuy “andre” Aldunnuduasosmunguuneussu vie
“fFuihedasy” Alifavsusslovdmnaussnuiugm

msfimsananuzvesfuuddialasnsile Wil Anusuila wasdiRdius
mangueveaanilosuAdvia Tnemnguudeiieidugning unamesudeniindiriiany
AvINELTILTEluLnIs e i msdeatainig wienisduaseanaidndndeelsl
Dusssn wimndaidugsudnedasy unannesundviaenalidessuiale 9 lugnusunedng

Uszinasing 9 Faldwannngmane siseusulimdnnguuneimly wefvua
wuvnslunsussdiuanugvosuuddussuuunanrlasufda fseazdondeluil

1) uasguednesidly Ussimaansgewsn ndnsmnuannusuinves
wnanvesuAViaseuuduelinelingming California Assembly Bill 5 vosasguaduesiiy
fleennguanenfiondlving 3351 wasiiisnfnams1 27503 lungmane Labor Code
(nQuunausay) laeanns1 2750.3 a9 Labor Code tHuuvndudiugiuveinguunafimvue

“California Legislature, AB-5 Worker status: Employees and independent contractors
[Onlinel, available URL: https://leginfo.legislature.ca.gov/faces/billTextClient.xhtm(?bill id=2019
20200AB5, n.d. (July, 21).
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nsmumsmasknanrlady eanelidyauarnisUftinudoianie
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VDI
(3) yAPaBINUlAIAIINISAN 91T MsegsAvludnyuERIiuNyY
i dlivhegdinnuludassuasiidnuvauzionznizasegnouudd

Famnfigailildvzfoiussnusianaridu “gnine’ vesumanvlesufavia
wazfilAdustusfunneidlugiuraning Ssdsmaliunanlesuiivinifiosdosguaguudsn
ngvisne Labor Code sauthmanuuiiasng 4 sisgninenudeyadnemelangneusenusiog
Fomngeudt mnuwaaesuAdva liaunsafigadasuiiandeld gliuinsiudidudn
vieawnstiugeufioindu “gndne” mungmnenssu (Employee Under Labor Code)
Tneranengvanefinnuan Wy unaanesudasiindifidiszendnstusn (Minimum Wage)
Aesdnlillalafnisauuseiuguan Useiudiny uaziungn dossuiaveusianisaziiln
avdussy wu nMedndeliidusssy wazdesufiRnungineussulugiug “uedn”
Tnwauysal uenainil WilugnsBsuanugangiuidassdugniedsdmanotfdimiug
NNNHNRNYIN “dey99vinues” Tl “deynsIU” MUNOUUNBUTINUVRITF aneme

wdnABC Testifuinosilomsngminedilounisenisiigavluds
wannasuAIva ﬁ'i"faﬁﬁ’ﬂEJm‘w:mﬂﬂdﬂumi%’wmé’ﬂmul,t,au%’uﬁmawﬁqua%wsﬁa
vownuies Wnghiligujinudemnegluanmdsnseuvserinnisiuases UEDRICANGE
fandniaenndosfunuisuaiiuguveangrneussuiigenieussuiteglulassaig
gnuauwuuliianna Tunandudu Ussinalnedaliddndninainisussduaniuzusanuly
unannlofuRdviaiidanuy mslfifsunast “seznamahan’ vie “AmeuLMumINAIIL”
oalsiflamelunsszyanurvesivuds uazidndedliunanosudiviananidesausuii
Tngldiin “wsmuas” (Partner) wio “fusznaunsdase” Sah vefilueaduaied
lassasanismunlagnss

2) uasgeauunsle UseinAwAwInn nguue Digital Platform Workers’
Rights Act, 2022 (DPWRA) vasua3geauuyile Ussmauaunm dedsduliidlotui 1 nsngiey
2568 filsiusnganuiuRnvesunanwouAIialugur fyanatideiuiindodudaenly

“California Labor Code, Section 2750.3.
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4049 Director (§81138113) Faueds nssun1svesusenuazsdegtovuidunaludyan
P % I [ §22 § aa v 1% A a [y v a 1 o
Aevuluendun” Tuunasvlesufdviatelinuung 15(6) MAeafiuanusuinseduu
a a

RunAadrszuAauaY Wanssunsvesgsiawnanlasuidvanessuiinsiuiuned ity

al

AestsunaunY deunannesuRIvianiiniidudunuiuasgnisensedvidiseRunaedisy
LAALUNABIEUNaIsar1a?
atlalshn nguunsatuiinldiinisidaanusuiiaeld Tunsdiduany

SURAZIEAYRILE1WIBNNTANUNINT 15(9) “HEuIen1svesuTEnunanneiuAdvianes
SuRinsamiusuRasauudusuninauanelanguuneaduillasvetaduninvuniels

(%
a

nnmneatuivienelddennasiiula 1 Avssvidu udlifuyacmseld 6 Weudwmsy
Aussetfidestsylurnefidunssuns”

3) Uizmmﬂﬂu 5@1@%1}’@@”@@%18Lawwﬁﬁmummm%’uﬁmaﬂLLwamWaém
aviarie “gliuinsuuds” Wunfussuuiasvgaunanvlefiluvssmedy o fdmiam
ageTIng) Anwduiusszriaunannesuuasiuudds Wildsumsandassadiomnadfiduiug
othadumamslugiuznedin gnin Teenss edswariomadndsdnsusslovwdduiiugu
YosUURMUluszULATYEAIMUY “Gig Economy” egeliteddey aeelsnd sz
JUuldmengmgatesitenangrneg swunsingrnedilndifes 1usuld wu ngrneiice
n3vigInssuneBiannseiind (Act on Special Measures of the Civil Code Concerning
Flectronic Consumer Contracts and Electronic)” (ECC Act) ﬂgwuﬂﬂaﬁuﬁﬁlﬁﬁmﬂa

““Director” means a director of a corporation and includes a shareholder who is a party

to a unanimous shareholder agreement.

?(a) the operator is insolvent, the worker has caused a claim for an amount owing to the
worker to be filed with the receiver appointed by a court with respect to the operator or with the
operator’s trustee in bankruptcy and the claim has not been paid;

“Article 15 (9) Digital Platform Workers' Rights Act, 2022.

The directors of an operator corporation are jointly and severally liable to a worker for all
debts under this Act and the regulations made under it or under any collective agreement made

by the corporation not exceeding the value of six months’ earnings for that worker that became

payable while they are directors.
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4) nu"e Royal Decree Law 9/2021 (Rider law) ¥83519@1019n 58U
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(Platform Economy) Bausssmuuuas wu aududsemsnieian lidmauindu “gnie

25Japan Legal Information Institute, Electronic Commerce Act [Online], available URL:
https://www.japaneselawtranslation.go.jp/law/detail/?id=1964&vm=04&re=02, n.d. July, 20).

“Agencia Estatal Boletin Oficial del Estado, Real Decreto Legislativo 1/1995, de 24 de
marzo, por el que se aprueba el texto refundido de la Ley del Estatuto de los Trabajadores
[Online], available URL: https://www.boe.es/buscar/doc.php?id=BOE-A-1995-7730, n.d. July, 20).
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“ICalifornia Labor Code, Section 2750.3.
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#8§57a. Unfair or deceptive acts or practices rulemaking proceedings
(a) Authority of Commission to prescribe rules and general statements of policy

(1) Except as provided in subsection (h), the Commission may prescribe-
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(B) rules which define with specificity acts or practices which are unfair
or deceptive acts or practices in or affecting commerce (within the meaning of section 45(a)
(1) of this title), except that the Commission shall not develop or promulgate any trade rule
or regulation with regard to the regulation of the development and utilization of the standards
and certification activities pursuant to this section. Rules under this subparagraph may include
requirements prescribed for the purpose of preventing such acts or practices.

“Legislative Royal Decree 1/2007, General for the Defence of Consumers and Users
[Online], available URL: https://www.global-regulation.com/translation/spain/1445031/royal-
legislative-decree-1-2007-of-16-november%252c-approving-the-revised-text-of-the-general-law-
for-the-protection-of-consumers-and-users-and-other-co.html, n.d. (July, 21).

Rmnedius, “Uapmngrneifieatumstoreaudooula Anwnsdiavuihiivesgdymn
wazuslam,” (nenfinusifmansumndadie, ainendeeSuyy, 2557), i 51-60.
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*!Japan Legal Information Institute, The Protection of Consumers Who Use Digital

Platforms for Shopping Act [Online], available URL: https://www.japaneselawtranslation.go.jp/
en/laws/view/4310/jet:~:text=Article%2010(1)If%20any,that%20appropriate%20measures%20
be%20taken, n.d. (July, 21).

“Article 4(1) If the representation of the sales conditions for a product or specified right
or conditions to provide services in a place provided by a digital platform for shopping meets
both of the requirements set forth in the following items and the Prime Minister finds that the
representation is likely to harm the interests of consumers who use that digital platform, the
Prime Minister may request that the digital platform provider suspend the seller’s or equivalent
person’s use of that digital platform for selling the product or specified right or providing the

services, or otherwise take necessary measures.
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“Ministry of Internal Affairs and Communications, The Act on Electronic Commerce
and Information [Online], available URL: https://www.global-regulation.com/translation/japan/
9944437/act-on-electronic-commerce-and-information. html, 2002 (July, 22).

*Legislative Royal Decree 1/2007, General for the Defence of Consumers and Users
[Online], available URL: https://www.global-regulation.com/translation/spain/1445031/royal-
legislative-decree-1-2007-of-16-november%252c-approving-the-revised-text-of-the-general-law-
for-the-protection-of-consumers-and-users-and-other-co.html, n.d. (July, 21).
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35Legistacién consolidada, Ley 34/2002, de 11 de julio, de servicios de la sociedad de
la informacion y de comercio electrénico (LSSICE) [Online], available URL: https://www.boe.es/
buscar/act.php?id=BOE-A-2002-13758, n.d. (July, 22).
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**§57a. Unfair or deceptive acts or practices rulemaking proceedings
(a) Authority of Commission to prescribe rules and general statements of policy

(1) Except as provided in subsection (h), the Commission may prescribe-
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Fofinmegiuszansnm lnsfoiunanlefuiiunumunnitaunatsialy uasdesiufio
suilunsdiaviaenihiividedidiusailunisvasnas

dewFsuiisuiuusemalng aznudn Selddnsnsnguaineianie
flnanseumnuiuinvesunaniosuiviadeuilaalilaenss ngruneildeglutlagiuedy
nsanuuaznsUTulinguanglnaifes Wy wsesudngRnuaseduslan wa. 2522 uax
W3 URinmegInssunsBiannsetind w.e. 2544 %ﬁLﬁamlﬁmlﬁlﬁgﬂaamwumLﬁa
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Jadhldt Vsmadituazdssmeanigenin afusamengvsneiinnaan
ydsnunantiosuiutotduduetrainauasdusyaninm Wy mstuualiianusufiado
Joint Liability) fug¥1g nisiivuaunadinenialnases uagdnsvesiuslaalunis
BonFesrdulmaunilaemsannunaniesy Tuvariluszmedlne wnguilnadszaudym
W gnvaenadlaggugiuinanasufdvianduliainsasunseanunanvlosulalnense
wazlsiigusdugdyyn veeliinhisuRamungmnelaedauds shlvguslandesilesiue
Fasinduyeearmluilianansofnnusilivdolaiinindliad

(B) rules which define with specificity acts or practices which are unfair
or deceptive acts or practices in or affecting commerce (within the meaning of section 45(a)
(1) of this title), except that the Commission shall not develop or promulgate any trade rule
or regulation with regard to the regulation of the development and utilization of the standards
and certification activities pursuant to this section. Rules under this subparagraph may include
requirements prescribed for the purpose of preventing such acts or practices.

*Japan Legal Information Institute, The Protection of Consumers Who Use Digital
Platforms for Shopping Act [Online], available URL: https://www.japaneselawtranslation.go.jp/
en/laws/view/4310/je#:~:text=Article%2010(1)If%20any,that%20appropriate%20measures%20
be%20taken, n.d. (July, 21).
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Abstract

This article aims to study the concept and fundamentals of intellectual property
and consumer protection in e-commerce businesses and to study the measures for
intellectual property and consumer protection in e-commerce businesses in Thailand
and other countries that are currently enforced. The current problem of distributing
trademark-infringing products in the e-commerce system in Thailand, in addition to
causing damage to trademark owners, consumers and the general public are at risk of
being deceived by online advertising. Consumers are unable to fully understand the
correct information about the characteristics of the products. In addition, consumers
will be informed that the products they have purchased are trademark-infringing
products after they have paid for the products and received them. As a result,
consumers become a group of people who are taken advantage of by the sale of
products in the e-commerce system. Although Thailand has laws to prevent and
suppress trademark infringement, such laws are still not consistent with the current
situation. Due to the nature and methods of the law, legal measures are still set by
the old methods, which require complicated practices and require coordination from
many agencies. Therefore, there are slow inspection and implementation methods,
which cause the victims, namely trademark owners and consumers, to not receive
assistance, compensation, and termination of damages within a suitable period of
time.

Meanwhile, from the study of the provisions of foreign laws, such as the United
States, Malaysia, Japan and China, it was found that these countries have developed
specific laws and effective measures. All countries have guidelines for determining
the duties of platform providers to inspect and prevent trademark infringement in
e-commerce businesses in order to protect the rights of trademark owners and
protect consumers. The level of strictness and methods of determining preventive
and suppressive measures differ.

The research finds that the core problems stem from the limitations of the
Trademark Act B.E. 2534 (1991), which primarily addresses physical infringements;
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the absence of direct liability for e-commerce platform providers; and ineffective
consumer protection mechanisms in the online context. The comparative study reveals
three main international approaches: 1) imposing strict duties on platforms, 2) flexible
co-regulation, and 3) amending existing laws to cover online activities.

The researcher, therefore, recommends that Thailand adopt a hybrid approach
by enacting an ‘E-commerce Platform Provider Liability Act’ to establish key obligations,
such as seller identity verification, the implementation of a notice-and-takedown
mechanism, and the definition of joint liability with exceptions. Furthermore, it is
proposed to amend the Trademark Act B.E. 2534 (1991) to explicitly cover acts
committed within computer systems, in order to create a trustworthy e-commerce

ecosystem and sustainably promote the country’s digital economy.

Keywords: trademark infringement, consumer protection, e-commerce businesses.
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Dogene Ny SINL, 30URAL, N 291 — 292,
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IM3An Jsusznanvyaifngrnesuaseauilaamuauiiuil loun seawside W™

T o

)=

unAsiiaes danuiuin nsAuasesiuslnadedlduiasmsians Jaueneen
snfungmnednatunilsinenn essmedtogfngmneduasesuilaamunnuiiuil
loun avsgowsny guu ne Wudu?

uenni mslfnuduasesiuslaalitandusnfnuutle ngranesduases
HuUslnannUsemAaziidnuagdAysiuiu 2 Usens Ae®

1) N13HENA152N15AEN (Onus of Proof) veKUslaa lneimualiguslaa
Faduginanmbidududesiinsznisigay Wesanluvesnszuiunsadnieinduibes
manadaliungudavseusznaunsanunathdusazianmngunangunnhduiaing
unwiesvieliiunnsedls Ineguslnainihiifigatifissiemildfuamndemenduditthge
unnsesvieitlivasntuasndlawindy

2) mathmualiigiiswnaiiiuaiunudulon \osnnunAnvesdvisveatiuslna

fodndudviiugrunungrusvesUssrvuiisgfesdiundunsogua

3. nnenetasiumsasdinezasnemsflussuunavddannselindluusandlne

3.1 wsesvUyaAlTesnunen1sdn w.A. 2534
wezswiyAiedeamnenisin wa. 2534 WJunguanediAsaiunisduases
wsesnemsilulszmdlnglfhmuntomdrin “leSesanensi” vaneanar edesvine
livTorgltiduiivanevieisiteaiuaud Wonanaindudiliiedemneveadives
eI tuuAnatUALETHieSosmnensfesanatu” ndnfe WieSemng
fdvserdandddifufinnefuaudwiofetostuaud Sulsdahiuidudidy daudls

“nguangnIsUIEnIsANATIRUIAA d1NNTINNEMNT 3 dUNNWEVITNITENITINUETIEYS,
KUINNITANTUNITAUENTTUITNITANATOIEUTLAA d1UNWEYVITNITANILUNUIIEYS [Online],
available URL: https://www.parliament.go.th/ewtcommittee/ewt/consumerism/download/article/
article_20111007095133.pdf, (funay, 12).

2Zaafei.

PEaafeaii.

Y152 v RRATOMUIBNTAN WA, 2534, UMY 4 ATIAFIL.
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fReidaduiiinunivany 1s9smsneiusiverenieenlilng Wenelsnn Ageuldlsunn
Hussaua indosmnonisdnietuaudtuteeiidigaiuien 1 deuduiidesnisves
Wwedduisesu Tlusiavdeussamiienty enalimsvhen aendeuvieuasuriomang
nsevesduitulUlTudumduiidusinussamiientu fmsfnnnuasemanentsi
Jeltumnumnglin deuansiduiilfintesmnevesiveneiomanensttiuwanang
fuAufiliaTosmmnenisivesyanadu daiinseswdygfiaioamungnis wa. 2534
e 44 Timund “oneliiadunnnm 27 uaznam 68 WeldameiDeueomunensiudy
wmlmmmwaumwmmmLﬂsawmamsm Lﬂummwmmmemme‘luaumﬂmmawma
mimuummuaummlmwmLuauh”25 Wil miauLmLﬂsawmaﬂﬁmmmwmiwummm
\S0mINENSAn WA 2534 andunisnseianuAaidlnunietgwds divenaiemng
msfdadufidemeniavsiFondesaidomelumaumianngnseyiiianiuanns 420 wis
Usganan)uunalakas ndvdaney

aeslsfny wiunSydRnsesvdydfadomanenisé w.e. 2534 WATBUAGY
fansnsgvheufialuninsis wiednvasiaenalnnisteiulingmnefigninsduluuiun
yosn1sAnenenmludidny Jadsliaenadasivanimnisalivasuuuunisnseyinaauin
vuszuumdltdBidnmsetind dualvimsfuesesdvivesimeasdomingmsfunessavsnm
uazdutiifeddyivhldnsasdariarusuussduodwoios

3.2 wsgsuUygRdfiegInssuneBiannseling w.a. 2544

Tunsussmeldnszsstydiinmegsnssunadidnnsedng w.ea. 2544 Indnnis
wagamannnsvganssludagtuiinnlinfesuuvasuisnslunisindedoasi
odemsianmamaluladnedidnnsetinddefianuazain saSuasiiuszansaim
uililosa1nnisvingsnssunsdidnnseiinddananniianiuuandsainisnisiigins sy
Fasingrnesesivegluiagtuiduetsunn Sudwalvidesinissesiuaniugmangmane
vadeyanediannseindliiavedunsinlunisderienangrulunilade n155useds
msdauazsudeyadidnnsedind nislianeilededidnmseiind naonaunssuilsweuvdngu
ffutoyadidnnsedng eidunsdudiumaihgsnssumadidnnseindlindede uazina
TumsngraneruieadunsigsnssulagiSmsluiaeufdRegiin arsfvualidl

ZAung niudings, ngraneninddunislya wsemanen1san (nsumuiuas: dunfiun
Iy, 2539), vt 13 - 14,
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AENITNNITINTTIMsBIAnsedndvimihinaulsuefvuavdninasiiioduaiunisi
ganssumedidnnseiind Anmuguanisuszneugsiafriugnssumsdidnnsedind i
fvthilumsdaaiunsiannmsmaneluladitedanuaiuinivoanalulad Fsfinng
Waruuasazimundneninnasanalidumsgisindeio asensuausuuzuuvauily
dymuavguassafifsndes Suandunisduaiunissnsaumeadidomsetindineluussina
wazszninssema shemstingmnesesiuludnvasiduonsy uazasandesiuinnsgiu
AunnUszinasoniL”

3.3 WILI1YNUHN1I1A8N15AUANALANITUTENBUTIAIUTNITUNAN WD SY
Aavafidaeudaliinstu w.a. 2566
NILTIVNGEYN1I19IEN1IAIUANYLANITUTENBUTINAUIN T NARNDTUATA
Pdowdslimgu w.a. 2566 L*fJuﬂg]wwﬁmwéﬁummé’ﬁmﬁ]ﬁuaquiwﬁ’@aﬂ’a’hﬁaaqiﬂiim
n1eBidnnsednd wa. 2544 19T 32 wazanee 33 AdligruntlunInswsEsenguin
svslinsvigsivesulatdugsiafifonddinau wiedestunsdeu viedesiluoug e’
lagansedIAYTDINTEIIVNGYIN1INIUNITAIVANALANITUTENBUTIAAUTNSUNaR WD Y
Aaviafideauddlvingiu wa. 2566 leimuaviilvifusznevgsiaiiliuinsunanwesy
AR eIl UR duTunisaiuaualan1sUTEnaugsnauTnIsknaniasuflia uanain
AUsgnaugsnavinsuannlesufdvialulsewmalnend Ssmuausiudeusenaugsiauinig
uwanlafuRavamaUszmaiidanlismslulssmalnese Tnelsmusisnsimuaving
Tiungliunsunanlosumdsa audnvauviedssinndidvun Wy ansiualiiiing
Uszmatemnasuazdoululunsliuinsliglivimmanuedudanuiasinzan dmsu
Uimsunanile uRaneafilinsunglivimslaednaniing wieliusmadudenardunis
\updudvieuinsliunguilaa safsusznoussaniidygiuiuszneunislunis
iauedufviouinisliuaguilan uddaliihnasmsuaznszuiumsianisGesioadou
wazmslianudiemdedliuinig fdldsuanudsmeannislduing

“guasmi wianly. agUansyarAguaswsznulyainindiegsnssunisdiannsedng w.a. 2544
[Online], available URL: http://web.krisdika.go.th/data/lawabout/lawdetail/lawdetail 017.htm, (§u1AY, 3).

“loaed, WA “919 W.9.9). uwaanasuadva” Jsruusenunannasudadisiunululng doqud
m%‘vﬁq%ﬁ% [Online], available URL: https://ilaw.or.th/node/6028 (WgAdnew, 28).
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va

3.4 wizsrvUnyalRfuATasEuIlna w.A. 2522

v

wsrswtyaAfuasesiuslan na. 2522 WungrnefiAniunsduasesiuilan
Tuusanelng fideneliAnnsiuasesszrmuanmsionimeisunnguseneums dens
Lm%’mLmLU%EJU@“fﬁﬂa'né?ﬂagiuuﬁugmsuaﬂmmhjLﬂ/i”u,ﬁamwdngmmmQ’U%Imﬁugms
yesf{Uszneugina Usznoufummilivifissfulusuesdnuiifsaduauduazuing
wazaullvinisuiunaesegia®

Iuﬂi“Lwﬂl‘wEJﬂgwmamvawummmﬂmmmwuﬂm n.fi. 2522 finavund
vosuslaaly 5 Uszns® Tdun avsieglasuinas sauiadmssaunnunwiigndesuas
WeameiRgafuaudviouinig avsiazidasslunsidenmaudmiouinig ansiarlisy
mnuasaisnmsliaudvizering avdfaglisuanudussalunsindyan wayds
Aaglafunmsinnsanuazanenudoie mmmmammuﬂmmumiﬂmmmmﬂm
MNMsTanaruuInmInUssamING LA liesfuheasswduin Suasaonde sauf

N’]usﬁB\iWNW’]ﬂJSUEJ@LﬁﬂVﬁ@‘Uﬂﬁ

3.5 WizT1YUYNAYIEATILAZNITATIALUUATS W.A. 2545

MIRAIALUUATY (Direct Selling) Mg MsvihmaadumvseUsMsluanMy
yesmsdeastoyaiiioiaususduimiouimslnonsaeruilandeogindassrormsuas
s sluslnAusas nemaunduiiodedudviauinisandUssneugsiamaialuunsi®
Tnsmsnanauuunsslildiisununenseiediadmnedaszdnlugitinede vioanuiiou |
wilddenna i anvivhilunisiaueveAudiuny n1sUTENeUsIAINAIALUUATIAY
ngranelnetu eganelitiaduvesmarmelydRvnsuasn1maALUunss W, 2545

ImawmawumﬁymmamqLLaumsmmmema W.A. 2545 Avualiguseney
FINWMANMRUUATIRDRANELTUEUTENBUTININITNAALUUATININNIATY 20 NEEUADS
sedlnulaiiAunilsd viousuliRuniauuin vievsdiaiu uasdudntuagliiiu
vilmiluumnasaandiseiy

s wansegafians, nguaneduasesuilng, fiusiadedl 2 (nammmnues: Tasanase
LaLLaNANSUTENAUNSEDY AMLNRANENS UMNINYIBUSITUANERS, 2563), TN 29.

PusesvUnalAquasesiuilan w.e. 2522, 11n1 4.

351Uy QRvIeNTIMASAAIALUUATI W.A. 2545, 11957 3.
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a v [ a = 14 a da & a 1
4, ﬂ{]ﬂu’]ﬂLﬂﬂ'ﬁl@ﬁﬂUﬂ’]iﬁ%Lﬂ]ﬂLﬂﬁEJ\WISJ’]EJﬂ’]’iﬂ’ﬂu’iSU‘UW']m?jﬂalaﬂ‘i/li'eJUﬂEﬂuﬂ’Nﬂizmﬂ

4.1 UszmAan3gaaisnd

UsginAanigeiing fingranefifuguanazAuasosaiommiensa o
Wiyﬁwummmmawmaﬂﬁm (The Lanham Act) Fadungrunefidmuadvdninusiuay
Fnsmseamadoueiemsnumsi uasmsfuasesedemnemsfn® dsmsldundaniomuenisi
anansalaunmeaedds fie n1skaniiedsnsld waznislaunmeisnisannsideu

MsfuATENATESINENIAYBIUsMAAnSFoREN ludueaTesmnensi
Fosfigainisnsziaziliaedonsnensiilvasussdlseneu® fe fdevnedoududves
LﬂsawmwmmaqLLaumwﬁlmwmﬁmmmm LLavmayLmLmawmstsmaJmﬂmmawma
Tumaw@ed wlovkliAnmsFua ‘maLLamwammauLﬂmmma;umﬂmiumﬁsumsm
Auf videfluvesdud®

uenni maavigeuimldtimsimuaussiagiuffimnuilfendunisazida
\n3ennensfvesiidnldide Tnefaunnnanngmnemlulungmnednvazaszida
aamdnmsvesauiuinlunmsazidalaedon dmdndananliiandundn inwood Test
Tnemanzfiansant yaraasdisiulinnnmaasidainiesmnensivesyaradurielitdy
yanatasfestidulumsiuintosunuietunsasdialasnss uagvhgsfarutulondn
AsomnensiaelUulnae iviefivndunsifananssyinasdaintesmnenisdni

dwisundn Inwood Test lld@linSiusnlugshamdnddidnusatind udndugnld
TugsAeihily sidsgsRadliuinsiufidadminedud vitonann uwitoudlomeluladiimuiu
Anszuuiudidnnsedind ndn Inwood Test Jagniunly Tussuumdlagdiannsetindeie
Fsmsthmdndanarnuivlflussuumndeddidnnseind uandiiiuin mangienlindn
Inwood Test lunmsasrsvthitsgninsgliuinmsmduddidnnsedind fuszneufsmamndied
Sidnnsetind sudadweurdosmnensiuaziuilan lnedliuinmsmdeddidnnseing
wdesdinihfinsaaey Jestuuazsulrumsasdinedomanensiluiufivesay

*!LIl Legal Information Institute, Lanham Act [Online], available URL: httpsy//wmww.law.comell.edu/
wex/lanham_act, 2024 (January, 15).

*A&H Sportswear, Inc. v. Victoria’s Secret Stores, Inc.

»A&H Sportswear, Inc. v. Victoria’s Secret Stores, Inc., 237 F.3d 198 (3rd Cir. 2000).
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dmsungrineRuaseIuIlnaluUsEmAansgonisnn wieswdyaRnaenssinsnis
IFensEuisaniussy (Federal Trade Commission Act (FTQ)) léressnniznssunsns
Msuwisamnitussy lneilinguszasdiitesidunsiudunsestiuslng waynsudadiunienisi
Fudnsevaunsiavataznisdesiuiazysivusunislavansuiidnvasilunis
vaenana® uaseanumsainsunsszuavethaledin - 19 TehlvgsRomnduddidnnsoting
TasunsiaiLegeIng) dwalilinsiauesiasesstnginudasndeluiiua (Shop
Safe Act) soanImaINTa szdfawaziwsnﬁagcﬁaﬁqﬂdnﬁ’“:fmqﬂﬁzmﬁl,ﬁaﬂﬂﬁmsﬁu‘%lmuaaL%’”usuaa
wesmneNsAaINnsindmheaudesdiairtomnensdn Tnedmueligliusnsiiud
waneduty 9 lunsuszneufanmsmduddidnmsedng fossawsuRnannisiiieados
funsvie Mslauee Mswandte ienslawan Mazilininiesmnensdvesiuszney
AamsmdudBidnnsedng fvieduiandariemnensiluwnanrlosutiy 4 Buusi
wnannesuAnanssluluaudeimuamenguuy wu nsBuduimauvesiszneuianis
wdudadmsetind ussnismnadismneauiesdneiomnenisdn Wudu sl Tuumns
VOINTT TV QYRAINGT ﬁ’j’mqﬂizaaﬁﬁdﬁ@ﬁﬁmﬁﬁuﬁLLW@@W@%M%&Lﬂuﬁaﬂmaﬁzmm
fuslnafuguszneviansmndvddidnmsednd luguediidnfsdoyadiusznoufanmsmdud
Bnnselind fesdaiudayavesisznevfansmduddidnvsetindlidmsuihasteyalmun
NUIBIUVDI3F

NNSANYIUTEUTBUNYVNNEVBIUTUNAGNTTORIZNT WU NI TN
avsgousnindnnsiiddey Ao ndnauiuiinvesiinans Fauuimadegnilysenszdu
aufuiinveuresuwanesulidumiAddya Al lungnsegisianu Taefimuals
uwnanesufsLsuRRten ST heAufmanida uudagliuftRmuteuluddy Fuansis
ﬁungwmmmﬂssmﬂl‘mé’thﬁwﬁ’aujzﬁﬁﬁﬁmumﬁwﬁLLasmmé’UﬁmmqLLWWaaﬁ;ﬂﬁU'%mi
unanlosulilnonss dwaliiAndosinamenguuneiviligliuinsunanesumded
dannsetindluvszwelve anunsaufasanusuiinveunasrannsgliuniidemalalaeie
Fatfu wuAndesnstuusminiliunaanoudosduduinuiuowasfalvdnalnid
UszansanlunisdanisnisasidisieIoamungnisinlussuumdeddidnnseiindves
Usemaanizeuidnn Safuinasmsfannsatuiuliieustyvnssiminedudaside
\nTeannemsilugsianduddidnnseindvesingldedeiidoszddy

*Federal Trade Commission, Enforcement [Online], available URL: https://www.ftc.gov/

enforcement, 2024 (December, 4).
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4.2 UszinauLaLge

ngvneUsEmALade SnguineiiiugualasAunsoaieamnensin Taun
WA emLNENISAN LA, 2562 (Trade Marks Act 2019) 3slgin1suseneld
wizswdyaRasomnenisiaduluddloTuil 27 Sunay 2562 TnensysvdydRsingtn
IdfinmsfivuaimsnisaangidoueTomnensin wagfunseuniamnemsd Tasfunsos
nsldaudviousnsimiloususuiiduiuiouinsfildaaneidouadsmunenisdnlilu
memsdn TngldlduanBusenanidesaensnensiilldaangdon® nmsldiaiemine
fmsleutufuiniomuisnisiuazlifuaudviousnisfindreaietuiadesmanenisén
Paamgideuly viliusvmvufannuduau msliiademunonsilaefiingUsyasd
dethlldfuauivieussetas viethiauevieuansduiiitovanelfiefesnuny viiethaud
dihgmannneldiaiosmnenisin wedafuauinelindemneiie Tnguszasdlunis
[AUDENIIIMaIn Wiethiauevielviuinismeldialommnenisi viethdhvsedionn
Aundifieieanenisn sielfiedosmnenisduulundavd ufenden aavnessia
N3EANYEIND TIUN1TIIA1 V3BLONETNNTADU 4 suvsenasienanludeln 97 wie
THpTosvnenisdlunislavan nsliiedemmnenmsiiaangiouduianla 9 Alduie
finguszasdiieltdmiunisinearnvioussedudi vieltinTosmunglunislavanvie
Tuwenansla 1 viluwdenil uinafen aevmnegsia nssaugsha TensTeMEelENaNs
NeM3AaY 9 sursenansinaniludela o aldtinsazdaeomnemsimlidinsoungu
athanF1adstvunlisndinisld nsaseunses wienslavarludela o Feneanuds
deooulay uaznsmdvdsidnnsednddae

dwuussmAnaRense vy lRRnseEUslnm w.a. 2542 (Consumer Protection
Act 1999) lsliydfARefungAnssuivinlidlafiauagvaonans nsuanaiiauaslaigfsssy
Tudwdl 2 Feansnsgviivilidlafiauazmaonans msuanafiauarlifsssy Tifmun
Aenfuderunisnseiudasuaudiviilnd laiandensevinisvaenans wiienseiinag
Afidnvaeiiagyilidnlafnns onaenalrsUservuiondudnuae nseuIunINan

*Acts amounting to infringement of registered trademark, Section 54(1).
2).
3).

*Acts amounting to infringement of registered trademark, Section 54(4).

*Acts amounting to infringement of registered trademark, Section 54

*’Acts amounting to infringement of registered trademark, Section 54

(
(
(
(
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Aadnwaly AnuzaufuingUTrasd aumdenlinunieuiinamesdui® devufananseiin
mafuiunuiie venaind dutwusiaunislasarlunsdadeutefanis wasnaimaauesen
flsifusssu mstaueduim uazdrehduiiisuaudie

uananil ngsidoudunisduasesiuilan (ganssunisdimedidnvseding)
.A. 2555 (the Consumer Protection (Electronic Trade Transactions) Regulations 2012)
Farmusligunedeslideyaigndeaziismeoungndn ilosanguilaafisndoyaili
yseoulatifissosnafier neldtmmnmanussdous 1 deyafitoaliame 1¥ud Jogsia
waztawnzifou (i) Megdwanazmnoiarinsdi Aedurednvazdidyuesdudi was
U3N15 91ATINVDFUAALUTNT TaNdervudaLazn1® T5n15915e R wasdaivuauay
Gouluarszeynansindddagyszana®

FedenndostunsysuddRseasdennisin wa. 2554 (Trade Descriptions Act
2011) veslsmmaady [WungrnefinsiudfagUszasd foduasundnufifiniemsania
Tnglfiiletoatunisusserasmmanuasdnuursuiuialussiuiduassdidy” subnsld
iwRessnensiaanzdouud Taonsiudiesiemaguiielimadei iuedesmnensd
vselyl wonnil wsrsedneRseaziBeanisdn wa. 2554 (Trade Descriptions Act 2011)
Smualfvonsundnguildsunndunuding viedete wastmulineauifidauizua
dheausdumidusnnliiiuimiaowfuiidmndeldusdnau s eduesa
nsildusmvesUseavulunistesiuuasUsuunmume

wenand Usammnadedsldoandssmalinsyswdainisdedns uazdandive
.M. 2541 (Communications and Multimedia Act 1998) vasUsemesaide latnsimun
unsnsduasosuslaaludni 8 Tasdmusliilviuinisiedetne dliuinainioviedls
U3n1suoUndndunseuwnanrasunduddidnusedind delszuudnnisiuduilanegs
aummauna wagdosdisvuuiamstuteiesdouveuilnnoiaiivame® Suduinnsns

*Consumer Protection Act 1999 9. Misleading conduct.

No person shall engage in conduct that- (a) in relation to goods, is misleading or deceptive,
or is likely to mislead or deceive, the public as to the nature, manufacturing process, characteristics,
suitability for a purpose, availability or quantity, of the goods; or

““The Consumer Protection (Electronic Trade Transactions) Regulations 2012, Section 3(1).

“"Henry Goh. Trade Descriptions Act 2011 — A New Lease of Life [Online], available URL:
https://henrygoh.com/trade-descriptions-act-2011-a-new-lease-of-life/, 2002 (June, 20).

Communications and Multimedia Act 1998, Section 188.
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a51aemedeansioasey sufvhmuanseusmsmslumsianisudlvlygmvesiuslanluszuy
wnannesumdugBiannsetind viligliusnMsszuuLwannesundugtidnnsetindanunse
SuitedymluszuuunanesumndivddiannseindvesnueuazUalenaliiuilanaiuse
Ansieseaseunazlisunsuilulgmangliusmsunanesundivddidnvselindlaenss
dMSUNSANYININTNITNNNYVINEVBIUTEINANNATY WU Useinauiaide
finsusulfuumemsysanmsngrnenansadiuiiosuiiofulymnsasifineFesnenisi
ooulavedsnseungu uuamsfinaniUssneusomaudly fanssrdydRetesmonisf
w.A. 2562 (TRADE MARKS ACT 2019) fifsruslilsiiienuvesnis “I4” indomaneiinin
LazAseURguasdeRITiang sty mIsanngszideudunisduasesiiuilan (g3nssumsm
meBidnnselind) wa. 2555 Afvuavhitlifueesuladdealamedeyaddaioains
anulussla uazmslinsesudyd@nisdoaswazdaiiliie w.a. 2541 (Communications
and Multimedia Act 1998) tilerhvuslsiilsiuinsunasesusiosdnlitiszuuianstodousou
vosjuilaniiivssdvsnm uenand Selinisduaiunisiidiusiuvesnaussvivusy
WyzswlyaRTeazdunn1sAm W.A. 2554 (Trade Descriptions Act 2011) %asjam%’wé’ﬂgm
flganmsdeteuardmslineauiiudauisua ldAanmstiuauadivhis usoenslsfn
1IMINITNIN VBT IUsEmALLAeTinszinnszaeeglungminenatsaty enavili
vineuiuenamwlunisteld il wndnmsudlungmneeiommenmsiidulinsounau
manszvheeulatvesniadety fodufuwuuiiaunssinfiosusldtusmelne

4.3 UszmedgUu
UszinagUu Ingrunefiumaua LasAuATauaTamuIen1samn ok wssudey

b S5

LA589LNBN15A (The Trademark Act 1959) Tagldifuunnisnsysudunisasidingns
Turdosmnenisd eud nslisesmmeniseiindeiuesesmnanseannsSouiiietos
fUAumAiTuaS U iR U nsldiademunenisaaameldounelrsemuIen1sa
fingneadafuiiiordostuaudinieusnisfindrefuaudiismuanieusn1sfinivue
nsaseuasesiieTngusrasdlunisleu dweu viodweendudiidmua viiedudfindeiudud
Fismunviieusmsiidmun TRneSesmnenismannsdouiiortomnensmiinaenaiy
VUAUAMIBUTIA Ut nsATEUATRIS e NAwefiRnAIemLen1sAaavdoune
\w3oanunensafinarefuddddlunislauinisiismuanseusmsiindrefuuinsfisnun
viedufnirmuslasypnaTisuUINsmatu e TagUszaslunstiuinssnunsian ot
wianiiu nnsleu Msdsway Yien1sAsaUATes ‘vﬁamsﬁwLﬁi’hLﬁai’mqﬂszaqﬁlumsmawma
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vi3ensdseudesiifniademunensianngidouvieiaiomngnisfadoadadiu
Felflumsliuinmenteuinisiiadnefuiidivun Uimstedumiiduslasyaeaiilsduuing
wianiy iegauszasdlunisliuinmamanduiumstiandamivaniy nsnseunsesaniug
flirSomnonsiammpdouvielefesmnemsmindnoiy wiefaguszasdlunsliiedesne
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The Trademark Act 1959, Article 37.
“Asia Business Law Journal. Updates on trademark law in Japan [Online], available URL:

https://law.asia/updates-trademark-law-japan/, 2021 (February,10).
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“Nakamura & Partners, Strengthening of Regulations on Personal Import of Counterfeit
Goods The regulations come into effect as of October 1, 2022 [Online], available URL: https://
shorturl.asia/rf2K4, 2022 (February,10).

“Unfair Competition Prevention Act (UCPA), Article 2(1).
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“'Unfair Competition Prevention Act (UCPA), Article 3(1).

*“Unfair Competition Prevention Act (UCPA), Article 4.

“Unfair Competition Prevention Act (UCPA), Article 5(1).

**The Act on Improving Transparency and Fairess of Digital Platforms Article 2.

*'Cliffped Chance, Japan’s digital platform regulations : Online mall operators and
app store operators now subject to regulation, and additional entities to be covered in
future [Online], available URL: https://shorturl.asia/uMWxz, 2021 (February,.15)

**The Act on Improving Transparency and Fairness of Digital Platforms.
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*Trademark Law of the People’s Republic of China, Article 13.
*Hawksford. China’s new consumer rights rules: what retailers need to know [Online], available
URL: https://www.hawksford.com/insights-and-guides/china-new-consumer-rights-rules, 2024 (December,12).

*Consumer Protection Law of the People’s Republic of China, Article 56.
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*Anti-Unfair Competition Law of the People’s Republic of China, Article 6.

*’Liu Dong, Explanation of the E-Commerce Law of the People’s Republic of China
(Draft) [Online], available URL: http://www.npc.gov.cn/zgrdw/npc/xinwen/2018-08/31/content
2060159.html, 2018 (January, 6).
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**E-commerce Law of the People’s Republic of China, Article 38 paragraph 1.
*E-commerce Law of the People’s Republic of China, Article 41.
®E-commerce Law of the People’s Republic of China, Article 42 paragraph 1, 2

*'E-commerce Law of the People’s Republic of China, Article 45.
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Abstract

This research aims to study, analyze, and compare the issue of criminal liability
in cases of refusal to provide sensitive personal data in Thailand with foreign laws.
Since the criminal justice process mostly affects the right to personal data. In Thailand,
criminal penalties are currently the only measure applied against individuals who
refuse to disclose such sensitive data. Therefore, to avoid excessive infringement on
human dignity and the rights of the accused as personal data object, it is appropriate to
apply administrative enforcement measures beyond criminal punishment under the
Criminal Procedure Code.

Keywords:  sensitive personal data, accused, administrative enforcement measure
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mmmaigﬁﬁmézym 2/2562 LWENLuﬂmemqﬂuiuumuzy}mwmmmmﬂiuhﬂumimzmmmmm
wazuinanes 1321) Ussananguineisiansananueng awldldtyd@lilnduntig
vestfosmlunisfiuiansinde mefiovieaewimululszmanusufzunsunaseduszuou
UszrSulag wiines 132(1) Adslisnnantdhauaesvalunisesndidaiieiiusiusy
Foyadananld Femngiomlugiusidvosteyadiuyanaseulmufiasdids fazdos
fafiauaglyemeengInuaas 368 15sAnts Uszanangvineeia ogalsin ulhnes
fananazidumiuiinaninuiiinedignuazususmiutdesnitussnmanmsufsunns

Q%qgﬂﬂa'nvmf']ﬂiw'hmmﬁmmmwﬁmﬁwﬁﬁaaﬁmﬁmsﬁaﬁa aneflovSeaswinaud e
wiinawsens §ied viewdnauasuau fladHuiinuingiunsginiuiaiAsiiunsyfsssy
FossyrilnyianlaiAunnifiou vieusulihiunilsiuumertesiissy 7

Einifadovesmasgsssyni 2/2562.
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Unaseasluszuaulszssulng LLﬁLﬁ@ﬁﬂﬂimﬁéjﬂUm”ﬁ;’ﬂULﬁ&J’JﬁUﬂ’J’]&Jﬁ@ﬁMIV]HiUU?L‘V]Fil‘iflﬂ
dndlvgaznuiliildfdnuunduewansalaew uidunesmavilwesipietsuus
woAnssuilifsUsrasdvesnuludsny mmimmmwmzuﬂummmawimwﬂmﬂwmm
ugouiun1snszimeunAses meﬁmmu@miummmmm@lmmmmagiugmwwmmi
ALfiuaReyIMNUsSEIIaNg MINeIEITaNANeIy WladwnsnsTidunisunases
waznszslyginsuTuluidemnldiunsnssihanuieaying Ferrufaunna 368 155Aviis
Uszanangmnee1de™ uenani Msthanns 368 153anie Ussanangringenganld
fufommitufiasnslrdeyadiuynnaseulnumas 132(1) Ussanangmne¥sansan
ANy Sazviouliduisnsihanuiawaslnemeegrunldveruiduduiuusniung
nszvidldldmunganliieuiauasinensorgunld sliduluaamdnnisaduld
e imsthalfiduinasnsanine uasglildmmunmasaistdudu o dmsu
sl fiasnslideyadiuynnasoulmauming 132(1) Ussanangmneisiionsan
ALY TpshANLAnka ININIDIIAMNIAT 368 25IANT Ussanangrangen
1tanuldiiesoengfe®

2.4 Ugymgasawlun1sdnnednsvesdfamnlugusiinvesdoyadiuynna

Aifladevesmadsssuygi 2/2562 uenanazliidadefisnsirunauiie
wazlnwyneenadmsuifieamiufasmslideuadiuyanaseulwiuds Seldiladunnuauna
FEMINMIAIVANBIVYINTTH (Crime Control) wananeAnlAnszuIuns (Due Process)
VluSesmsliteyaduypraseulmmumdmeadminnilunszuiunsefisss Ineiteds
Twihuesih “Ussnmmaszufsumsunasedussuautssmsulnegs awizaaludiminmn
Whdunaiudauaslnymiserguduuniyaaniunssuas 19nansvsa1a3nmyasyana
Ineiamrgansiasnmlutiouay srmenuauaisunivg luladnauuaslidnruaunasenite
UselomlanssaeniovsslomigausauiiosldsudanSouiiousuansasnmiysyva
siegauasly” Fsazviouliifiuinmsimununsnistadudmiunsugasnislideya
duynnaseulmmsdosiuiulunamdnnsasngunefifinaidunisiiinanivesyana

PsgdyainmensuSuluite we. 2565; ﬁﬁﬁﬂﬁmmma%’gﬁﬁwwﬁ 2/2562; AItiae
YoIrNasEsIINYNT 2/2565; Ada & uAs, nguangeaIntAnaly (hgamwamues: dinfisrBynuy,
2563), th 168; Maydy wasdnd, nemenases : nguanellSeuiisu (ngamwmnuas: driinfius
Tayayu, 2564), v 29 uay 35-37.

“nilos Aladv, Feudu, wih 34.
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L% £ =

AUIFOTTNYEY ANUNIATY 26 ﬁaﬁﬁﬁaaamaama%’gﬁssm&@ﬁ 2/2562 §eliifiadelagAilads
wdnadunse (Principle Harm) wazndniifsssa (Rule of law) uldifunsdifendise fay
SRt iidvuaanpsnstiduiivmnzanietsdulife smifiasnslideyadiuynaa
soulwilunssniuaiengfeainnssvionnusuanldvinfisndusarneaunisuingd
Wit

uananil Aitaduvermasgossuyny 2/2565 Aldidedeluihuesin ddswes
Lé’wwﬁfﬂmuiumﬁmwammuumaaaulmmmmmw 132(1) U svmaﬂgwmmﬁwmim
AANNBIYN aatdummmiﬂ Way LUuI‘ULwamﬂivimwaﬁma iRy L1i8331ndl
fmuszasAlunsiiutoyaiitessysnugionn aum‘uaﬂlmﬁLﬂuqﬂﬂama’muﬂumgsuqm
Huiesnviselsl widlefinnsanuins 132(1) UszananguaneBiansaneuenan awiiui
undrefRsananlatmuninguszasdvesnsifuteyaduyanaseulmliin “ievszlon
wkn1sTauTameuan N way “IRiuinseazdenimanedniesiliniusunse s ety
ity SatydRingUsrasdlifnuudmiunsssyfnudfemusegidla uidunisiar
Inguszasdlumsiiudoyadiuuanaseubmegnnhdmsunsiifiuaiveig iligiesn
fignifuteyadiuyanaseulmlienamsuinguszasdiuidavesmsiiviiunadeya®
waznsiiudeyadiuyanaseulniiedniuaiengnidafiodunislunsdifnansiie
Ustlovdansnsasiisganansadnfnavisveainvesieyadiuyanald® laglifeswennubuse
MndFewlugiuziiveeyadiuyAna wANISNUTIVTINEIUNENFIUAINGT S58%INse
ihdayafildanmsfiuiasihiieludiiuiamsduintudwemeiafiedelld windu
imﬂiﬂﬂgmauquGmsmLa]uﬁlumﬁwauamuuﬂﬂaaaulmmmmmm 132(1) Useuaangvaneg
WRMTUIANNDIYT FaTiY mimmauamumﬂaaaulmLwammuﬂmmammﬂlmlfdu"LiJ

G]'m‘VTaﬂ@ﬁEJﬂ’]‘WEL‘LlﬂW‘i%?ﬂﬂﬂﬂﬁiﬂ%@ﬂgﬁﬁ’]ﬂgﬂﬂaLLG]@EJ’NGLW mmaﬂﬂmmmmmumumu

Zlﬁﬁﬁﬁ]ﬁ'asuaﬂmaﬁﬁiiuyﬁgﬁ 2/2562; Stanford Encyclopedia of Philosophy, Mill’s Moral
and Political Philosophy [Online], available URL: https://plato.stanford.edu/entries/mill-moral-
political/, 2022, (Aug 22); Herbert L. Packer, “Two models of the Criminal Process,” University of
Pennsylvania Law Review 113 (November 1964): 13-22.

2G13aduv0arnaigassuyni 2/2565; 1n51 132(1) Uszananguaneisiansanaiuena;
Kruslin v France 12 EHRR 547 24 April 1990; lordachi and others v Moldova 25198/02 [2009] ECHR 256.

Z119157 25 uay 26 SEETTUUNNINTITIUNTINTING WNSANSIY 2560; 110151 4(5) NseT1wdyaA
AuATEsTRLAdIUYAAG .M. 2562.
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YBIYBIANANTINTE ATVANYIA Tuenflvg wensing Aefvien wazas. g anyvu
snuiwiludiadovesasgoruyni 2/2562 uay 2/2565 wazAuiudIUILYDIAINS
fealaildidadedadonuwivansludoyadiuyana auun 32 SgsTsuyauns
swerandnslve wsdnsy 2560 ‘UiﬂﬂgLﬁsmhﬂmﬁumaﬁuﬁﬁaﬁammismﬂﬂmﬂgjgﬂ
TuAifaduvesmasgsssuynd 2/2562 iunsnsenudednsidedisenie eddlsia
mefnitile \Hunidudoyadiuyanainasldfunisdueseatuiy uwimaliléitededs
domusisdvSlutoyadiuyeaaly wagnmsnsfintsanihmssiadndvesipidumafiunisy
AUANAITHAUTEMBUAINLINT 26 STETTUUIMMITIVRIUIANT N WNsEnT1y 2560 3l
wazifuldaunansdauiminssvinselovivosisuasaviiainmestsersunieliiy
Sududeriladefadomusiidnise”

nseonmdaiioiiusiusameuvdngusuiduteyadiuyanageulndmiv
nsdeUAILTaIWENILAIUAIL TIUNIAT 131/1 waranne) 132(1) Uszanangmngs
firsaneueign ldusngudnnsduasestoyadiuyanald silunms 131/1 winaw
aouauiisnasenmiugioanliviuil Tnefesdnsdulilddunumlunisnsinaeuany
youfongvaevesnseenddsianan wazilefionnufiasnislideyadiuyanaseuln
dmsumsaeuanu Tasmenisiuaefuiiiiolunem 13201) Ussinangmne¥siansan
ANDIYT NAUNANURALAZADILNEN19DIYT IngUTIMIINATANATEITDYAHIUYAAS
fwnzauiteifiususameundngusududeyadiuyaraseulmdmsunisasuauves
wiinsuaouau Fsieidunsifiunsyiuauasliugie e

“nfivnnwnFniil 3098/2566.

Zsf-ﬁ’ﬁﬁaﬁmmma%’gﬁﬁuﬁ 2/2562 wag 2/2565; d@1innumaizsIsuye, TINA13NadeAna
F3593uURy UednU edol L8 o (NFUVNLIUAS: DABUNINIURLDUATUUBYTA, 2562), T 88-90 LAz
100-112; étinauenasysTsuyey, souAdeAa3gsssaun Uszdnt ke Ed o (NTUVNLMIUAS:
DUBUNSNSURLOUATUUAYTY, 2562), Wi 79-90 WAy 96-99.

419151 26 %Jgﬁiﬁmézyumﬁwmmﬁ'ﬂﬂws WNSANIIY 2560; an1duifouaslidusnyinma
UNTINEIREFITUANERS, “NISAURIUAAE : AnwUTaulisuiuuuiysema,” win 160-161.

“Article 1 (1) Directive (EU) 2016/680 of the European Parliament and of the Council of
27 April 2016.
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3. wwifAauasngeiineadasiumsiiudeyadiuyarageuluilumsaniiuafiengyd

3.1 Ands (aunnglsv) 7 2016/680 vasan1glsunaziiuszyugls (Directive
(EU) 2016/680 : DSRL-JI)

Ads (@nmglsl) 7 2016/680 vesaniglsvuaziusyyuglsy (DSRL-N
Tinguszasdliiensdumuasuailunsyuiumsgfssauynanign ufimstduldunadng
M9 wazAunsesdvesteyaduyana’ FaazanunsnUszananadoyaldnsiuinn
nguaneUnyelill wazdeadwndvesdoyadiuypaaduaednvaldnystenissiinnisdd
fedu Suduasmsfisnfuwaylddndu fadsdesiilfansussainanatoyadiuyana
flsdnniiuly lifudeyaduyaeatuliuuiuerusidusasfunin ngUszasdluns
udeyadiuunna™

dviunmsuszinanateyadiuynradnuaeiiay (Special categories of personal
data) temsszysmuyana aznszviliveidesinudndusdaunsanda uaziimdninasi
mfuesesdvBuasnaUsrlevivendnvesdoyadiuyprafivinzan anafusiure W uas
Uszinanatayadiuynnaningtd ssdedlineliianisdenujifdedvesteyadiuynna®
it nslirnuBugeNnLIngUIEasAveIn1sadunsEuIuNseRsTIIVeR liasgn
dnndugummengrnedmiunsiiusivsald warUssianadeyadiuyana msizmn
Wiveslayagninvualisesu fuRnudeyniunianguany visemndedlasunanianguang
nnsuiasiusivs 1 wazussaanateyadiu NednlifidaselunislinnuBueey
9819U934 9813l5AA DSRL-JI AlavunisigrumuBugenunldiunisaiunszuiunms
gRsIIUNIRIY A RE 1A

“Article 5 Directive (EU) 2016/680 of the European Parliament and of the Council of 27
April 2016.

“Article 10 and 11 Directive (EU) 2016/680 of the European Parliament and of the Council
of 27 April 2016.

“Recital 35 and 37 Directive (EU) 2016/680 of the European Parliament and of the Council
of 27 April 2016.

*Recital 35 and 37 Directive (EU) 2016/680 of the European Parliament and of the Council
of 27 April 2016.
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3.2 @nsainmuazUszleviansisue
3.2.1 MIMIuAND1Ye)1nTIH (Crime Control)

LUIAANTIAIUANEI¥EYINTTH (Crime Control) HingUsyasAsjaiiulsmuusy
quﬂsimawmfmsm mmﬂ,‘mmmaﬂmimmiﬁmgwmsLﬁumm RUERY Lﬂ’N’J’]M’]ﬂiMUQﬂUEL“U
gaduniaudy swvilingmngliannsanuaudnsladnseld unARE NN sEUIUN
amﬁiiumqmmmmmuammwLLammﬁaamaamsﬁmalulﬂmmmamﬁuammaqmL‘m‘mms
wenani Sdldsnunauimsraieduamu devau LLamumwmwaﬂmulmasmfmaﬁlmq
uenansEnuaAnsresFonnauiudnld uasnundaidiyuuesitfndufosanneu
nszUUMIIINIUnAsesdu q MAvidesadiiesiian elfinuszansamlumstsduld
npvnelaznsiasanad TaglimnuddgsumsdueasendinmueayaraiiuGesses”

3.3.2 Maﬂﬂﬂumﬂﬁ‘”mumi (Due process)

wanfnifinszuaunts (Due process) fingminandsmiintuuuAnnis
AIUANDITEYINTIU (Crime Control) LmeummmLuummsﬂsmﬂimawmmsaﬂ,umﬂu
LmlmmmuﬂmﬁmmmmmiwmsmmmmLLu’mmmsmuqmawmmm CABRETRLLPEY
Apmanaueneuvang 1y Tsenatiendrerfiosasdevierfionnle wnAndesuusmanns
Tijadunssuiunmsinsanafuuullsdlasazilunan waslidvsundfomnlunisiedad
otaiind widdndufiazdesiionsaniswsransamlunisauauensginssy ieliadly
Feinguizasdlunmsunulrueanssuie Tasuuannszuaunsifssaulsimanns
fuiugulinewinuzavs (presumption of innocence) dsmangdasiiminuiyanainuin
IF ﬁaa%“uimwmqmmléﬁ’ﬁiaLﬁaﬁmiﬁwLﬁuﬂiumumiﬁaﬁmmﬁﬁLﬁmssm@?qLwiéfu‘l:fw
duaen LLauﬂgumI@wmamwmmuwmwlmumwmsJ uananil Mavedesfinnsn
f9AUTULIVBININTEIRA mammmimmuaumuiﬂ uazdoslilinenszvhing wiol
Fiflunszurumsfinnsanaiiiswazdudou (s LLmaﬂﬂ'ﬁmmmvlanLuaml,mqm
uimafsudufiazdosihmdnnmsfindnmfinnsansutuidenuwasdedfiarsuindiile
Huusgloviunnszuiunsgisssumeengnagiigaiauuignivesias™

' ANgNIIUNITURTUNYMINY, WINeNITURFUNTEUIUNTERSITUNIGRIYT (NFENNUMUAS:
ddnnuanenssuNsUsunguing, 2559), wih 53; antiddeuwaslviduSnwisismine dusssumans,
“nsAudiyana : AnwUTeuiisuiuuiuidsame,” v 17; Herbert L. Packer, “Two models of the
Criminal Process,” University of Pennsylvania Law Review 113, 1 (November 1964): 1-68.

*Herbert L. Packer, ibid.

“lbid.
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4. NYNUNEAUTEINA

4.1 enWusans1susgeasuil

amiusanssasgeesdegaeldannmelsuddinmszymiuiasfesiygRngmne
Taonadesmungruneviedsesanamylsuluiulineluussmade Ssmsnguaneg
Aunsosteyadiuyanaiiidunn suldun ngmneduasesdoyasyfuaniius (BDSG) waz
nslingmneduasesdeyasziuaniué aseuaquiansdifingmunedu q Mfetesiuns
Aunsostoyadiuyanase mnnsaifldliddydRcedalilaeamy Aazdecingmne
AuATDIlBYaTEAUAMTLSINITUIAU TutanseuIumsefsssuneegy1aie™

wona N UsssnanguaneFsfansananuennieessiu (German Code of Criminal
Procedure %38 StPO) é'faﬁumﬁ’zgzﬁafhé’aEJmi‘Uﬁzmamasﬁa:gaé”mﬂuwﬁ’zgzﬁaﬁﬁmu@ﬁ%
mssdunisiiudeyanuussanangmngdsinnsanauety” Wuiu uazdsdiuntyds
fvusfamsdsiulingranefuesesteyasziuaming (BDSG) Tnelvindiui 3 vesngmmne
Aunsestoyasyfuamitus (BDSG)® wlfvhilasinatisdulaidaiuussanangmne¥siansan
Anugny Suasvieuliiiui avifusansisasgeesuiivesuiihngmnefuasedeyassiuamiug
(8DSG) snlfifutszanangmnedsfinnsanaueig nesvualividlungmnedunses
ToyaseAvaniug (BDSG) wavdseuiangmungisiansanaue1aeesiu (StPO) ag1nsounay
waz gy’

4.1.1 nsifiusuuneundngiufinssnusedoyadiuyanasoulniniu
UszananguangIsiansanaueIg1vesaniusassusgeesull

1) mafivdeyadiuyanaseulmitlidisdudluluseme
mafudeusduyanasoulmilidsdudnluluienis Suldud mady

*8§1 (2) and (7) Bundesdatenschutzgesetz; Recital 44 Directive (EU) 2016/680 OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL of 27 April 2016; European Commission, Implementing
EU Law [Online], available URL: https://commission.europa.eu/law/application-eu-law/implementing-
eu-law_en.

*°§ 483, 487, 486, 489, 491 Strafprozefordnung.

*Teil 3 Bestimmungen fir Verarbeitungen zu Zwecken gemap Artikel 1 Absatz 1 der
Richtlinie (EU) 2016/680.

*'§ 500 Strafprozefordnung.
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Y

aefusiindeuaznmine Saduluietnguszasdlumsssyiifosnuasysylonilunsaeuay
a0y sududuneundswomsnmaigiosn®

U311an)naungianansanaueIgkeasiu (StPO) 11ns1 81b Uryeld
feingusrasduianaiuteyadiuyaraseulmiiiemsssyuiigiesuas feulviianunsn
AudeyarieamTegedanu® deavieuimdnanulusdalunsirdinavsludeyado
yanaseulmiinsznuisdnsanunduetdiusi oglsin uwlamiusansisasgoesuilsh
ngineAuAsesteyadyanauiiunsAiupinIeing widmsuguauBuselumsiiy
aefusiiafonaznmeglumssiuafonglaildgniuldde mssdulunundnnms
fndnsludeyadiuyana®

2) mavfiudeyadiuyaaaseulniidrduiilulusame

nszUIUMBAUTIUTImEIUang ilethlUTins e videyalvlsings
foyadiuyanaseulmiliunszuiunsiiinermanssniuagdesdrsdudlulusanie
YosyARaLitelUALUsENeUIBININTE 3T 81a UstanangyangFsiansananueIywessiy
Jaldimdnanaeudunalasmaulddg ndnie dedldfueydfanmaintu Yuus
aradunisandienisaniiunszuiunisaevaiuiaslifeslasuanudueey eg9lsia
gueuBugaugnihalilutuneureanisiiseivssananadiulsenauressnenedild
Aulumamnag 8la TiSsuifisudedatuneuingianin Wiwinnudndodldiuanu
fusenniFomndumednuaidnuavindu®

8 46 (14) Bundesdatenschutzgesetz; Article 10, 11 Directive (EU) 2016/680 of the
European Parliament and of the Council of 27 April 2016; Recital 51 Regulation (EU) 2016/679 of
the European Parliament and of the Council of 27 April 2016.

s 81b (1), (2) Strafprozefordnung.

“Recital 35 DIRECTIVE (EU) 2016/680 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 27 April 2016; Article 5 Regulation (EU) 2016/679 of the European Parliament and
of the Council of 27 April 2016; Kruslin v France 12 EHRR 547 24 April 1990; lordachi and others
v Moldova 25198/02 [2009] ECHR 256; Simon Schwichtenberg, “Das neue BDSG und die stop,”
in Neue Kriminalpolitik 32, 1 (2020): 103; n3358518 INUa15%U 9 Sgeugm, ANNYUUIITHIITUN
ANDIYT MULUIAANYTBIUSEANIARUNTUYTIU 1w 1 uniialuuazafegtusesIu
(ngawmnavuAT: drinfiaidsayyu, 2568), min 194; AanSU Ne3Tied, nsufjsunguunsduasesdaya
druypnavedlneiitaiirguszanauendeu (ngummamuas: drinnuiavBmsanfunusugs, 2559), vih 48-49.

“'§81a, 81e and 81f Strafprozefordnung.
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pg49l3AA wilumsn 81f Useanangruneddiiansanauelgyeosiiu
wlitmuningfeamazdodiiniuBusemduaednuaidnes Tunsimenundnguilén
arviwszimduanaiielildindsfeyadiuyarasoulm Fuudldiueyifinnma ueif
Lildimunindieamazdesldfuuiaieriunansznuvesnsufiasnislidoyadiuyana
geulmudetla uenaini evsvanangrneizfinnsananuegueesiuldfivun
aruBuseslilnsenizdmiuGesiud duiamnsnihgiuauBuseneingreduases
Toyaaviusuiliderulea”
4.1.2 m3ftmuaauiauazlnengInsailasnislvdeyadiuynnageulm
YBIENINUGI FLeoTUTl
nsduiusasnsteduidlediemmufiasnislvideyadiuyanasoulm
Tunsdndusinisergwesaniusarsisasgwesud Iamhuesnstsfumeunassanlddsfuiu
fresmidusuduusn Tnefimsanlddeluil
1)inAsmstiduduuenannsiLiuadena
(1) NM5AIUALI
1A% 81b Uszananguangisiiarsanmuergyieesiu liimua
T ninanuiisiunanuauidiomifiofiuioyamuingUssasduianasdndnnd
LLﬁlﬂﬁumumﬂaﬁﬁmumamium'ﬁmummamUummmﬁmﬂumwﬂmaﬂﬁa&hﬁmwu
waianasaeyuulaaInA1i “441/%7/@978@371/1]5351@@’?/@@57&7”@07/17” uenant Wniiney
annsaiunsnstsdunsunasesldivdseanla lnelddnduseadafouarmiuag
laifosfidndsnnma wikedliifuaudndudmiunaiuieyadiuyanaseulmiivluug
yesszznamarszAUAIudureIn s e am Tneguuuumsmugusiigiosnindy
wmsmstsdunsUnaTesanAs 81b Faidunssiindndaresdu nagvildvindidun
wagwoanmsuinsdl iy nemusuiaFomniie taguszasdindidalinisaugue
Wonsailuafinisenan Lﬁaﬂ’limmmé’f’gﬁﬁaqmLﬁamiisuﬁa;}:ﬁmmmummw 81b
laﬂszimiﬁﬂ%’qLﬁ@@i’ﬂLﬁuﬂﬁamunmu%’gﬁﬁwﬁyLaaﬁﬁu'ﬁﬂﬁﬁaﬂﬁ%’uauzymmﬂma”

*?§ 51 Bundesdatenschutzgesetz; § 81f Strafprozefordnung; Simon Schwichtenberg, ibid.
“Article 104 Grundgesetz fur die Bundesrepublik Deutschland; BVerfG 1 BvR 47/05
(1.Kammer des Ersten Senats) - Beschluss vom 8. Mérz 2011 (LG Hamburg/HansOLG Hamburg).
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(2) msldmdsdedu
11997 81b Uszananguungdsiansananuegwesiiv Wiladmuall
o admaulidmihnulihdssiuiiedfiosmufasnsiideyaduyaraseuln etslsfin
annsaeunuldnnundyAuns 81b 25anis WuldeatunismuauiEien wag

Y
v Y

Afivnnudu o Gendeadsiuinesmslimdaiduiie Tngussasdnmsszyfgioan®
2) 1A TN1TINEN1901Q1

Usvanan) ey Leasiiu (StGB) lmliwﬂgwﬁaumjaﬁﬁmummmﬁm
dmsumsufasvioliufiRmuddsliuszmanatoyaduyanalunsiiiunivnseign
Heeane uivszinanguunseigiesiuldtydinnuisdmviunsalliufofaueds
Winnauld wudle 2 nsdl Toua n1smasudarnaeInlngu 11931 113 Yszananguune
91 M8838U (Widerstand Gegen Vollstreckungsbeamte) Lagn15¥11318 9719018 IN TN 1Y
11msn 114 ﬂizmaﬂgwuwmzyﬂwaiﬁu (Tatlicher Angriff auf Vollstreckungsbeamte)
sufamsdesuonsvihhesuneyaraiifisusindudmiinnuviedmih sty

Hfﬂgwma 11957 115 Uszaangrungegyeesdy (Widerstand gegen oder tétlicher
)45

e

Angriff auf Personen, die Vollstreckungsbeamten gleichstehen
PNUMINEYDY “N751917A0” anuNInsT 113 Ussaiangmingaig ke st
vnefa Mslinds Taud Ydey Tnesjsneluiidmiilvdsmadonenimmiosnene
yoaudmihd lidwnemseFensden uazassesinisiimduassariulufisameeadwihi
Taonss fadu was 113 Fddfunsd@liuioimusdmesdmiiissssnineufihudig
fagdoddmddaufvietuy sy driafisinshiufofnusdadmiillneusan
mﬂﬁé’fﬁwé’ﬂf\maw%ﬂWiﬁmﬁﬁuﬁﬂlﬂﬁadﬂﬁmmﬂmmqng']%

4.2 En3gaLn
nsiAvsIvTndeyadiuyanaseulmvesidemiiietiuneuiagildain
319N18uYwe (Physical Evidence) Tusgdusguianaisvesansgowwini lauiman
anudsgaresmanliinssiivioyadiuyanageulmiiarsdndiluluienieiedy

“Peter Rief3, Karl Schater and Guinter Wendisch, Léwe-Rosenberg Die Strafprozefordnung
und das Gerichtsverfassungsgesetz, Grofkommentar 24 (Berlin New York: Walter de Gruyter,
1988), pp. 129-130.

§ 113, 114, 115 Strafgesetzbuch.

“®OLG Bremen, 31.03.2021 - 1 Ss 50/20 (2 Ss 50/20).
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Mﬁﬁh&ﬂﬁﬂizﬁ’]ﬁazLﬁﬂuwﬁmaﬁﬂﬁLLFQﬂSU%Jﬁﬁiimgiyﬂ%ﬂﬁ 4 Famndmthiisisad iy
flazdeafuneuingiilsnnnseniouyed Aadesddsimdnnisdauazdu (Search and
Seizure) fe Tnaiminnudssnduiiosfeswemaminmaiiouneuingianar Guus
TunsdwmdnduSommaniduiliansavessnneduainaald aedosUsnganiunisal
vieteustednetanui maduiisnduiilulusumetursshldmuneundnguiiieitos
funsaouany senadmthadlivihnafuneuiagdananluiiuil eredsualmenumdngu
forudulsslonifumsaouauiumely Wy mafuiedadendiedumyUsinuusanosead
Feazdesnsvhlnsummduazegluanminadondigniowmnundnufdiniesnisuwme Tasfiodn
lifienudeddunmsuindurteduiindoene Suuiidunsdiyaeaduidgmaunin
viiofluszifuieatomemawt anvldisnmeaeudy 9 wnuld wu nmsnegevaumela
(Breathalyzer) 1Judu”’

ognslsfin lunsfiansansendidsvesmadmiunsdiiiudeyadiuyanaseuln
lunsguunstiiinemans maqwm%’gmaﬂmwmaw%’gaLaﬁmﬁﬂ%ﬁ%’%aqﬁw%lﬁ%mw
duypratuUsElevianssuy Tnegatdurananifinsyuiunis (Due Process) unlglunis
fisanmnuminzanvosnsivteyadiuyanafunsdlly wiidesanansgoisniliszuy
nnvneRsleuas’ Jdemimneiduteiauingneme JdbidnsdygAlidungrune
lngdauda®

fiall wafstheedniimasmundeulvdmiunsiuiaefiuritaiiodessyfn
vosnetiidunisaniz Tunins 160.10 nguunedsiansananueigynasgiieesn
(Criminal Procedure Law New York) @sundaysiisananlémuelidunifivesdmtnau
TumsfisianethiiofgniunuuieduasvdanildinisiunuvdedendnnnumneGen
yasra mnidunisdunelinisnszyianufinniaongn mnuinaylnyauiiivue
Tunguaneengn arwRnayinwiidmualiuennguneeigidaasiediduanuianaeign
mnyanatuimivnlunuinein vieduisteuionisnserhanuiaifsatunisdi
Uszianl®

246 Criminal Resource Manual; Schmember v. California, 384 U.S. 757.

“Winston v. Lee, 470 U.S. 753 (1985); KELLY v. UNITED STATES 909 F. 3d 550; Wex Definitions
Team, “common law” [Online], available URL: https://www.law.cornell.edu/wex/common_law,
2020 (May, 25).

Section 160.10 Criminal Procedure Law New York.
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‘Ll’Jll’e] aurile Quﬁ]@ﬂﬂﬂ‘Vl']a’]EJVIQVNGHQWEJ%@QVIF’]@?MQ@ EJﬂL’J‘lJﬁ’]EJH’JiJEJWUV]ﬁV]I@iUNW
"\]’1ﬂi']‘h!“ﬂ@ll_uEﬂ'lmi%U?uﬂWiqmﬁiiﬂﬂ’N@’}@ﬂ

4.3 \A3937004LATLAY

INATANWINUIN m%a%’%aammﬁaL“flmﬁmtliummﬁmﬁiﬁmmﬁwﬁmﬁu
mmsJuEJamlaawmawﬂuﬂ1imwauamuumaaauimmmawmwmuaLLa LATNENY
memiLmﬁuauamumﬂaaaulmwmamLﬁmlﬂ“luiwmsmLﬂuﬂsumumiumwmmam
vialusy gAUSTUIaNaLAzIasTASuoawmTaY lnednsinuningUssasddiniunis
LﬂmauawL'Uum&quwmuaiw,ﬂuiﬂLwamsmmaumwaiwmm (Identification material)
auUsmgImguagagmmwmmm@mz:gw A.A. 1914 imﬂmumiwua;ﬂat,waizqmmu 321D
anefissitniletingh anefasiile anefusivin vienmanude®

Tunafudoyaiiensssyianuil WnihouasfemomuBusemduasdna
é’ﬂmmﬂﬁéfawn%adaw%hjﬁawamm@uﬂammﬂﬁmmé’uaﬁ’wﬁu (Necessary to do so)*
WAy miwmim'}mmaummﬂma ﬁ]viszjﬂummmimuLwaivummumﬂmmmmaﬂLmuu
szamiaaﬂmaﬂumvmmwmimmuLaaulsuLLmﬂQMma oA AUIIEUTIVBIANEA D1
ﬁuaqmmmaaaamammmmmﬁuawﬂﬂa uay Lsaqau 9 muauAds vsedunisiiudeya
[onszuIunsaRIneneansnuund 10 st SyUnaiAdnmennueny A.A. 1914 8&1@
m‘vmmLaaulﬁulumﬁmmmamaLwamﬁuummuhaﬂma p84lsNd dusunsiiuanefun
muauuiﬂmmmﬂmaamesmuLwaiwmmuwmaqmmmu wigausnglunisiiu
WionssuunmsiRinemansee®

mﬂgwm&m@m%maﬂmqLLaumaﬁnamauaaaLml,aamummwmmLLEmI’J
asmmLﬁ]ummwumaumﬂumm&JuaamaqmaqmmLﬂuﬂgﬁmwﬂﬂamwmﬁmu
Joyadiuynnasaul og13lshn SglnyaRindeanuineigeanside a.a. 1914 fvun
suasmnuﬂﬁmwlmawammsmaammwmaamh LuamwummmammmmLﬂumammm
aumimmg‘wmamww (Probable Cause) Lummﬂmmm‘mﬂgLaﬁmﬂmamaaulm NIzAB
iuwai’]maamiﬂgmﬁuu Fansleuduseudavieuliviuin winslguaudusen

*’Section 160.50 Criminal Procedure Law New York.

*Section 3ZJ (1), (6) and 6 (A) Crimes Act 1914.

*’Section 37J (3) Crimes Act 1914.

>*Section 32J (6), (6A), (7), 3ZK, 23WA Crimes Act 1914; CDPP Australia’s Federal Prosecution

Service, “Forensic Procedures, including Fingerprinting,” National Legal Direction (August 2021): 1-3.
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lun1siudeyadiuyrnagaulmvessyiydgfinmennuiineigyiesanside a.a. 1914
axdalildnislianudusenlnedase (Freely given) msnzdsfiitoulavasnisTmnudueeu
wifiduusslevidmiugfomnlugiusiivesdoyadiuyanaiiazldsunsuanaduly
YDA IUUAARYBINY LL@J@T%ULﬁhmaﬂiwmﬁm’mmmwé’qmiﬂiLaﬁmﬂﬁ“ﬁamamumﬂa
goulm emLﬂwuﬂuuauiﬁummmLﬁ]'r*uaqsuauamuumamimauaammaﬂgLaﬁmﬂmaua
duynanaifio IngUszasddanani™

5. Asznieudisunguanglnefunguanesisssma

5.1 MsldnguaneduasastayadiuyanaiunsTuIUNITYRSITNNI@IYD

Uszananguangdsiansananuegidunguuneidydiiainsfiunu
wenmdngnilunmsiiiuafenifamfstestuieyaduyanauazteyaduyanageuln
FstoinduvilslunszurumafiununuuasUsssnanateyadiuyanaie saunsdeln
wnsmsfuaseuduiauiieuiy

amwuﬁmmimmaimuuﬂgmmaﬂuﬂiawauamuumamlfummLuaqmﬂaamﬂm
annmelsy mmmsumwumumawmmmﬂgmnsmmiuimamaaqmmgwmsmsamaq
mawmwsﬂsﬂ Tngluduil 3 Guaaﬂg]‘wmsJmJﬂiaasuama3umuawwué‘lmummmmmiﬂiymawa
mamamumﬂaLwaﬂmmawauamuUﬂﬂaiuﬂﬁiaauaau N5R33A3U MIBN1SANTLARAIILEHR
maawmmamimﬂﬂﬁmwwmm L‘wai‘maamaammmﬂiummmmm (annnglsy)
7l 2016/680 vaasganglsluavanzauniglsy (DSRL-J) aumm%aﬂumiﬂmmamua
muqﬂﬂawlmmummmqﬂiummaqmﬁmmumawwmumﬂ%me Famsariuang 500
maaﬂszmaﬂgwmaﬁﬁﬁmsmmmmﬁmLEJasﬂué’ﬂé’ﬁm@’ﬁsaﬁﬂﬁﬁﬂdmﬁ 3 YBINGVIUY
Aunsesteyaszivaniusindsfulilunsdiivszanangmneisinnsananuegyieossiy
lladyg@llaeanzdnaiey 6?5@Lﬂuﬂﬂsﬁzyzﬁaﬂgwmﬁﬁsaﬁumﬂ%’ﬂawmaﬁmiaﬁaga
seavaniusiunisaiuafonglisgnaseunauwasdnau™

**37J Crimes Act 1914; Section 49 (2) Criminal Investigation (Identifying People) Act 2002;
Article 7 General Data Protection Regulation.

“Article 1 (1), (44) Directive (EU) 2016/680 of the European Parliament and of the
Council of 27 April 2016; § 1 (1) Bundesdatenschutzgesetz; §1 (2) and (7) Bundesdatenschutzgesetz,
§ 500 Strafprozefordnung; Christoph Enders, “A Right to have rights - German Constitutional Concept
of Human Dignity”: 256-257; European Commission, Implementing EU Law [Online], available

URL: https://commission.europa.eu/law/application-eu-law/implementing-eu-law_en, 2020 (May, 25).
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agalsfd nslinguineduasesdeyadiuyanadunsaniiunfonyIveamius
asnssgeeTudl dnvagadendeiussUyadAimennuineqn a.e. 1914 vaua3essesawsiiy
TusgAusguranans szldmuualimhanuningvesdeyadiuynaalungiinefuaseslous
duyanasnlifumsdidusiengfe widmiumsiunsesdeyaduyananiieafunheany
manson1sasuauluAfoIyIvesTUIRNAINATETToRAM LAY TINQUTEAALANGNGRIN
nvsneduRsesteyadiuyanavesing uazngmneduasedoyasiuaniug Jeiidnuas
AdeAAsiunseEvdyaiivoyatians w.e. 2539 vesUsunalnedeunnnin®

dwivanizeuiini iesnngrineduasesteyadiuyanauesavizenin
fanszdanszeegvaisatiu lilunngumnehluildidungmnenans Saumnssananusual
Domdmemszusydfduasestoyadiuyana wa. 2562 vaslng nisthguuungyag
AuATetlayadiuyAnavatanszowsnunldRdlimingaumevsUsenisanan

fodu feussmalnednguunenansiivedulivialy suldun wazsedoydh
Aunsestoyadiuyana 1A, 2562 Jamsinsilioudisuiulssmaiifingmnoduases
Toyaduprallungrinenatsludnvaziieniu suldud amiusansnsaspeesud mzanvas
nsldnguunedeyaseivaniusveusesiuuasUssaiangmingTsRsanALeIY e iy
annsaunlymdedrinnanguanglviiunisauasestoyadiuyanalun s uILNITYRSTINNNS
oqlsmanils Uszinalnedsmsthsuuuuvesmsusulingraneduasesdeyadiuyanadiu
N3EUIUNITYRASITUN WD IVRsaUSaNs TS su N1y

5.2 maifiudeyadauyanasaulilsiaeandlulusenme

1nnsfny MsfaiaeiadevioamdievesfesnvasusiarUszmaegly
Fumeuiiunndreiuly iwu Yssmdlneuazamiusassnsgeosiiodutuneuniweanis
AAERBIM am%amsmaﬂﬁlumumauﬂummimumammaLwamsﬁvummmﬂm uaipsogoRAIATIAY
fasgfungunenasuazaisnadfisuseannds mafvaefinsidifiewsznindreas aam
Tunssuiunmsssyiifomnuaznssuumsiiimenmansine waruiinssuumasad
woglutunouiiunnsatuudfidudulufienguasasdiflessyiffomuaniiovsslo
Tunsaeuauafiongy ey seanefuvithiieluaumnsvesiangmunslvewasngmne

“ynewnynenseswUyiRveyatiasuesvNg w.a. 2540. (2540, 10 fugnegu). TIFRRAYUNE.
\a3 114 @auil 46 n; Section 7 Australian Privacy Act 1988.

*'Part 3 Bundesdatenschutzgesetz.
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FaUszmAians warATuvanevaseyadiuyAraTes Al uasn eI s
auudusiiunsinutoyadiuuanariinfiivwiodeyadiuyanasaulmie®™ ogslsif
mafufeyednundlilfddudlulunmeesyena ngnoutasyssmaidsl@iinnsms
dunedmiunafuieyadiuyanasoulmaiainiilatn uidmiuinieizesansidoding
thwidnenuBusenlidmiunaiuteyaduyanalszanid® Tnsaunsausniuiouiio
wardiareildfussdudatolud
5.2.1 aqusvasivasnsisianedionienind
deFeuifisuinguszasdnisiuiansiafiondonindiegiewmvos
Uszimnalngauuseanangvungdsiatsanaueiy) 1as 132(1) dunguungdisssine
sanufilédnu wnuhussmalnedusanafoditliszyinUszarvomsiuianeihie
M%amwa"m'j'lL“ﬁlum'ﬁﬁwL%mnﬁaazqﬁaﬁjﬁaqm watyaRliegnening g andumsaiiiung
iiouszlevilunissiusumenundngu egnslsAniy lunsdiinansludeyadiuyana
Sgasdyaiineinguizasdlunaifuteyadiuynnalisgredaiou ielviidulunauman
Anulysala®
5.2.2 ANUBUYBUYDILADIVN
nslanudugeslasasinslalunafueyadiuyanaseulmiilesiiu
areng iiazlungrnevesdsemaladinsdianududoustun Liesanyanaiilvianm
guaula W frewn onvlifidnslunisufjiasnisiideyadiuypnageulmliegauwias

951 26 wesTvdyaiinuasesouadiuuana WA, 2562; Article 10, 11 Directive (EU)
2016/680 of the European Parliament and of the Council of 27 April 2016; Recital 51 Regulation
(EU) 2016/679 of the European Parliament and of the Council of 27 April 2016; § 46(14)
Bundesdatenschutzgesetz.

PUsERIanguEngIsNNTNAINRIYN, 10T 132 (1); 249 Criminal Resource Manual; 37
and 23WC Crimes Act 1914, Section 47 Criminal Investigation (Identifying People) Act 2002; 81b (1)
Strafprozef3ordnung.

“YsRranuENgITNNTNAIINBIYN, 11M31 132 (1); Recital 35 Directive (EU) 2016/680 of
the European Parliament and of the Council of 27 April 2016; Article 5 Regulation (EU) 2016/679 of
the European Parliament and of the Council of 27 April 2016; §160.10 New York Criminal Procedure
Law; 3ZJ and 23WC Crimes Act 1914; Section 47 Criminal Investigation (Identifying People) Act
2002; Kruslin v France 12 EHRR 547 24 April 1990; lordachi and others v Moldova 25198/02 [2009]
ECHR 256.
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\Hesnanunsaliaranmiandeuiinaduveanszuiunsasuay mslimmBugesidlions
forndunisuanaansiuadidaseld (Freely siven) usannisAnwnud Ussmrosainsiae
\Huissszimedeilinnuddyiuanudusesvesiiemnlunsifudoyadiuyana
goulmilfuaefinvidailowazamee egralsin SyUnaifinseanuiine Iy IeamLAe
A.f. 1914 fvuatesniiunsdliilidesvenimduenangdiomly Wedminnudei
fanudnduvdeiivndumsnunguunewintiu (Probable Cause) Ussifuilasifoulviiiuin
wiinsldguanudusenlunisiivdeyadiuunrnaseulmvessgiayafindeninuineigy
paawsiae a.a. 1914 wiazdalildnslimuduseslnedase (Freely given) uaniluusylownd
dmiuiFeamnlugruziinvesteyadiuyanatiazldunsuanudullvesioyadiuynaa
Y839U (Foreseeable) LLavlé’%’ULL%’qmaﬂivmuﬁmmmmwé’amsﬂﬁLaﬁmﬂﬁéﬁ’auaﬁaumﬂa
gaulm wiouaiimunannsUfiasmslitoyaduyeaasoulmn Sadunidulouluddy
1/|mmawauamumﬂaaimsmaaumaﬂgLaﬁmﬂmammumﬂamemaﬂiuammnanu
wazfeifunsduasesdnsluteyadiuynnavesfomnlummianszusiyanaiogug e
HHBIMN81IQNAATOUANEUIIUTENNT WilugIUEVBAIVRITBLAAIUYARAKABIAITLATY
WIgasBunuiinsny $IUTY u,awﬂiwmawamammuumﬂaaaulmﬁuaqmw,aﬂLwam@mim
mawm%Lﬂmﬁuuﬂusuauamuuﬂﬂaaauimmamul,aﬂlﬂ (foreseeable) LLa”LLiJﬂ’J’llJEJuEJQZJu
srvasdiotluififaslunistimuBusoustiuinse widid (avinmglsy) A 2016/680
yesanglsuiaziuszyuglsy (DSRL-JN) AflFvunsihgiuanuduseusnldfunsdiy
nsvUuMIgRtTIM9eIueEdla rrardy sUsuuTesguaBuseslunafudeya
drupraseulmvesUsuinasssansidedndulssleviungdomnlugiuzidvesdoya
duyanatiszimalneasihufionsanfuldme
HyminsiliigruanuBusennlfiiuunngvanevhludmansenusgnad
fuanuveusssulunisihunasnistedundelnemsenguldisloddemnugiasnsle
Toyadiuyanagaulm ulinasinstygRtesniiunisihgiuanuduseuunlidmsunsal
mmmLﬂumaummaumsmmgumaLmLﬂusuaEJﬂnuwimawammauaammmm
wﬂgwmamwu@ (Probable Cause) Wity nseiauy ﬂmmawammausammﬂmmawn
DELAY Lwa”l,ﬁlmdmawﬂugmzLamawa;gamuuﬂﬂamaﬁumisLLazQﬂamauawﬁmuqﬂﬂa

€

)}

®'Section 37J Crimes Act 1914; Section 49 (2) Criminal Investigation (Identifying
People) Act 2002; Article 7 General Data Protection Regulation; Recital 35 and 37
Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016.
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\Auauns? Feaumsiazdnisudlunnns 132(1) Uszaaangnungisnansanauesy)
voslnslanizludniidunsfvaneimidflosududeyadiuyanagoulm Tnstgu
amuBugeNultuayfvuadesniuilideddnuduseunsdimginduviedivgsuais
pungyNe (Probable Cause) snumianinauinisliauguseuvessylyagfinmennuinesy
A.A. 1914%

5.3 mafiudeyadiuyanasaulvaiidasdndluluenie
nszvruMsmvemansifunssuiunsfununumeumdngiundiduasgses
drddlulusunisvesyrraiievluiinseideyalildindsdoyadiuyanageuln
npmnefiiRgadostunszuaunist vavessamalneuagineUssmadiindninasrininiu
weuvdngulaenssuiunsiiinermansfidudouniinsifvanefurithdiowaznmdne
Suarldfnsandeluil
5.3.1 ANuBULeY
wlamiusansnsasgesuiuazanisousnililldihgwanudusouunldfiunsii
Tundeyadiuyanadeulmmensyuiunsifivenmans uinsiiudeyadiuynaaseuln
Tunszvrunmsiiinermansaedodldsueyifanmariibu uumfunsdiienadumsarin
AensRliunsEuIIMSEOUAIN uenani amiusanssaswouidsladygivdninasinnsdunses
foyadruynraiiiuiiiu nsdiizfonhdeyailiivuiienssuiumsinemanslulivszana
wasie lnevnnazdesihdeyaiiulinumnns sla lUiesivieussnanasouidivudned
Aunenuinguianiy Wminnudndesldfuaudusenainddemniduasdnualsnus
aiTe
anuBugengnihunlifunisanaiengimsluanaiielilindsteya
duyarageulmildnannszuiumsiimeimans ausns 8la UstnangyneTsfiansan
ategy1 WneazsedldsuanuBugenandiemwndeneu uwdldsueyd@ainma winlila
fvuaigesmazsalduniafefiunansenuvesmsufiasnsiideyaduyanasouln
TutszananguaneisRansananueigueesiu wiwldivygAsiunnudueenlagiily

“11M91 26 FEETINULINTIRIANTNTINg WNnsdnTIY 2560.
®Section 3ZJ Crimes Act 1914; Section 49 (2) Criminal Investigation (Identifying People)
Act 2002.

“q™ Amendment to the United States Constitution; §81a, 81e and 81f Strafprozefiordnunsg.
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lunguuneAuasestoyaszavaniug winldawsahunldiunisanliuafong Wesan
Uszananguunedsiansanaueigiesstulavygfnaninasinisiianuguseulilay
lRNIZLa>

wa

viat] 9rnnsAnEwU Lﬂ%a%’gaaaLmLﬁsJé’aLﬁuLﬁmﬂszmmﬁmmﬁﬁ’ﬁymm
ngmanelasdaudsliansungdomlugiuziivesteyadiuyanaldsuudedoyaioadu
foqusvasd sumpunsduiuns sseznailumsUssanadeyadiuyana avslunisou
ANNEULaNVTENITINAETaYaduUAAa TaNdmaTIeINMTUasnisliiteyadiuyana
goulmiitelvigiosnlfsunmuteyauazlilvimnudusenainnislduudedoyafinsuiu
Reudeyadinyanadeulmvowmu Sadninasimdriusiorldlddunslinruusey
Inedase wifiduusslevinavesoyadiuyanalunisaianisaltianisiu sausiu ey
Ustinaradeyadiuumnavasmues wassadiuaniunisallunislinouBueenld winlivsng
TutszananguuneIsRansuAINeIYIvesUsEmAalnewaz ol uLAae13ln*

fat nslsimnuBusenuas tuuavdninasinisliauBuseudingy
\fudeyadiuyanageulmmenszuiunsidinermansfdedieinfinnudidy 1desin
nsvvumafiuieyausssanduiinisdsdidnluluienevesfomnde gumiuBusen
Jsderduteulvddyflasiligdesmlugiusidvesteyadiuyanaldiuudaieadiunis
Usznanaludeyadiuyanaseulnuesu uavanunsofinnsanfawansenuimassnmnufias
nslideyadiuyarageulmdsnanls suuuumslinudusentazmsudsieyaiiadiu
ms*d‘i‘vmamasuamamuumaaaulm LLa‘vNaswmﬂmiUQLaﬁmﬂwuauaaaumﬂaaaﬂm
voueieigosanadeiiu fmunsufuanysnbnniign Swuasfheiineudlinng 131/1
ﬂszmaﬂg]mnmﬁwmimmmawwaﬂm Tma@ﬂaaqﬂugmmmauaam WagnanLnaue
nslvAudugauveessUnaiRiinneAuRneIy) A.e. 19147

fiail mnUszmdlngldimsssetygRdunsosteyadiuyana ne. 2562
WHUNTEUIUNTLRATITUNDIY Alisnduezdostdindninasinislimnudugentulm

§ 51 Bundesdatenschutzgesetz, § 81f Strafprozefordnung; Simon Schwichtenberg, op.
cit., p. 103.

*Simon  Schwichtenberg, ibid; Recital 35 and 37 DIRECTIVE (EU) 2016/680 OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL of 27 April 2016.

w1 131/1 Uizmaﬂgwmﬁ%‘ﬁmim’mmamp; Section 23WF and 23WJ Crimes Act
1914; Section 47 Criminal Investigation (Identifying People) Act 2002.



MIATTIUAMAS RUUDRAEARNS 207

va v

LWi’]“”d’]ll’]iﬂu’]%WUW’J’]MEJUEJGJJG]']MM’WIT] 19 LLVNW?”?’VUUEUQJ@ﬂuﬂﬁ@ﬂ“llallaﬂ’JUUﬂﬂa

[ Ag>] q

N.A. 2562 uﬂszmwizmaﬂgwu’la’aﬁwmizmmmng'} 1ng1 131/1 190 Lwaﬂmﬂmf]ﬁym
nmstydfigiunnuduseniidaudeiuszninanguneduasesteyadiuyanauazszana
nOYaNEIENINTANAMUIY LrilpURUUTEImMAL o TUT®
5.3.2 wannsmanalasmalunisiiudoyadiuyanasoulwiiienszuiunis

Wemans

feaviusanssuigosuil ansgening uawipSoIgRBAATAY TnyaRliea
Hugfansaneyaneliifudeyaiilenszuiunsiiinemans Ssagvioundnnisanaaouning
nanAe mwummumLuuﬂiumumiumwmmammawmawﬂmaLuaimuauummmammu
Guusidunsdlissrunselivgduasasde waznsallunssuiudiinermansnozdenseyi
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Team, op. cit.
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MIATTIUAMAS RUUDRAEARNS 209

duyprageulmnuine 8la aedowihunsfinnsaneudfoneawiniy tuusdunsd
Fuduisesu Feazviouliiiuii 11as 81a léimdnmsdananislisiunaveadmiinnu
ulilaglmadiandunumlunsiiasanmafvieyadiuyanaseulm waziilefion
Ufiasmisliideyadiuyanageulmamuddwesa nsdiffariioidunsliufofnudena
suaziianuiiawarinenongimulssnangumneaigeesiusely Tegliduiudesdygd
Haf1eannsuiasnisiideyadiuyanaseulmlunszuiunisiiiinermansveseasdy
weingsla™

uonaNil Mans19138 As.gadnd AvavsTauna Silfiaglfanuiily
Ussifuliin nedifiyaraufasnislideyamuanes 131/1 Ussananguanseign i
Adsmaunly ddinsliufoimumdsmaniiingmnesusesdmiunsditatumnomangudn
Feruiufangnn annsadfisuidssldiuinag 8la Yssananguangisiansananuenn
Yeuuasiiy uenaInt UigmﬁlmsJs‘]’aﬁwﬂ’mzﬁﬁmmﬂmwwLﬁmﬁ’umiqaﬁiiu Tudnweug
3 Uszanangvneoy dnfumstndunneviemdmosmaliogudn ffu Saduauans
enidnraitsannisuiasnisiideyadiuuanadeulmilunssuiunsidingraans
Tumas 131/1 Yssananguinediasanarmeign wasiudlvmaisiunalunmsiansan
oytfAnmaiiuteyadiuynraseulmnunesdingn Wislnsdigfemnufasnslidoya
dnyanagoulnaumas 131/1 fanuiauaslnwsoggiudadumneviomdaes
mauny Sadunsiduafinuguuuuinng 81a Uszananguune3siansanaueIqnves
ey’

5.4 mMsiuuaauRaLasineneIgyInsainsuasnisiideyadiuyaaageuln
vosffesludusouaiy
nsiiusIuTnetunanguduiludeyadiuynnaseulnivesuszimalng
fidnwauzidunsdfnansinsgvudedvsdiuyanaundiussnanils uiussinalneddldi
ANuiakarinynsoy I eRuldiuidun1suasnisiideyadiuynnadeulnives
fxesrluduaevau Taglifhnasnstduduilddaduuandulsslovdfunmaiuioya
duyanageulmiiie nguszasdlunsaeuauaieng fafu Tuidell wldfnuinses

wazSpuiisuanznisuiasnisiideyadiuunnaseulmvesddemnlutuasvaiuves

“10571 131/1 Yseanangrangdanansanaiueiay); Simon Schwichtenberg, op. cit.
"1057 131/1 Usganangrangdsnnsanaiuen.



210 Ui 14 avuii 2

Ussalneiilinenaenan suldun msifudeyaniuung 132(1) UssananguangBiansan
Aty 76 TasanunsaTinsgiuasiuToudisunnnstaduiardnvaauii
waglnemeora i ldle ol
5.4.1 Wisuiluinasnisdafuduueniiensiiiiuafetgdmiunsufas
mﬂﬁﬁﬁau”adauumaa'aulmsuaqs’iéfawﬂu%uaaumu
mmummmimmawﬂg‘mmsﬂummfﬂLmmeuﬂmﬂumiumﬂ%
funisufiasnisliteyadiuyanaseulmluninfuaefiuiiafieuazn e Heamius
assuspiesuilanszewnsn uaziIesgeeansiiy Unngieaiuey 2 uinsnisUsdumen
fie MsmuANiInazslEAdetsdy Ussmalneduifiosusenadondlifingmaneli
g1ualduInsnIsmIvANikaznstaduld M u Tagvdmsunsuasnisiiveyadqu
yarasaulwilunszuIunssEyinuismefuritdievionime Swoniunng 368 Ussane-
nnvaneena snTaduldiud egnelsfa Tunguunesssemanduimunmnnsnsdadu
fianuguussdesninnisiingringeig ity wazsdulselevddunsiiudeyadiuynaa
saulwiluduaovamunnnhmsaduumseguifiodusy” Teuvsforsanld 2 sasmstdu di
1) N15AUANG
1937 81b Uszanangmungdsiansananuetyweesiu lanmuali
Fmtnnudisrnamuausfemniileiiuteyanu g Usrasduiennsfenannd wilad
wﬁ’fgajaﬁﬁmumém%fuﬂwsmu@uﬁ’;é’uL‘T;JuuﬂmmiﬁqﬁumwﬂﬂﬁaqﬁaEJ"N%’@Lﬁ]u WHEITD
oynuldandi “ulardhseninulsavavesiom” uenani @inthauaansai
wmsmstafumanasesnlifugfeanls Tagliduludesudaeummihuaylsidodidds
mnma uadesliiunnusndudmiunaivteyaduyenageulmiitluiivessyezing
wazsEAUANUYNTUYRINTIAETA N

'
o o =

A IladANAIEoTINYAYN 2/2565.

3
77 .0 o o =

ANINANAAIoTINYN 2/2562; v-ﬁ’ﬁﬁaﬁama%’gﬁiiméaﬁ 2/2565; Untog Asain, L%@QL@ZJ;
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®Section 51 Criminal Investigation (Identifying People) Act 2002; Peter Rief3, Karl Schater

and Gunter Wendisch, op. cit., pp. 129-130.
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“Article 104 Grundgesetz fur die Bundesrepublik Deutschland; BVerfG 1 BvR 47/05

(1.Kammer des Ersten Senats) - Beschluss vom 8. Marz 2011 (LG Hamburg/HansOLG Hamburg).
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¥Section 51 Criminal Investigation (Identifying People) Act 2002; BVerfG 1 BvR 47/05
(1.Kammer des Ersten Senats) - Beschluss vom 8. Mérz 2011 (LG Hamburg/HansOLG Hamburg).
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Abstract

Interim Measures constitute a critically important mechanism in arbitral
proceedings prior to the rendering of a final award by the arbitral tribunal. Their primary
function is to prevent imminent and irreparable harm and to safeguard the rights and
interests of both disputing parties, thereby ensuring that the eventual award remains
enforceable. A defining characteristic of provisional measures lies in the exercise of
coercive authority, compelling the parties to comply with the tribunal’s orders.

However, under the Arbitration Act B.E. 2545 of Thailand, provisions concerning
provisional or interim measures are contained solely in Section 16. This limited
legislative framework gives rise to interpretive uncertainty as to whether arbitral
tribunals under the Act are vested with the authority to grant and enforce provisional
measures. Furthermore, it remains unsettled whether domestic courts are bound to
enforce such interim orders, given that provisional measures do not constitute an
award within the meaning of the Act and therefore do not fall within the scope of
judicial enforcement.

Pursuant to the Contractual Theory, an arbitral tribunal may possess the
authority to grant interim measures where the parties have expressly consented
thereto. Notwithstanding such contractual consent, an arbitral tribunal is vested
solely with limited quasi-judicial powers. In the absence of statutory recognition, any
order issued would not constitute an enforceable judicial act but would effectively
operate as a private settlement. Moreover, an arbitral tribunal lacks coercive power
over non-compliant parties or third parties. Accordingly, the Thai Arbitration Act B.E.
2545 does not confer authority upon arbitral tribunals to issue interim measures.
Recognition of such powers under arbitration law requires careful consideration of the
tribunal’s jurisdictional limits and the structural characteristics of arbitration to ensure
the legitimacy and enforceability of interim measures.

Keywords: arbitral tribunal, quasi-judicial, interim measures
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’Ali Yesilirmak, “Provisional Measures in International Commercial Arbitration,” (The degree

of Doctor of Philosophy Queen Mary College University of London, 2003), p. 237.
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35500t g, L%"ENLaﬁJ, i 128.

"Stephen Benz, “Strengthening Interim Measures in International Arbitration,” Georgetown
Journal of International Law (2019): 152.

“José Maria Abascal Zamora, “The Art of Interim Measures,” ICCA Congress Series
International Arbitration 13 (2006): 751-767.
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PITALAW, Victor Pey Casado and President Allende Foundation v. Republic of Chile
(1), ICSID Case No. ARB/98/2 [Online], available URL: https://www.italaw.com/cases/829, 2024
(May,12).

“an1dueylananns dtnaumagiisssy, 81unalun1sitadsveudiunavenues (Competence-
competence): ﬁmuamu%ﬁmﬁa\‘iﬁu [Online], available URL: https://www.youtube.com/watch?v
=-xKNaQv8YyE&t=1367s, 2566 (Aa1AY, 9).

“Carlos Arguiello, The International Court of Justice’s intrinsic powers to decide all
cases brought before it [Online], available URL: https://cil.nus.edu.sg/blogs/the-international-
court-of-justices-intrinsic-powers-to-decide-all-cases-brought-before-it/, 2025 (May, 2).

"Ali Yesilirmak, op. cit, p. 237.
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Ybid, p. 238.
®lbid, p. 237.
YChartered Institute of Arbitrator’s International Arbitration Practice Guidelines on the

Application of Interim Measures, Article 2.
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“ITALAW, Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz
Company v. The Government of Mongolia [Online], available URL: https://www.italaw.com /
cases/816, 2025 (March, 21).

“'Yue-Zhen Li, (Interim Measures in International Arbitration: The Case for Applying
High Standards) [Online], available URL: https://aria.law.columbia.edu/interim-measures-in-
international-arbitration-the-case-for-applying-high-standards/, 2025 (March, 21).

“lbid.
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Jalnyana, 2158151835550 8, 22 (UN31AY - LY 2549): 47.
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“ITALAW, Railroad Development Corporation v. Republic of Guatemala, ICSID Case
No. ARB/07/23 [Online], available URL: https://www.italaw.com/cases/887, 2025 (March, 21).

PITALAW, Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18 [Online], available URL:
https://www.italaw.com/cases/1099, 2025 (March,21).
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mmwmLLav‘msuaﬂgmnwiwumusuammmmmu szLfdummammmiwlmlmumumﬂu
fuilefimenieiainmvsensudduvesgiinm™ sulugnnavesiglaoud sl 101
Asma1nns (Quasi-Judicial) aaLﬂuﬂwﬂ%mmmmmiamwm Fadgdndudiazsoadnun
n9RFoUgLa Lazdnwazihluvesmseyanlanans dénvazdidey 2 Ussns Ao Usenisusn
oy lanansmieguuiugudonnuanasilifoyglagainisdeiiluganmuesdnyan
auqlanaInis uazlsznsiiaesdnuaziiAsidudiuiama® deaziiulediusin
aurayalanainisazdsrunslumsnisiasandefinmlnednuuzvesdya wiaevdude
anrauglanainiseandiviaudy aglifisnatduliafinnufifionn maagdhen
funumlunissmdesinilunistadunuddundangn dufu mseyglagainisied
aﬂwmuLUulﬁaqmmmﬁlﬂmﬂwﬁmammﬂmEJLwl Iﬂaawwmmﬂummwauwﬂmmmmi
Hudrunilsveanszuaunislisrnanainisvessy Imm%wmmmﬂwﬂgwmauum IGE
flanmdadudugusssu®

el wszamdnydReualagainis wa. 2545 TyfRidesnansdunsesiangi
lunszurumseanylanan1seliluning 16 Wewngiae, Sdltinsneneufey
Thauzeyglanansisrunslumsmmunnnsnsduasesiinim fasildandetsdiu
antueygleanainis ddnaumagisssy (TA) ArualvaugauglanaIN1saInse
pomnasnsfuasestanmlfiflenfininiesne® uenani amtueynlanainis nsensas
gz (THAQ) lasinmenenailunsnansulinaiseuglanainsildrunalunisivug
mmmsmmaqmmnmmﬂgwmmmLLUU (UNCITRAL Model Law) aglakuininudia
feynilanainsidatulfidesangfinmisassihennasfiagse fudefininlagiznig
aquimaawnwa szmm’mmmmﬂfmaaLﬂumhmﬁmENmzmumiayzyﬂm@aﬂﬂﬂiauLﬂuliJ
AUNENAMUANAEVSlUNISLEAIERUT (Party Autonomy) LAZANNINAIUNTAAT
wdninaila 4 u wiilidadengransuarauasuGsuiesuas AassauduRvosssvy
Faudiosnamstuasesinsildliunduiiidnuamdaua (Mandatory Provision) 1ng
fivmitaaeshennadlinnzougnlanainistsruslunisfnunuinsnshuasesiing

Pagsauty uyUnge, vinuasnguiveseunIlanaINsluTEuBUAUNYMINg TN TANAILUNG
(njamnuvuaT: dreinfiuideyayey, 2548), wi 32.
*Faafeany, ni 30.
sl A o
FouReIiu.
*Pavsduanduaunlanainis drinnumagisssy, T 39.
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Ay lanansdeuisunalumseenimsnisiunsesiansn sudulua
&1 (The Contractual Theory)
ogslsfinu ulaziimsfauludnuvazdanan uiillefiansanfsdnuazves
aualafaIN1sudy AnzeyglagaIn1sluiieldsunanainisuisdiu (Quasi-Judicial)
Fanglilesusesmslisrunaduasestaasiudn msenddsfananisiaanuglaiunneing
MnmsUszusndefinmuseddla Ussneufuunanudniilinazeygilanainisisnia
Tun1seanunsnisfunsesitaslungranglnefidaudluraeiininaueliiinisa
wamwﬂ’zgﬁpfaayaﬁma'm'ﬁﬁﬁu Tnsanileviewifidled wa. 25217 Fasramszsviya
danam WydFlinureyglagainisiidunalunseenddsduasosiinim wazatuves
naudsfuadldivualinuzeugylanainsiisiusluniseeninasnsduasestang e
LLmiusumvuumuﬂﬂgwmEJUNmthmumam%wm%umﬂmmmm'wmmﬂumimmm
wmnMsfuasesiIpTINIsauzeugylanansliliing wididedeivindeinmues
ﬂmuauagﬂmmmi faadimainnuisnadunid s deuld dafu wns 16
winsystyaReualanains wa. 2545 skilalvgnunaunangeaygilanainisidemna
TunseenIImsNsANATEITIAT1
wonnil fAnwuiiut ufluisussmmaslinarayglanainisisiunalunis
9ONINMINIANATEINIATI Usin1seenIRINIALATEItaATlnenuz ey lanaInslaill
nEnnaueiuarIsUfTRTuLueuT U ungraneluveusasUsena Famnussmalnedonis
WannnguminelifisiuseeninasnisduasesiansdelUluouian nsusus uIduATes
Hansmlinazoygnlanansisiesiinuszinsgfegids Fdumadnnisiinraiiuly
Tufiemaferfuitlunsimuninnsnisdunsesiansndndessenouse 5 néninas
LazNMsAnmIARfemuI AuzeyglanamiinaglinaefidafiBavgulunmsoondds
ﬁumaa%mnﬁmﬂ%wLﬁauﬁuma Imwé’ﬂmmsﬁﬁ;ﬁﬂm Wi asludymddydmsu
Usenelnglunisesnunmsmsdunsestangn fio msuanswenundngrudesiuiaansiuna
yosnnraunylananis (Prima Facie Showing of Jurisdiction) 1l Useinelnefidefinm
Tudnwastwuieaiuiednand Pey Casado fanzifiuldanaivansiavsg a.1/2564

o

VAl

ugua Aadusnde, 3a9Au, 1 186.
#Sanszavdydfoyylanainisaturesnsutifuad we.., 11n51 38 Tyaiid “drdanusniu
\eAuATasUsElavivasdnstilviouslanainisisnunssendddlignsdinseyiins visesniunsevinisle q

sudumausnsdifinmiule.”
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InensgnsnAdviaifietasugiauazdenulddudnauadefinmeoaniuoygy lagainis
nIENINEAsIIN (THAC) Wotuil 30 manen 2563 udeiwmanil A27/2020 duusem
Ay in (o) lmaumLauaﬁua‘wwmmaamuuaumﬂmmmia’mmmmaamﬁiim (TA))
Dudefinmmneiavsi 93/2563% T,msJwﬂﬂmmmmwwmmaaamammm’namuu
auwﬂmmmmﬁmLﬁummmﬂiuﬂﬂiWﬁ]'lﬁm’]GanwmLﬂuamuuaumﬂmmmmmua LU
mumﬂmmumﬂmmmﬂammmmmwawivammammiﬂamamwaumﬂmmmmﬂu
Usetnellne eanduaynnlagainis (TA) Wadedamumudndanssnssefsssud 302/2523
TummaamummawﬂmoqmmﬁﬂwimmﬂmaqammmmLaimmammﬁmzmaﬁqmaiim
st idumhsnugsnmsvesmagfssauluvastu seonaufiuleveduaiuuayaduayulild
nszvumseylanamslumssziutetinm udmevdasingin e 2540 Sgassuyaumia
F1w01013n3e e 25407 JyaiRlimagfsssuiniisnugsnisvesmagisssuludase
wenfeennnsznmsgissaudaiussdnsiliswnauims Ussneufuluvazifeniuldiinisns
W3z vl alRsedouuInssunsAayRsssy w.a. 2543 Fu Tnefinsimuslleuussa
Srunanthiivesdninnuduadsanains nsensngisss lWiduvesdinaumagisssm
wazganuoyglanaints dadumbeailudhnudaaiunugainsisalouludsin
dtfhaueagfsssn Tukuafimagisssulfuenseeninainmanssnisgfissy deunds
lpfinsnsmseswlydiounlanainis w.e. 2550 off LnglAilsguunIdINIINTENT1eRsTTY
HugFnung deantudsnanueniduenmannmisnuvesma nsddsddyminaanty
aumﬂmmmiLmﬂ@ummﬂumswmsmmaﬂwmﬂwaqmﬂan p1avhliiindenniiies
udomeandiu fannutsudisuiunsivend Pey Casado mindiliiidudogfin
amuuawﬂmammﬂmﬂmumemﬂumwaﬁmLLaUQWW'mmﬂimmwuﬂmumi
YowaunsmsfuasesinaTnienurauglanaIns Mendsiauzeunlanainislaiing
ponidsnnsnisfuasestinslusgfinmsiinunaansunalunissidunszuaums
FeviliAndminauzeuglagainisiisunamileginmsinldgfinmidsnainas
Audesalidng nsvuiunsaeuindedio

Pginanidasn, Heeia 4 afl ‘neau-Asies’ Bu ‘mava.nane’ Fendefinmanaidiou-ne
aiésy,’ﬂm [Online], available URL: https://www.isranews.org/article/isranews-news/107413-DES-
thaicom-contract-bank-Guarantee-news.html, 2567 (Ju1ay, 19).

5555 TULANINTIYININT N WNSANIIY 2540, WM 275.
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Lﬁaﬁmimﬁw‘%mﬂzymmiagﬁgﬂm@mmﬁmaﬁﬂizLwﬂlmﬁagﬁmé’waamilﬁﬁu
yasantueyglanansiulssmalnondmdninasiiazdutigmuniige Ae nsuand
wmwﬁﬂﬁﬂwﬁmé’uﬁqqumém’mmﬂmaumﬂmmmmi (Prima Facie Showing of Jurisdiction)
szjﬂmﬂﬂmuaumimmmﬂﬁmmmﬂumimmmmmmiﬂmsaqmmwﬂumaﬂma ziin
HaymmsTrmsrunauuumuay (Circulan® yiliAnf i lunsdioraded
ﬂmuangﬂmqmmimwummmimi@mmawmwﬂmaﬂgummumm@ﬂ% n1sidenyfun
Unanaugisssy Jadunstaduligfiminluniad-fanssuiunisefisssy (Access to
Justice) FfsnsFosvomnsmsfuAseiInIlagsTIINARE M3BIUBNInINNIANATES
Hansnezainnuiunionsenitmausslevilunisduasesdndvesginimluszning
sofndun anreuylagansisdianusudulumavandemsfiansanetedonfsunseny
sodvdvosgfinmuarhinisissiulunsuflvanufanioailaonisldunsguiigangu
Tunsfiansandnfes uenaniieduuiunvesinalseme udnunusieandenesuion
WFenenld (reparable Harm) Wundninausiniityvndudentu Weswnauzoyalanains
fnmsusulindninamidsnandanguitmariesiu viliiheainmiignisduusiasiinised
henudemeiiistumusaBeelideddun wiinefiaudfgnisduannmsionsan
THnasguidangunitmariosiu dannmaresiudesdaduliuinsnisiansiiiesnin
TnsanzoyglanansimesnnsguiiBangunitsznangrneisionsanaiuuisosia
wgsilinareynlanainisieiunamnniimariesiu wazvineigaudauiemadostadiy
puddsfanann masnaufiasnistedulidsnmsliinassnlunsfiansaniidaveuniiaa
vipsdueanelistyilumsdiiuaivesoyglagaimsld wsizhlsgfinmvdoyana
mluindeuunasasdelunisldsiunafandinazeratilugnisdeuninuionlunisld
sunlanainislunsinadofinnlé™

Handueualagains dtnnumariisssy, S1unalun1sitiaduveudiunavenulas Competence-
competence) [Online], available URL: https://www.youtube.com/watch?v=-xKNa Qv8YyE&t=1367s,
2566 (AaAy, 9).

“ydug Smianans, “nasnmsfuasesiinsnlunssuunmseyglagains (3) | vdninausilums
ﬁﬁmzmaaﬂmmmiﬁmmaa%m’n%ammzaqﬁyﬂmmmi,” ’nia'ﬁnqwﬁm 2, 1 (uns1Au 2565): 11.



MIATTIUAMAS RUUDRAEARNS 245

6.2 SunavesanizayyIlaganslumstiAugiinm

SnwaizdfnueunnImsiunsesiangm mL‘dumaamﬂaawuwaﬂumsumﬂmwwm
dreiliigasnufiRnuds meaaﬂwmyﬁumﬂmuaumﬂmmmmiwmmmﬂﬂmmqmum
ANHEULBUYDIATNIN LLavigL‘wmLmi‘wﬂﬁimaﬁummmmﬁmmmmmmmstmmmu
FamnuBusesvegiinm (Party Autonomy) lienaiterfiusnunassld uenant sugilanainis
U51191n81u13lun15U9AU (Lack of Coercive Power) Wuiignfiuma anzaugylanainig
Jafngaldudadaszansamlunisesnuininisduasestingn delulseifugnuadiui
Sgosuygrverandnglng wnsdny 2560 dvualisgimhndelriinssuiunsefissam
Fadurinmsasnsazodnamis whzdnulsunanamsliunieazeygyilanainisie

v a

dnAudnadofinm wisslionmveusutliuninmzeuglaganafietiduinasnsduases
Faasld mszminigudesliionvuiidasslunsiegdsdulfinsuf i fuead
Ragviliinginasivesdsnulsifiruuueu uazsmuilldnaruudludenounthi uwnamnuda
ﬁlﬁﬂmuaumﬂmmﬂ1iﬁéﬂmfﬂumiaaﬂmmmiﬁmim%mﬂ’ﬂuﬂgmnsﬂmﬁmé?ﬂLwiaﬁm
Lmslusumvuuuuﬂﬂgum&qumulumumﬂmvslmmvaumﬂmmmmsummﬂumﬁmmm
nasmsfuasesiainsmwanreuglaganslilima uidiiadedvindeiininues
ﬂmuaumﬂmmmi efaoddimannnudnadot e daiuld® o auuunmude
Y9I UIBULUY (UNCITRAL Model Law) hagnguangeug lanainisvedsassine
udsnshilldufiassrunavesnazoynlagainsluniseenumsmfuasesinnsm uagidieh
AivnazUfiRnuddmesauzeyglanainaitednuanumiidedevesnu® udludn
vanensalivuiferiuiiginmliliidimumdmesrarayanlanamamngfinmdnihevil
ligadnudoagluanmzduazans® il auanusalunistiduliinmsnisduasesiangm
feenlasanzoyglamansiuianududou weedefinsanmueydygridhonissensy
waztaduldmdunoyglanainisiissemea (Convention on the Recognition and
Enforcement of Foreign Arbitral Awards) viiodndonia fie ayé’zyﬁyﬂﬁwa%ﬂ (New York

€

D"%

Bugaia Adusnds, Foufy, nth 187,

“Christa Mueller Garcia, Antonio Ochoa Quintana (Mueller Abogados), Who Prevails? The
Powers of the Arbitrator With Respect to Court-Ordered Interim Measures in Mexico [Online],
available URL: https://arbitrationblog.kluwerarbitration.com/2024/01/20/who-prevails-the-powers-
of-the-arbitrator-with-respect-to-court-ordered-interim-measures-in-mexico/, 2024 (January, 20).

*José Maria Abascal Zamora, op. cit., pp. 758-759.
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Convention) fsfimnanfiuiuansafuinddadiasnvesnuyeugilagainisanusa sy
THldnIoli® lnssngruvesiiymananswialumstidufuuessy Ssmaaunsadaduld
wardinalagviuil fan1srnsiunalunisiesdumumiasnisduesesdansii o1adunisds
919aANoUUsEAVEAMNLALATINTINGIEIMTNSALATEITaAT TR ey TnRaNNT 5]
Fdadenes” agdlsfiny nmsdnulsifingmnevesussimalaitiydflrnnzouglanains
femnalunstiody Huusiusemassngqu Alisnaunauzeyalanainisausasenma
\finv1alel (Peremptory Order) iladsiulvigimmusiniuaudsvesau uiviefigaud
yngivmlsiuiiRnm auzeyalanainsisiuna ¢ Uszms Sevilridmdwesaareyala
panmsfianmdsduanndsty 1) Sdliganmilliufohnumdiluiaiiazendedestmie
Fortaasdle 9 saduvssiiuiedestudds 2) hdddasenduuftngannsiiginam
liinsgvhmamusdmunginisalduauans 3) fuflunsfasaihimdvelagendoney
véngruiiilsdusonuzeyglagainslagvound uas 6) WieRusdemelunseyale
pans BaAnwuiudn msendededne mevinddadefiduuftnsvdaduiunsyinddann
Tagordeneumdnguinilddusennzeygylanainis aneyglagainisansnsamiiunis
Igehemues wihaziuuaelilungunersslismuaeliinm saenaunisiiaitade
sanarduswnalasnsaiiginmlduouliunameoynlagains waemsioduademety
mﬂmmm’mLasnmsmu%mmvaumﬂmmmmiﬂa'umﬂﬂmumLaﬂﬁflé‘lumsuéumlﬂiuﬂmmm
wag L:uEmﬂmmamwuammuauﬁuﬂmmmmﬂumsmmmw wuhitlygmutsussnnadall
6.2.1 TEMANNNEYDIATNIANATOITIATN

AALLIANUAATBINYMENBUAILUY (UNCITRAL Model Law) 1ilemas
sy lamainsunAnsualumstifulmsnisAuasestinsILd auzouqlanainig
WfpsFesvennutiemdsnmalie TsdumuAdsfang n nguaneusiLuy (UNCITRAL
Model Law) Fsldimunluinsnisdunsestinsniieenlnoanzeygilanainisases
lpsumseeusunagiinayniius (Recognition and Enforcement) LiuuAAEDUYIAARINTS
wfinsimualiidueddu® uazdosdusemadiiivngiung wazmaiidnnauiuilasu

*James E Castello and Rami Chahine, Enforcement of Interim Measures [Online],
available URL: https://globalarbitrationreview.com/guide/the-guide-challenging-and-enforcing-
arbitration-awards/3rd-edition/article/enforcement-of-interim-measures, 2023 (March, 21).

“Jonathan Hill, “Is an Interim Measure of Protection Ordered by an Arbitral Tribunal an
Arbitral Award?,” Journal of International Dispute Settlement 9, 4 (December 2018): 2

“UNCITRAL Model Law on International Commercial Arbitration 2006, Article 17 H.
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WNINIANATEITIAS TN INBAME YRS IIMINgaNsuTe 171 Bavenny 17] 1y

R

a

Duwedeniuiiszylilude v aueudyariaeesn (New York Convention) dulunisdiin

A7)

21UNIVIANAIUNITUNINUBINTEUIUNTBUYIINAINTT - Bernaazliinnsanmuniuiien

LR
P

asEveannINstiaTn vililuunsdl deRasandesdvsamlunsdeduld dfmm
fezdudosmeanmsmsdunsasiiasremalnenss uazmevailofimsosninnsmsdunsed
Fap3m ‘Uizam%mwLLazﬁmwiumﬁﬁ’qﬁ’uﬁuéamﬁuagjﬁ’umaﬁﬁmﬁmw” agslsinny
msngrneutuuThiowaReiuiissyllute v wiseydyaniieedn (New York Convention)
wnusulidy vilhAndanun aqéf’fgzgwﬁméwafuﬁi’fmgﬂﬁzaﬁmé’miuawﬁqﬁummﬁw%mm
uar¥gnAsuseamstifunumdunlagbignidenufin wareydyadanalaildssyd
Ussiamvasiinaliosanseusqu Snvitlsifdnlefivydfanansfuasesiang vl
\Andayymasndn miﬂ"'mu@mmmiﬁuﬂiaq%ﬂmﬂmsmmvaufuﬂmmmmi foidudionn
(Award) mamumuwuwmmmm (Partial Award) Lmawmﬁmmaiﬂum MINUININT
Aunsesiinsrmneddunfoadnudionin 17(2) munganeusiuuy (UNCITRAL
Model Law) iipsainfimsimualiin snnsmsdunsesines fie Bmstansn (Temporary
Measure) Fududdmasaynlanainis douflsiimssendinin Tasfenuiuutseondy
AoauUIAILAR Rl

LATWAALN Wiud wasnsduasesiang lafeifiuditvin (Award)
Tnednunzanizvesminnudnsdendudsanine (Finality) adunisdndudefinmuay
gneanluafsaning uasddnuusuddnosligniinnsulmisnadmis K mnUsznaude
Snwaizdinaiinsieindufduin snfegs AR Resort Condominiums International
Inc. (RCI) v. Ray Bolwell and Resort Condominiums (Australasia) Pty. Ltd. Fadude
fniliAgdestunisasdadnslundemnemanisd Tag RO 1#¥oseinnsnisiunses
Hansnsennzeynlanaints lunsdsliginmdnienimealideiindendeiu auni
YT aaT A Ingraoeawsiduuasnisteruldnueydyaniiieesn (New York Convention)
ffusnsnsduasestans Fewniti inpsnsduasestansmldlisidionn Fsnisfionsan
YoIraeRan iy TdoatiuayuantinivIn1snaneyiny Wy Berger Wiudn 1asNSANATEY
Faasnidnsandunsruiunsiiiusazddnduresnuzoyyilagainisiie iy
mmmimmﬁlﬂﬁﬁwaQﬂﬁuﬁﬂajmmmﬁ’ﬁﬂﬁﬁmaiﬁayﬁ@agwﬁaﬂaﬁﬂ (New York Convention)
uananil Ssdidininuaneas by Wy maluglids ddsiidiinnanisdunos

“Ibid.
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Hansnlideduidinnnunes 30 vesngnousinuy (UNCITRAL Model Law)™®

Tussmadiwesuaudiiiui ddaduieafuinnsnisiiasmlaeillinvedeulvaudy
fapisodsgaring (Finality) mufloydayaniheeinisue Jdiiorathlionatieneudagn
Theefnintfulils WuRniulssmasesulasUssmaaueisaiuininnsnisiuases
Framililidiung

LAY Wi 1nsnsdunsesiangm feiludunisvesd
T (Patial Award) wazannsntundsduldiadiouniadumiun tnefidginivann
dumaelfmatadumuinnanisduasesdinsnusiingiiduludsssnalasodog
g1uanadyaiieesn (New York Convention) l¢ fiaaensluaf Pacific Reinsurance
Management Corporation v Ohio Reinsurance Corporation ANAEaNTUIIAIEIIATNg
AAT83$3IAS1Y (Interim Final Order) fidnwaidud1dsdans1n (interim injunction) way
Huinedhnsniianasaldsunstudiniesndnld Tnemadiuin wiiaeddnwasdu
fdethnam uaddadnanfodustneiiaunsndusuliuasiiann uiwuamaivilima
Fommumeruymietudeclszng fe Miviadildfianuduaawindumaredu
Tutsenedu wazanmsnisduasesiaasndilidedniumidain Samnseuiuinunmsnis
HFunsosthrsfefinateliaumineiineswiuly feingmneluaeussmelaldte
aehadaauinddun (Awards) uazanAINIT$2AS1 (Interim Measures) fiamuduiusvio
fanuwansineiuegials

wssiduil GRnviuiilesdlaifeauudaiaanngyaneuuy (UNCITRAL
Model Law) waznguiangeuglanainisvessinlsema sukandliiunisvinenaiwlunis
Seulnmsmadandm el mnfeussuniiewmesih “nnsmsduasesiing” wih
fAnwuiudetuuuamudiuin Wesnnuasnsduasestiasilionaieduminald
stflzﬁmmé’ﬂwmzﬁuaq%qqmﬁw (Finality) lfdul,aznﬁ’uﬁw%squasayé’zgfmﬁwa%ﬂLaa (New York
Convention) Athafulflangluduiifedosiumdun Wldiauladliiduiumasms
AunsestiasLsegdle LLasm&;ﬁﬁ’maﬁmﬂﬁmaﬁ’aﬁuw’%aLﬁﬂaaulﬁﬁ?u Qﬂﬁ’iyzﬁammﬁa
natidudonsfinnoudiualasiame sl mnlidenudamuwdienaiamnusoly
Tuewanh Tunsalgfimmiesweanmsnsfunsesinagm mudetsfuresantuoyglanams
driinnuemagisssy (TA) Adnmsimuslvinuzeyglanainisannsnesnuinsnisiuases
Fansmlduds maursazdniunsGestenils weiisnstiuualivaninmuatossls

e

**Jonathan Hill, op. cip., p. 8.
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vnaRnmanihonisldudiinmninsduasestaniiesnlasauzeynlagainislily
Fdauarlienathmamusudyaiasesn (New York Convention) aifaduldls
6.2.2 miﬁ'qﬁuiué’zy}zgﬂaq@ﬂm@mmiﬁﬁ@;ﬁwmwmamw%aqﬂﬂamﬂu@ﬂ

meanuasvaseygana M saglitiduldamediinmludyaeualanainis
iy Suieifiutosdndindunaneiiuguassaddyvesnmzounylanainis Tunmsdsdy
yanafia Seosadsiilunszuauntsi snagfigfinmuansdne sndeeslunsdiifinng
odftiysuimsvesgnuil ietlostumsthénetemming mnanzeyglnansiisiun
Tunseenuasnsduasestangn fazdediulfenzafinmiluafivigy usliaunsndedy
sumsaaduyaraniouenls

7. unasy

nNMsAnwkIziinIsAnulinureuyIlanain1sisulunseenuInNgnIg
AuasostnnTImuMdnMauidya (The Contractual Theory) ginmMaNANTIANAS
Thauzougnlananisesninmsnisuasesiinsls wivniglilldsusessunadenanliud
mdsinanazinaaiiowdunsuszusudefinmialy ﬁgquwizswﬁ’zyajaau@ﬂmmmi
wa. 2545 ailglsisunauirazeyglanainsisunaeenumsnsquasesting wsigia
anzayglanainisazisiuialunisesninninisduasesdang1n uidedldsiunama
TunstsduiudRnmdefineunsinagliufofnuds eflanudainmdonauly
Sosesemaltmdaiiotifunigfinm

peslsfinu wnazdeaUsuusnsselyaAdanandelulusuanii ol
anzoyglagainsisnnsluniseeninmsnisiunsesiangm ieduaiunsiuaznisamu
mMsueusuaduasesinaT iRuzeyylagansIsesdianuseingy Seg1eBs Liesse
mslidrunavesnaizeyglaganaiusiunafimains (Quasi-ludicial) ileaiaenuidusss
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Abstract

This research article aims to examine the Water Supply Canal Protection Act,
B.E. 2526 (1983) which prescribes the procedures within water supply canal zones that
require permission from the responsible waterworks authority in the respective area,
as specified under Section 7 of the Act. This Act identifies three entities responsible
for waterworks management: the Metropolitan Waterworks Authority, the Provincial
Waterworks Authority, and waterworks operated by other state agencies, such as
provincial administrative organizations, sub-district administrative organizations, or
municipalities.

The content of this article discusses the Water Supply Canal Protection Act,
B.E. 2526 (1983), which was enacted during a time when urban communities had
not yet expanded significantly. The main objective of the Act was to prevent the
destruction of water supply canals or the water within them, by prohibiting certain
actions or requiring permission for activities related to the canals. At that time, the
Provincial Waterworks Authority was established separately from the Metropolitan
Waterworks Authority.However, today, the Act is not in alignment with the operations
of various agencies due to the country’s ongoing development, urbanization, and
economic growth. This has led to the need to ensure an adequate water supply to meet
the increasing public demand.As a result, the government has decided to excavate
additional canals to transport raw water from external sources to produce potable
water within the responsibility zones of state agencies. Nevertheless, the ensuing
issue is the authority to grant permissions and the responsibility for maintaining the
water supply canals, along with the financial burdens of operations. These conflicts
have led to public confusion regarding which agency should be primarily approached
for any actions related to the water supply canals.

Given these reasons, it is recommended to resolve issues related to the
jurisdiction for granting permissions by agencies responsible for water supply canals.
Specifically, it is proposed that the authority to grant permissions related to water
supply canals, as well as the responsibility for their maintenance, be assigned to the

Waterworks Authority, without restrictions based on service area boundaries. It also
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suggests establishing memoranda of understanding (MOUs) or inter-agency collaboration
frameworks to promote operational clarity, reduce the burden on the public, and
enhance sustainable management of waterworks canals and water resources in the

future.

Keywords: water supply canal protection act, authority of government agencies,

waterworks canal management
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3.1 d15150u5gaIAlYs
a15130u55deALUS TSz uuUssU iU sEaE A mgeuaiidn v LUy s g
seuudszliimsiansiee Public Utilities Board (PUB)® &ilntihiaseuaguviadiuszun

a

PAinununenuafunaTes wany Laus wWsnues, UVImmﬂﬁﬂnﬂiae%’umauﬁmi@ﬁa
gnnuﬁu [Online], available URL: https://bit.ly/3XcBFuk, 2567 Ay, 10).

"“The Ministry of Sustainability and the Environment, Our History [Online], available URL:
https://www.mse.gov.sg/about-us/our-history/, 2024 (April, 1).

"PUB, Singapore’s National Water Agency, ‘Drainage’ (PUB, Singapore’s National Water
Agency) [Online], available URL: https://www.pub.gov.sg, 2024 (April, 1).
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wazThide uwanimannrans (W, thvzandy, thidesluda NEWater, thihdhaindssnean)®
dngvuny Sewerage And Drainage Act 1999 ﬂ’fgfﬁaL?‘{mﬁ’umﬁmuqumﬁzmafw
nstestutivin wardnwieuaveinnans nedanszddny Toud fvuseusuiinveu
vomhsnuiiAedes lnevdnde PUB Asalusidunmsuinminssiiivaende daanm
dnaBunsUsendnt uazmslithededsfurueusuiiowuy 3P Wserwu 55 nvu)

e lithiieane annng uasgiiviaaisny Tunsdaniseassdsyin PUB Wumiisanumén

"*Somchaiblessings, BassmvasthuszmABealud Onlinel, available URL: https://somchaiblessings.
blogspot.com/2016/04/blog-post.html, 2567 (lwgu, 1).

"Sewerage And Drainage Act 1999. Article 4. “Article 4.—(1) The Board —

(a) may cause to be made and constructed any public sewerage system;

(b) must maintain and keep in repair every public sewerage system; and

(c) may enlarge, alter or otherwise improve or discontinue, close up or destroy any
public sewerage system which the Board thinks is useless or unnecessary.

(2) For the purposes of subsection (1), the Board may —

(a) lay pipes in, under or over any premises, street or building and keep the pipes there;

(b) tunnel or bore under any premises, street or building;

(c) carry the sewerage system across, through, along or under any premises or the
cellar, basement or vault of any building; and

(d) carry out any works requisite for, or incidental to, the purposes of subsection (1).

(3) An authorised officer may enter any premises for the purposes of subsection (1) only
after giving notice in accordance with section 44.

(4) In carrying out any works under this section, the Board must cause as little damage as
possible, and must make reasonable compensation for any damage done to any premises, street
or building affected by those works.

(5) If by reason of the alteration or closing up of any public sewerage system any person
is deprived of the lawful use of any sewer, the Board must with due diligence provide some other
sewer as effectual as the one the person is so deprived of.

(6) The Board may serve a notice on the owner or supplier of any gas, electricity, water
or telecommunication services to alter the course or position of any wire, line, cable, pipe, tube,
casing, duct, post, structure or other apparatus which belongs to that owner or is maintained by
that owner or supplier and to repair any road surface thereby disturbed if, in the opinion of the

Board, such alteration is required for the purposes of subsection (1).
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3.2 UssinAdgiUu

Ussimaduilsyuuyssuiimunuaslfimeluladgs dnnnslaemmuiaviosiunels
MsMAUgUATDINTENTHASITEYT N1svdAn1sUszURoslulumu Waterworks Law uae
Fosdaunuutun srutdszdnjatiunisiamihauamiuasfioe msldssuusnlul
p3mapuAmnm warliusslovianulu mhemudguiare q alfuayuiasiitugua
dielvinsdaninindulednedsdu lumsdnnisaaesszun® ngmneduuldldimundes
AapsUszlnlaaniy NsguanaedLUiInuUsEannIslduvenaes lnelsguiaguanass
asnsauzvualng, nAutaguanassuuiadniuiies, uavii1vesiiuguanasidiudi®
ﬂg]ﬁ/imEJ’Su 9! WU Water Supply Act, River Law, Expropriation of Land Act na1an4

(7) The Board may give notice to the owner or occupier of any premises requiring the
owner or occupier to remove any object or structure described in the notice which is erected on
or attached to, or projects from, the land or building, if in the opinion of the Board the removal
of the object or structure is required for the purposes of subsection (1).

(8) Any costs and expenses incurred by an owner, supplier or occupier under subsection
(6) or (7) must be borne by the Board.”

*Public Utilities Act 2001.

“Tokyo Metropolitan Government, Bureau of Waterworks [Online], available URL: https://
www.waterworks.metro.tokyo, 2024 (March, 27).

“Yam ogffiues, aasniamanguaneiiisadasiunistlasiudvianvasgiu [Onlinel,
available URL: https://prachatai.com/journal/2012/07/41610, 2567 Ay, 23) @ﬂisﬂau Ministry of
Land, Infrastructure, Transport and Tourism of Japan, Water and Disaster Management Bureau
[Online], available URL: https://www.mlit.go.jp, 2024 (March, 23).

?!Japanese Law Translation, Local Government Act of Japan [Online], available URL: https://

www japaneselawtranslation.go.jp, 2024 (March, 23).
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@FamsmainsduTanda), maunadios (fannsransieadiu), LLasmﬁmﬁﬂmsdmfﬁ (ARNS
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3.3 as1sausgusEsUlaeUszvivuand

mmsm%’gﬂizﬁzjﬁﬂlmaﬂiz%wuanﬁLi’]mmﬂaiuﬂWﬁ%’mwﬂﬁwﬂisﬂwﬁasmmLLag
e whsrundn fo nsuninenaiuasussun meldnsensiminennssisumiuas
dauandeu Lao National Water Resources Management Committee (NWRMC)? 19
uleeuagngviang Mheaudy WU Department of Water Resources (DWR) Usganinusesiu
qﬁmmmsﬁaaﬁ'u MUIBUSFIEMAL WU National Vientiane Water Supply Authority
(NPNL) waz Provincial Water Supply Authority (PWSAY” sniliufanisuszidn Tunisdnnis
AaosUszUld ngmnsanutsimuasnaniiiguanassuszidaion Tnensumsnens
Hundn wagnszesrunalymhsamudunudnungan i Water and Water Resources Law
susmaumaiienlasnafiesnnauami? Wenssudieutuusemelng arsnsuss

“Oskhaautufi, Laos Progressing towards Integrated Water Resources Management at
Nam Ngum River Basin: Insights from Field Study Trip to Vientiane [Online], available URL:
https://sites.utu.fi/sdf/laos-progressing-towards-integrated/, 2024 (March, 25).

P ovniasugiotussmaiouthu (esmamnew), “lassmsiannssuulssh 5
widlu au. a0 Ghihauemmusadiovimuniassgiofuussmeiiouthu (esinsmnaw) ) [Online], Available
URL: https://bit.ly/3Qs3Am]j, 2567 (iupg, 25).

"Water and Water Resources Law (1996, Amended 2017) Article 10 Article 14 and Article 25.

“Article 10: Establishes the Department of Water Resources (DWR) within the Ministry
of Natural Resources and Environment (MONRE) as the lead agency responsible for water
management.

Article 14: Empowers the DWR to grant water use permits for various purposes, including
the operation of water supply systems.

Article 25: Mandates the DWR to ensure the quality and safety of drinking water, in
collaboration with the Ministry of Health.”
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Abstract

The termination of an administrative contract by a private party in Thailand
has adopted the concept of the provisions in the administrative contract that the
administrative party must have privileges over the private party in France, by giving the
administrative party the power to terminate the administrative contract unilaterally,
which is considered an exclusive power that is superior to the private party because
the administration acts for the public benefit. However, in France, not only does
the administrative party have the right to terminate the administrative contract
unilaterally, but also allows the private party to terminate the administrative contract
by requesting the Administrative Court to terminate the administrative contract.
Therefore, a problem has arisen in Thailand that when the concept of allowing the
private party to request the court to terminate the administrative contract of France
has not been fully adopted, when the private party wishes to exercise the right
of the court to terminate the administrative contract, it cannot do so. Public law
scholars have different opinions. As for Thai public law scholars who have adopted
the concept from France, they have adopted the concept that the privilege of the
administrative party to terminate the administrative contract unilaterally, but the
private party cannot terminate the administrative contract. Meanwhile, Thai public
law scholars who have adopted the concept from the Federal Republic of Germany
also believe that private parties to a contract can terminate an administrative contract.
However, most of the decisions of the Thai Administrative Court still hold the view
that it is not possible to impose a compulsory order on private parties to terminate
an administrative contract.

To find a solution to this problem, the author has conducted a study on the
termination of administrative contracts by private parties in France and the Federal
Republic of Germany. The study found that the legal system of France allows private
parties to terminate administrative contracts by requesting the court. In the legal
system of the Federal Republic of Germany, private parties can terminate administrative
contracts according to the principle of civil independence. The law of the Federal

Republic of Germany also allows private parties to terminate administrative contracts.
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The author would like to suggest both concepts and approaches to terminate
administrative contracts for private contracting parties, divided into two phases. In the
short term, the concepts of France and the Federal Republic of Germany should be
applied in terms of principles and concepts to the Administrative Court in Thailand’s
consideration of allowing private contracting parties to terminate administrative
contracts. In the long term, the author proposes drafting an Administrative Contract
Act by applying the legal provisions of France and the Federal Republic of Germany
to make it suitable for the Thai legal system.

Keywords: administrative contract, termination of an administrative contract,

private contracting party
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#§ 60 Adjustment and termination in special cases

(1) If the circumstances which were decisive for the determination of the content of
the contract have changed so significantly since the conclusion of the contract that one of
the contracting parties cannot reasonably be expected to adhere to the original contractual
arrangement, that contracting party may demand that the content of the contract be adapted
to the changed circumstances or, if adaptation is not possible or cannot reasonably be expected
of one of the contracting parties, terminate the contract. The authority may also terminate the
contract in order to prevent or eliminate serious disadvantages for the public good.

(2) Termination must be in writing unless another form is prescribed by law. It must contain reasons.
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Abstract

The National Finance and Fiscal Discipline Act B.E. 2561 (2018) is part of the
framework for government finance and fiscal discipline, and there are issues with
determining and considering the concept of punishment based on the Fiscal
Discipline Law and Budget and Fiscal Discipline. Applying the concept of national
audit to finance and fiscal discipline, determining and considering penalties, and
enforcing such fiscal discipline laws cannot achieve the goal of maintaining national
fiscal discipline. Therefore, it is necessary to study the measures for determining
and considering penalties in the National Finance and Fiscal Discipline Act B.E. 2561
(2018) to ensure the accuracy, clarity, and objectives of legal provisions.

Research has found that due to the conceptual differences between fiscal
discipline and budget discipline, there are differences in their meanings, objectives, scope
of implementation, applicability, and determination and consideration of penalties.
Therefore, certain provisions are not suitable for defining fiscal discipline. It is unclear
how to use it as a basis or nature for investigating crimes in violation of fiscal discipline.
For this reason, requisite to amend the law at two levels, namely the Constitution of
the Kingdom of Thailand B.E. 2560 (2017) and the National Finance and Fiscal Discipline

Law B.E. 2561 (2018), to correctly and effectively enforce and consider penalties.

Keywords: fiscal discipline, suilt base, fiscal punishment
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