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2&paged=79, 2558 (NSNAY, 3).
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ngvanesEnIeUsemalugavengvuiednediuiles (Positive Century) F99ilAwuINIaNTg
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1933 (Montevideo Convention on Rights and Duties of the states 1933) Fadu
ayé’zyiynﬁ'Lﬁm%mwhqmaﬂwmmﬁmﬁaLu‘%m (American  States) assil 7

6ﬂiwa’gaiwu§ﬁl,5ﬂqw§, nszLdilese, Soaiy, i 226,

"Jose A Cabranes, “International Law by Consent of the Governed,” Valparaiso
University Law Review 42, 1 (2007): 119-144; Duncan B. Hollis, “Why State Consent Still
Matters - Non-State Actors, Treaties, and the Changing Sources of International Law,”
Berkeley Journal of International Law 23, 1 (2005): 137-174.

®Abram Chayes and Antonia Handler Chayes, The New Sovereignty: Compliance
with International Regulatory Agreements (Cambridge: Harvard University Press, 1995);
Thomas M. Franck, Fairness in International Law and Institutions (Oxford: Clarendon
Press, 1995).

"thagldindn Nation 11nndh Country wifleulutiagiiu insizluatodu Svswaves
Emer de Vattel Tugins1 The Law of Nations €J’qmﬁﬁmﬁﬂumﬁmmaaaﬂimﬂ

1Ojames R. Crawford, The Creation of States in International Law (Oxford:
Oxford University Press, 2007), pp. 1-254.
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(Somalia)* videlalala (Kosovo)” sy
TuSesweswnuauinuindsessosvesdnsssAdeuvsUusguin sy
NITDIAVINULNFAI0E 19U IAUST Y Liloauodu A.A. 1885 (General Act of the
Berlin Conference)® fidnsiauufsguussusisusade sevln tagensn talelua

YArticle 1 “The state as a person of international law should possess the
following qualification: (a) a permanent population;
(b) a defined territory;
(c) government; and
(d) capacity to enter into relations with the other states”.

12Wianm Thomas Worster, “Law, Politics, and the Conception of the State in
State Recognition Theory,” Boston University International Law Journal 27, 1 (2009):
115-171.

13See, Hersch Lauterpacht, Recognition in International Law (Cambridge:
Cambridge University Press, 2012).

“alison K. Egeers, “When is a State a State? The Case for Recognition of
Somaliland,” Boston College International and Comparative Law Review 30, 1 (2007):
211-222.

15See, Tai-Heng Cheng, “State Succession and Commercial Obligations: Lessons
from Kosovo,” in Looking to the Future: Essays on International Law in Honor of W.
Michael Reisman, Mahnoush H. Arsanjani, Jacob Katz Cogan, Robert D. Sloane and
Siegfried Wiessner Eds. (The Netherlands: Martinus Nijhoff, 2010), pp. 675-704; Cedric
Ryngaert and Sven Sobrie, Recognition of States: International Law or Realpolitik? The
Practice of Recognition in the Wake of Kosovo, South Ossetia, and Abkhazia," Leiden
Journal of International Law 24, 2 (2011): 467-490.

16Adekunle Ajala, “The Nature of African Boundaries,” Africa Spectrum (Institute
of African Affairs at GIGA, Hamburg) 18, 2 (1983): 177-189.
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asUlneuaasgueilslunidsde De Domino Maris Dissertatio Tul a.f. 1702 @335
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"Patrick Brantlinger, “Victorians and Africans: The Genealogy of the Myth of the
Dark Continent,” Critical Inquiry 12, 1 (1985): 166-203.

®Daniel P. O’Connell, International Law, Vol. 1, 2d ed., (London: Stevens, 1970),
pp. 403-453; Joshua Castellino, Steve Allen and Jeremie Gilbert, Title to Territory in
International Law: A Temporal Analysis (Aldershot, Hampshire: Ashgate, 2003); Robert
Y. Jennings, Acquisition of Territory in International Law (Manchester: Manchester
University Press, 1963).

wSee, Wyndham L. Walker, “Territorial Waters: The Cannon Shot Rule,” British
Yearbook of International Law XXII (1945): 210-231; H. S. K. Kent, “The Historical Origin
of the Three-Mile Limit,” American Journal of International Law 48, 4 (1954); 537-553.

20See, Kinji Akashi, Cornelius van Bynkershoek: His Role in the History of
International Law (The Hague: Kluwer Law International, 1998).

21See, Cornelius Van Bynkershoek, De Domino Maris (Dissertatio Toronto: Oxford
University Press, 1923).

Zldun 1. aqé’agzyﬁwé’awmammLsumLLazLﬁumiaLﬁaq A.A. 1958 (Convention on the
Territorial Sea and the Contiguous Zone 1958) 2. audwygy1indigiunlnaniv a.a. 1958
(Convention on the Continental Shelf 1958) 3. sudya1isienzianalsy a.f. 1958
(Convention on the High Seas 1958) uay 4. audyy131vaeniseusnunineinslungianaiy



[

aydfINNINeNzLa A.A. 1982 (United Nation Convention on the Law of the
Sea 1982) mmualinunIwemsaotalwnidesiiiy 12 ludnsialaeinain
LdugIu (baselines)”
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Uaqdupe ﬁﬂ@gﬁﬂg@ﬂﬂaﬁuﬁmﬁ’uMNﬂwmm (Vienna Convention on Diplomatic
Relations 1961)™ waraudyImNduTusIeNIga  (Vienna Convention on
Consular Relations 1963)" fszylitiganunsadnuiunsuszmalsiglaiduyaaadil
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fA.A. 1958 (Convention on Fishing and the Conservation of the Living Resources of the
High Seas 1958) lumsussauadedl wasidnysdise wizasddnssalmeins nauniuussy
widUsgius Wuimiheardunulveuarldsudenliluuszsunisuseyy, Official Records,
United Nations Conference on the Law of the Sea, First Plenary Meeting, United
Nations Document A/CONF.13/38 (1958), p. 3.

“Article 3 of United Nations Convention on the Law of the Sea 1982.

“United Nations, Treaty Series, vol. 500, p. 95.

®United Nations, Treaty Series, vol. 596, p. 261.

“Article 9 of the Vienna Convention on Diplomatic Relations, Article 23 of Vienna
Convention on Consular Relations 1963; see, Jean D'Aspremont, “Declarations Persona
Non Grata in International Law,” in Max Planck Encyclopedia of International Law, R.
Wolfrum Ed., (Oxford: Oxford University Press, 2009), pp. 293-296.

“'Christer Jonsson and Karin Aggestam, “Diplomacy and Conflict Resolution,” in
the SAGE Handbook of Conflict Resolution, Jacob Bercovitch, Victor Kremenyuk,
| William Zartman Eds., (London: SAGE Publications, 2009), pp. 33-51.

Plgnmdnmslimdaitedestumteriiirudnuiounnndoanauiiintusgs
50152 Llwdeddnedu wazliwdonanlilasnses, see, Robert Y. Jennings, “The Caroline
and MclLeod Cases,” American Journal of International Law 32, 1 (Jan., 1938): 82-99;
Edward Collins Jr. and Martin A. Rogoff, “The Caroline Incident of 1837, the McLeod Affair
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iﬁmaauaammﬁ A.A. 1969 (Vienna Convention on the Law of Treaty 1969)
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of 1840-1841, and the Development of International Law,” American Review of
Canadian Studies 20, 1 (1990): 81-107.

“David Kretzmer, “The Inherent Right to Self-Defence and Proportionality in Jus
Ad Bellum,” The European Journal of International Law 24, 1 (2013): 235-282.

3'OArtides 2(4) and 51 of United Nations Charter 1945; see, lan Brownlie,
International Law and the Use of Force by States (Oxford: Clarendon, 1963); Derek
Bowett, Self-Defence in International Law (Manchester UK: Manchester University Press,
1958); Stanimir Alexandrov, Self-Defense against the Use of Force in International Law
(The Hague Kluwer Law International, 1996).

! Fosdusenludyyriu Ae “Luixm']QQﬁmmwiﬁ@uaamaﬁﬂma%amw laifinnsaslng
aa1ALAaUiY laziSoniiBuseuduldls wlalu 4 egha Ao 1. ldvsiuany 2. veniia
3. iADNgaD way 4. M3, TUsng, mwmﬁ’mﬁﬁwﬂqmé WszLdilense, dnwes, wth 143,

32E.g., Dong Wang, China's Unequal Treaties: Narrating National History
(Lanham: Lexington Books, 2008); Michael R. Auslin, Negotiating with Imperialism: The
Unequal Treaties and the Culture of Japanese Diplomacy (Cambridge, MA: Harvard
University Press, 2006).

33Article 50-52 of Vienna Convention on the Law of Treaty 1969; see, Serena
Forlati, "Coercion as a Ground Affecting the Validity of Peace Treaties," in The Law of
Treaties beyond the Vienna Convention, Enzo Cannizzaro Ed., (Oxford University Press,
2011), pp. 320-332; Oliver Dorr and Kirsten Schmalenbach, Ed., Vienna Convention on
the Law of Treaties (Berlin: Springer Berlin Heidelberg, 2012), pp. 871-896
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Collection and using of DNA identification information from
offenders in the US : The case study for Thailand
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Abstract

In 1970, the states in the US began enacting laws that required
collecting DNA samples from sex and violence offenders. As the US focus on
the prevention of escape and recidivism, in 1994, Congress enacted legislation
to authorize the creation of a national DNA database, as a powerful tool for
law enforcement and investigations. According to parole law, the prisoners
might be released with condition before completing their sentencing. As a
result, people require the measures for preventing recidivism. More
importantly, the creating DNA database of offenders would be crime-solving
tool for the police and prosecutors. Now, the US has law enforcement
agencies and DNA profiling of offenders which can be used to link criminals or
suspects to unsolved crimes and to prevent recidivism. Despite, DNA
identification has moved on an experimental technique to an established
crime-solving tool for police and prosecutors in criminal justice system.
However, the enactment of collection and use of DNA identification
information from offenders act should be viewed as a balancing act between

human rights, civil liberties, and privacy and security.

ANEATY: NMTTPUMIUAARMEENTIUTNTTY HRoeds NTEUIUNITYRTITUNOIRY

Keywords: DNA identification, inmates, criminal justice
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°Nathan James, “DNA Testing in Criminal Justice: Backeround, Current Law,

Grants, and Issues,” Congressional Research Service 2 (December 2012): 2-41.
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Combating corruption in the Petroleum Sector: Implementation

of Extractive Industries Transparency Initiative (EITI)

UA WBeudgyan

Piti Eiamchamroonlarp*
Abstract

Corruption in the petroleum sector such as bribery of state officials
and embezzlement of petroleum revenues could be reduced if the
petroleum industry and its wealth management regime become more
transparent. One practical step towards transparency in the petroleum sector
is adoption and implementation a global standard to promote open and
accountable management of natural resources called the Extractive Industries
Transparency Initiative or “EITI”. Having no legally-binding effect, EITI
Requirements as stipulated in the EITI Standard are correctly qualified as soft
law. Regular publication of EITI reports directly tackle opacity of the
petroleum sector and deter corrupt practices. Implementation of the EITI
does not change how legal framework of the petroleum industry works, but
makes the public more informed about petroleum exploitation and its wealth
management. In this more transparent environment, it is more difficult for
state officials to act corruptly. The power of deterrence in this case is likely to
come predominantly from the more informed citizens. However, it should be
note that the EITI and its transparency regime are not a magical solution to
corruption in the petroleum sector. Successful implementation of the EITI also
relies on other factors such as, usage of the information by the public, and

dependency of the government on their citizens.

"PhD Candidate at the School of Law (University of Aberdeen, UK), LLM in public
law (Thammasat University, Thailand); LLM in oil and gas law with commendation
(University of Aberdeen, UK); Barrister-at-law (The Thai Bar Association); LLB with second

class honour (Thammasat University).
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1. Introduction

Exploitation of petroleum resources in one country could contribute
to economic prosperity and well-being of the citizens of such coun’cry.2
However, when corruption in the petroleum sector is exacerbated, petroleum
exploitation and the wealth generated might not be transformed into
country’s beneﬂts,3 but may accrue mainly to a handful of corrupt state
officials and private oil companies.l1 As a response to this problem, a
petroleum-country should consider implementing a global standard to
promote open and accountable management of natural resources called the
Extractive Industries Transparency Initiative (hereinafter “EITI”). This article
analyses that EITI Requirements as stipulated in the EITI Standard are correctly
qualified as soft law. Moreover, it contends that regular publication of EITI
reports directly tackle opacity of the petroleum sector and reduce the
chances of corruption. The power of deterrence in this case is likely to come
predominantly from the more informed citizens.”

This article begins by answering how legal framework of the petroleum
industry contributes to flourishing of corruption. In turn, it discusses a

principal-agent problem to explain why opacity is a driving reason behind

“Gilles Carbonnier, “Introduction: the Global and Local Governance of Extractive
Resources,” Global Governance 2011, 17 (April-June 2011): 142.

*Nicholas Shaxson, “Oil, corruption and the resource curse,” International
Affairs 2007, 83 (October 2007): 1125; Charles McPherson and Stephen MacSearraigh,
“Corruption in the Petroleum Sector,” in The Many Faces of Corruption: Tracking
Vulnerabilities at the Sector Level, edited by J. Edeardo Campos and Sanjay Pradhan,
1st ed. (Washington DC: The World Bank 2007), pp. 198-199.

“Michael L. Ross, The Oil Curse: How Petroleum Wealth Shapes the
Development of Nations, 1st ed. (New Jersey: Princeton University Press, 2012), pp. 59-
62; Nico Schrijver, Sovereignty over Natural Resources: Balancing Rights and Duties,
1st ed. (New York: Cambridge University Press, 1997), p. 308.

*Paul Collier, “Laws and Codes for the Resource Curse,” Yale Human Rights &
Development Law Journal 2008, 11 (March 2008): 5.
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corrupt practices in the petroleum sector. The second and third section
explains objectives and functions of the EITl and how the EITI Report could be
utilized by concerned citizens of an EITl-implementing country as a means to
counteract corruption. The last section analyses legal nature of the EITI
Requirements and addresses why the EITl and its soft law approach have

been globally accepted as ways forward.
2. Legal framework of the petroleum industry and corruption

Legal framework of the petroleum industry can be disaggregated into
four tiers.” The first tier typically comprises a country’s constitution and
legislation defining ownership of petroleum resources. The second tier
typically involves petroleum legislation concerning authorization and
regulation of petroleum e><pLoita‘tion.8 Moreover, this tier usually concerns
how the state could maximize its revenues from petroleum exploi’ca’cion.9 The
third tier comprises contractual authorization arrangements between the state
and the investor such as petroleum concessions and production sharing

contracts (PSCS).10 The fourth tier concerns contractual relationship between

6Evelyn Dietsche, “Sector Legal Frameworks and Resource Property Rights,” in
Global Resources: Conflict and Cooperation, edited by Wojciech Ostrowski and Roland
Dannreuther, 1st ed. (Hampshire: Palgrave Macmillan, 2013), p. 161.

"For example, Section 23 paragraph 1 of the Thai Petroleum Act, B.E. 2514
(1971); Section 37(a) of the Constitution of Myanmar (2008), and Section 139 of the
Constitution of Timor-Leste.

8Bemard Taverne, Petroleum, Industry and Governments: An Introduction to
Petroleum Regulation, Economics and Government Policies, 1st ed. (London: Kluwer
Law International 1999), p. 135.

*Carole Nakhle, Petroleum Taxation Sharing the Oil Wealth: A Study of
Petroleum Taxation Yesterday, Today and Tomorrow, 1st ed. (Oxford: Routledge
2008), p. 36.

“Ernest E. Smith and other, International Petroleum Transactions, 3rd ed.
(Colorado: Rocky Mountain Mineral Law Foundation, 2010), pp. 415-417.
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the investors such as joint venture agreements between the consortium

.. 11
members comprising the resource developer.

2.1 Corruption in the petroleum sector

In reality, legal framework of the petroleum industry brings both
opportunities and challenges. As regards opportunities, it allows the state to
effectively exploit petroleum resources through cooperation with foreign
investors as well as maximize revenues from such exploitation. The World
Bank suggested that wealth accruing to the state from petroleum exploitation,
if prudently and sustainably managed by the state, could contribute to
economic prosperity of the coun‘try.12 As regards challenges, the state might
fail transform petroleum wealth into sustainable benefits of the country and
the people. In explaining this failure, some scholars argued that an oil-
dependent state tends to less democratic and less accountable to its
citizens. Moreover, they highligchted that exacerbated corruption in the
petroleum sector is one major concern of oil-producing countries.14

An orthodox definition of corruption is abuse or misuse of public
power by state officials for private benefits.~ This abuse of power involves
not only state actors but private actors. Corruption can be the collaboration

between public officials and private actors for private financial gains in

HScott C. Styles, “Joint Operating Agreements” in Oil and Gas Law: Current
Practice and Emerging Trends, edited by Greg Gordon, John Paterson, and Emre
Usenmez, 2nd ed. (Dundee: Dundee University Press, 2011), p. 359.

12Naazeen H. Barma and others, Rents to Riches: The Political Economy of
Natural Resource-Led Development, 1st ed. (Washington DC: The World Bank, 2012), p. 5.

“Michael L. Ross, “Will Qil Drown the Arab Spring: Democracy and the Resource
Curse,” Foreign Affairs 2011, 2 (September/October 2011): 3.

14Peter Eigen, “A Coalition to Combat Corruption: TI, EITI, and Civil Society,” in
Corruption, Global Security, and World Order, edited by Robert I. Rotberg 1st ed.
(Massachusetts: Brookings Institution Press, 2009), p. 423.

Ivar Kolstad and Amne Wiig, “Is Transparency the Key to Reducing Corruption on
Resource-Rich Countries?,” World Development 2009, 37(3) (March 2009): 522.
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contravention of the public’s interest.”* Different types of corruption include
petty or incidental, small-scale embezzlement, misappropriation, bribes,
favouritism, and discrimination. Taking the nature and types of corruption
into account, corruption associated with the extractive industries can be
described as a situation whereby political elites and their families plunder
resources for self-enrichment or where senior officials demand large kick-
backs while they are brokering deals with private companies.

A question then arises as to when and how could these corrupt
practices take place in the petroleum industry? One way to answer this
question is to refer to key sequence of steps that a petroleum-producing
country must undertake in transforming its petroleum resources in
developmental riches. An early step of petroleum exploitation involves
authorization of exploration and production activities through awarding of
concessions or production sharing contracts (PSCs)." Apart from authorizing
petroleum exploration and production, the state is responsible to regulate the
authorized operational activities. As the owner of petroleum resources, the
state has legitimate rights to collect, manage, and spend petroleum revenues

through several types of tax and non-tax instruments.

16Hongying Wang and James N. Rosenau, “Transparency International and
Corruption as an Issue of Global Governance,” Global Governance 2001, 7(1) (January
2001): 26.

Patricio Maldonado and Gerardo D. Berthin, “Transparency and Developing
Legal Frameworks to Combat Corruption in Latin America,” Southwestern Journal of
Law and Trade in the Americas 2004, 10 (2004): 244.

*Jubilee Easo, “Licenses, concessions, production sharing agreements and
service contracts,” in Oil and Gas: A Practical Handbook, edited by Geoffrey Picton-
Turbervill 1st ed. (London: Globe Business Publishing Ltd 2009), p. 27.

PEmil M. Sunley, Thomas Bausgaard and Dominique, “Revenue from the Oil and
Gas Sector: Issues and Country Experience,” in Fiscal Policy Formulation and
Implementation in Oil-Producing Countries, edited by J.M. Davis, R. Ossowski and A.
Fedelino 1st ed. (Washington D.C.: International Monetary Fund 2003), pp. 154-155.
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Unfortunately, different types of corrupt practices can take place

throughout the chain of petroleum exploitation and its wealth management

as illustrated by Figure 1 below:

Figure 1: Corruption associated with the petroleum industry
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obligations of all sorts, and report commitments.” For example, Elf offered

bribes to gain concessions in several African countries; and Statoil paid bribes
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in Iran to get access to petroleum fields.  In addition, a petroleum concession

20 . o« o
Ivar Kolstad and Tina Segreide, “Corruption in natural resource management:

Implications for policy makers,” Resources Policy 2009, 34(4) (December 2009): 221.
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might be awarded to a company that pays bribe, regardless of its limited
technical and financial capability. Furthermore, awarding of a concession that
was influenced by a bribe might contain fiscal components that fail to
maximize state’s benefits.

As regards challenges associated with petroleum revenues, state
officials who are responsible for collection and management could embezzle
these revenues for their personal gains. This corrupt practice is academically
referred to as “erand corruption”. For example, an internal audit, conducted
in 1979, revealed that USS5 billion were missing from Nigerian National
Petroleum Corporation accounts.”

Likewise, approximately 4 billion dollars of oil revenue went
missing in Angola during 1997 and 2002 It was believed that billions was put
in @ number of government officials’ offshore accounts.”’ If these revenues
had not been missing, they would have substantially contributed to providing
of public services such as development of education and basic infrastructure

of the country.

2.2 Explanation of corruption: an agency problem
Recent studies concerning negative impacts of petroleum

exploitation and wealth are based on two main explanations: the structural

“Uwem E. lte, “Poverty Reduction in Resource-Rich Developing Countries: What
have Multinational Corporations Got to Do with [t?,” Journal of International
Development 2005, 17(7) (September 2005): 919.

“Human Rights Watch, Transparency and Accountability in Angola: An Update
[Online], available URL: http://www.hrw.org/sites/default/files/reports/angola0410 webwcover
_1.pdf: Human Rights Watch, 2010 (April).

*Matthew Genasci and Sarah Pray, “Extracting Accountability: The Implications of
the Resource Curse for CSR Theory and Practice,” Yale Human Rights and
Development Journal 2008, 11(1) (2008): 49.
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and the agency-based e><planation.25 The former argues that a petroleum-
producing country tends to be less democratic and less accountable to its
citizens; whereas, the latter argues that a resource-producing tends suffer
exacerbated corrup’tion.26 The agency-based explanation finds that state
officials may fail to faithfully respond to the public interest, but their own
private gains.27 In the context petroleum industry, the citizens can be regarded
as the principals; whereas state officials are the agent. State officials get more
rewards through shares of petroleum either in cashes or in kinds or informally
through bribe from the managers of extractive companies than from their
citizens.” This problem tends to be exacerbated when the people are not
well informed about the petroleum industry and its wealth management
regime.

When the citizens and non-governmental organizations (hereinafter
“NGOs”) are less informed, it is easier for state officials to act corruptly and
ensure their private gain.29 From the outset, petroleum bidding and
concession negotiating that are done behind the close door are vulnerable to
corruption and favouritism. When an awarding of a petroleum concession is
not publicly announced and is not subject to the public scrutiny, it is easier
for corrupt state officials to favourably or discriminately award to an oil

company that lacks technical and financial capability instead of a capable

®paul Stevens and Evelyn Dietsche, “Resource curse: An analysis of causes,
experiences and possible ways forwards,” Energy Policy 2007, 36(1) (November 2007):
57.

“Iid.

27Kaare Strgm, “Delegation and accountability in parliamentary democracies,”
European Journal of Political Research 2000, 37(3) (September 2003): 270; Michael
Ross, “The Natural Resource Curse: How Wealth Can Make You Poor,” in Natural
Resources and Violent Conflicts: Options and Actions, edited by lan Bannon and Paul
Collier, 1st ed. (Washington DC: The World Bank 2003), pp. 25-26.

®Dilan Olcer, Extracting the Maximum from the EITI [Online], available URL:
http://www.oecd.org/dev/42342311.pdf 32: OECD Development Centre, 2009 (February).

“Iid.
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one.” Knowing that actual terms of petroleum concession will not be subject
to public scrutiny and criticism, corrupt state officials may choose to accept a
bribe and, consequently, agree to terms that fail to protect the best interest
of the country31 for example, a fiscal clause that allows an investor to
unreasonably earn its revenues.

In addition to awarding of petroleum authorisation contracts, Terry
Lynn Karl and Michael Ross, two leading scholars, noted that secrecy is one
driving reason behind corruption in the upstream industry. They noted that
the government of a petroleum-producing country tends to keep the
following information away from the public eye: the amount of resources
available to be exploited; rate of exploitation, the funds that government
actually receive, management and spending of these funds.” Without being
provided with this information, the people who are the real owner of
petroleum resources are not capable of tracing and monitoring how their
government exploited the resources on their behalf. In this non-transparent
environment, it is easier for corrupt state officials to act corruptly such as
embezzling petroleum revenues or spending petroleum revenues for their
private gains.

Since opacity is identified as a driving reason behind corruption
associated with the petroleum sector, it appears logical to promote

transparency in the petroleum industry and its wealth management regime.

*peter Cramton, “How Best to Auction Qil Rights,” in Escaping the Resource
Curse, edited by Macartan Humphreys, Jeffrey D. Sachs and Joseph E. Stiglitz, 1st ed.
(New York: Columbia University Press, 2007), p. 117.

*Jenik Radon. “How to Negotiate an Oil Agreement” in Escaping the Resource
Curse, edited by Macartan Humphreys, Jeffrey D. Sachs and Joseph E. Stiglitz, 1st ed.
(New York: Columbia University Press, 2007), p. 97.

3Lrerry Lynn Karl. “Ensuring Fairness: The Case for a Transparent Fiscal Social
Contract,” in Escaping the Resource Curse, edited by Macartan Humphreys, Jeffrey D.
Sachs and Joseph E. Stiglitz, 1st ed. (New York: Columbia University Press, 2007), p. 266

2 eif Wenar, “Property Rights and the Resource Curse,” Philosophy & Public
Affairs 2008, 36(1) (April 2008): 9.
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As of the beginning of the twenty-first century, several quasi-legal and legal
instruments have been promulgated and developed as a means to facilitate
transparency in the petroleum sector including, global transparency standard,
the individual right of access to state-held information, a special petroleum
transparency statute, corporate and stock exchange laws.” This article
restricts its scope of discussion and analysis only to an international

transparency standard called the “EITI”.
3. The EITI and its requirements

If the government of a petroleum-producing country has decided to
commit itself to the EITI, it will have to comply with a series of rules and
requirements as stipulated in the EITI Standard. There are two groups of
implementing countries: EITI Candidate and EITI Compliant counties.” EIT|
Candidate is a temporary state which is intended to lead to compliance with
the EITI Standard. To become an EITI Candidate, an EITl-implementing country
has to demonstrate that it has met four of the sign-up steps as stipulated in
Requirement 1 of the EITlI Standard. To achieve compliant status, an EITI
Candidate country has to demonstrate through an external assessment
process called “Validation” that it has met Requirement 1 to 7 of the EITI
Standard.

3.1 Becoming an EITI Candidate country

*For scholarly comments please see for example: Open Society Institute, Legal
Remedies for the Resource Curse, 1st ed. (New York: Open Society Institute, 2005); and
James Van Alstine, “Transparency in Resource Governance: The Pitfalls and Potential of
“New Oil” in Sub-Saharan Africa,” Global Environmental Politics 2014, 14(1) (February
2014): 34. For laws and regulations please see for example: Section 1504(q) of the Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010 (United States).

*Sam Bartlett and Dyveke Rogan (eds), The EITI Standard [Online], available
URL: https://eiti.org/files/English _ EITI_STANDARD.pdf: EITI, 2015 (January 1).
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Requirement 1 of the EITI Standard requires an EITl-implementing
country to complete 4 of sign-up steps. Firstly, it is required to issue an
unequivocal public statement of its intention to implement the EITI for
example, a public statement signed by the Minister of Mine and a
Presidential Decree”. Secondly, it has to appoint a senior leader or the “EITI
champion” on such implementation. In most ElTl-implementing countries, the
EITI Champions are usually a member of a cabinet or a senior adviser in the
office of the head of state.” Thirdly, a multi-stakeholder group (hereinafter
“MSG”) must be established to oversee the implementation of the EITI.

The MSG must comprise appropriate stakeholders, including but
not limited to: the private sector: civil society: and relevant government
entities. This participative composition is meant to ensure that stakeholders
outside of government are included in the EITI implementation. Fourthly, the
MSG is responsible to formulate a work plan which identifies objectives of EITI
implementation and sets out actions required to meet the identified
objectives. Once the country has completed these sign-up steps, it shall
submit an EITI Candidate Application to the EITI Board for its assessment. In
the case the Board is satisfied with the application, it will admit the country as
an EITI Candidate and establish deadlines for publishing the first EITI Report.

3.2 Becoming an EITI Compliant country
An EITI Candidate is required to produce and publish its EITI Report
in accordance with the EITI Requirements. As displayed in Table 2, EITI report-
making process involves three steps: data collection; data reconciliation; and

publication of the report. For the data collection, the government is required

*For example, the government of Ethiopia’s an unequivocal public statement of
its intention to implement the EITI.

*For example, Presidential Decree 99/2012 (14 December 2012) (Myanmar).

*The World Bank, Implementing the Extractive Industries Transparency
Initiative: Applying Early Lessons From the Field, 1st ed. (Washington DC: The World
Bank 2008), p. 11.



a8 Ui 4 atud 2

to disclose the amount it received from oil and gas development to an
independent administrator. On the other hand, the extractive companies are
required to disclose the amount it paid to the government to the same
independent administrator. As regards reconciliation, the independent
administrator is responsible for reconciling the information it collected from
the government and extractive companies. Lastly, the MSG is responsible to

review and approve the EITI Report.

Table 0: EITI report-making process

Steps Activities Oversighting by
the MSG

Extractive corporations disclose
Data their payments and the The MSG
collection | sovernment discloses receipts | appoints an
of revenues to an Independent | Independent

administrator. administrator.

Reconciling | An Independent administrator | - The MSG

process reconciles the payments. reviewing the
draft EITI Report.
Production | Including the information as - The MSG

of the required by the EITI Requirements. approves and
report publishes the final
EIM Report.

The EITI Report produced in compliance with the current EITI Standard
does not only display how much the government earned from the petroleum
industry, but also other contextual information.” Contextual information
include: description of the legal framework and fiscal regime; an overview of:

the extractive industries; the extractive industries’ contribution to the

*peter Eigen, “International Corruption: Organized Civil Society for Better Global
Governance,” Social Research 2013 80(4) (Winter 2013): 1305.
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economy; production data; state participation in the extractive industries;
revenue allocations and the sustainability of revenues; license registers and
license allocations; and any applicable provisions related to beneficial
ownership and contracts. The aforesaid contextual information is included to
ensure comprehensiveness and usability of the EITI Report by the general

public.40
4. Usage of the EITI Report

Regarding the EITl Requirements as discussed in the previous section,
publication of an EITl — public availability of information on the revenue and
the contextual information - is an important outcome of EITI implementation.
However, it must be noted that availability of information is the ultimate goal
of the EITI, but usage of such information by the public.41 Publication of an
EITI Report does not change how the legal regime governing the petroleum
sector works; however, it directly addresses corruption by making the public
more informed, thus combating asymmetry of information between the

government and the people.

4.1 Tackling a principal-agent problem through information
A more transparent concession awarding process could make it
more difficult for state official to act corruptly. Regarding the dictum “sunlight
is the best d/s/nfectant”,42 it is more difficult for government officials to

corruptly conclude an agreement with oil companies when the agreement

“Clare Short, “The Development of the Extractive Industries Transparency
Initiative,” Journal of World Energy Law and Business 2014, 7(1) (January 2014): 10.

“Deval Desai and Michael Jarvis, “Governance and Accountability in Extractive
Industries: Theory and Practice at the World Bank,” Journal of Energy & Natural
Resources Law 2012, 30(2) (June 2012): 108.

“Louis D Brandies, Other People’s Money and How the Bankers Use It (New
York: Federick A Stoke Company, 1914), p. 92.
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will be made publicly accessible.” A fiscal clause in a petroleum concession
that extremely gives favour to the investor as a consequence of a bribe will
be subject to the public scrutiny. Concerned citizens and non-governmental
governmental organizations with information on fiscal components of
petroleum concessions can debate and determine whether a nation is
receiving a fair return as well as whether oil companies are plundering the oil
resources of the country.ml

Crucially, an EITlI report could be used to expose financial
discrepancies in the government’s dealings with oil companies, thus exposing
the serious systemic corruption often associated with the upstream indus’try.45
Being provided with revenue information, the people and civil society groups
can work toward a democratic debate over the effective use and allocation of
oil and gas revenues and public finance in order to meet development
objectives, improve public services, and redistribute income.” Where no
convincing explanation to a discrepancy between receipts and payments can
be found, the people would demand the government to explain. Moreover,

this more transparent environment would make it more difficult for

“Peter Rosenblum and Susan Maples, Contracts Confidential: Ending Secret
Deals in the Extractive Industries (New York: Revenue Watch Institute, 2009), p. 17.

*“David Johnston, “How to Evaluate the Fiscal Terms of Qil Contracts,” in
Escaping the Resource Curse, edited by Macartan Humphreys, Jeffrey D. Sachs and
Joseph E. Stiglitz, 1st ed. (New York: Columbia University Press, 2007), p. 55.

45Christopher Gilbert Sheldon and others, Innovative Approaches for Multi-
Stakeholder Engagement in the Extractive Industries (Washington DC: The World Bank,
2013), p. 26.

46Virginia Haufler, “Disclosure as Governance: The Extractive Industries
Transparency Initiative and Resource Management in the Developing World,” Global
Environmental Politics 2010, 10(3) (August 2010): 59.
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governmental officials to mismanage and take personal advantages from oil
and gas revenues.”|

Beyond criticizing the discrepancy, concerned citizens, interested
Members of Parliament and non-governmental organisations could formally
seek justification from the government for any action they find questionable.
For example, NGOs in I\/\yanmar48 have started to ask why, at a time when
their country is not engaged in a military conflict, the amount of oil revenues
spent on military equipment exceeds that for education or basic development.
Questions such as these will generate public debate about resource wealth
management, based on reliable and comprehensive information. Informed
public debate could serve as a tool to provide the people with knowledge of
how their resource wealth is managed. What is more, it will allow the people
to express their views on how they think their wealth should be managed.

Taking the above discussion into account, publication of an EITI
Report should significantly contribute to a decline of corruption in an EITI-
implementing country. However, is this expectation statistically proven? The
EITI International acknowledged and attempted to answer this question by
referring to the Corruption Perception Index (CPI)49. A simple hypothesis is that
EITl-implementing countries should climb on the CPI. Referring to the 2014
CPI, the EITI International found that most of EITl countries have improved

their scores compared to the 2013 CPI, especially Afghanistan, COte d’lvoire,

47Alexandra Gillies, “Reputational Concerns and the Emerge of Qil Sector
Transparency as an International Norm,” International Studies Quarterly 2010, 54(1)
(March 2010): 103.

48Myanmar was accepted as an EITI Candidate at the International EITI Board
meeting on 2 July 2014.

“First launched by an international NGO called Transparency International in
1995, the CPI is a ranking of countries according to the extent to which corruption is
believed to exist. It measures the perceived levels of public sector corruption in 175

countries and territories.
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and Mali.SO However, four countries including, the Central African Republic,
Liberia, Tanzania, and Timor-Leste have received worse scores.51

While reading any statistic on corruption and transparency, one
should keep in mind that there is neither single nor straightforward remedy to
corrupttion associated with the petroleum sector. In addition to implementtation
of the EITI, there are a wide range of factors contributing to level of corruption
in the petroleum industry of one country, such as poor rule of law, culture of
corruption, and even democratisation.” Given this complexity, implementation of
the EITl in one country might or might not contribute to a better rank in the
CPI.

4.2 Practical challenges of transparency
The previous section suggests that EITI implementation in one
country inevitably involves participations of the public, the host government,
and the operating oil companies. However, in reality, these stakeholders might
not perform their roles as ideally expected by the EITI Standard. On the one
hand, the public might lack awareness or understanding on the petroleum
industry. On the other hand, the host government as well as the operating oil
companies might perceive the EITI disclosures as a threat to security,
sovereignty, and business confidentiality.
4.2.1 Usage of the EITI Report by the public
Ability of the concerned citizens to comprehend and use the
information is always a challenge of the EITI regime. In developing countries, it
might be difficult to expect citizens living in a poor country where most

people are suffering poverty to pay attention to complex oil revenue-related

“Pablo Valverde, The 2014 Corruption Perception Index. How have EITI
countries fared? [Online], available URL: https://eiti.org/blog/2014-corruption-perception-
index-how-have-eiti-countries-fared: EITI, 2014 (December, 16).

"Ibid.

**Dawit Kiros Fantaye, “Fighting corruption and embezzlement in Third World
countries,” Journal of Criminal Law 2004, 68(2) (April 2004): 170.
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information and calling for better govemance.53 While collecting the Liberian’s
and Timorese’s attitudes towards the EITI, O’Sullivan faced the question
asking what is the relevance of the information provided by the EITI to citizens
who are mostly living on or close to the poverty line and whose attention is
restricted to only their daily needs?”

However, it must be noted that the users of the EITl Report
are not restricted only to citizens, but also include members of the
Parliament, the media, and members of NGOs. These actors tend to be more
knowledgeable about and more familiar with the petroleum sector than
laypersons. They can simplify highly-technical issue for example, how fiscal
clauses in a petroleum concession work. Moreover, being provided with the
revenue and the contextual information, they can initiate a campaign against
wasteful spending of petroleum revenues by the government. These activities
could facilitate public debates over the effective use and allocation of
petroleum revenues as well as raise the public awareness of corruption
associated with the petroleum sector.

Even if the concerned citizens and other actors are capable
of comprehending the report and criticizing the government, corruption in the
petroleum sector might not still effectively tackled if the government is not
dependent of the people. Publication of the EITI Report would not deliver the
desired outcome in conditions where an unpopular and corrupt government
retains power because the people do not have the political capacity to
replace it. For example, an EITI Report might bring to light the government’s
failure to spend on basic public services. The same report could reveal that
large amounts of oil and gas revenues are missing from the state’s accounts.

In these conditions an EITl Report would simply inform powerless citizens that

*Diarmid O’ Sullivan, What’s the point of transparency [Online], available URL:
http://www.publishwhatyoupay.org/resources/whats-point-transparency: Publish What You Pay,
2013 (May, 21).

Ibid.
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their rulers are benefiting at their e><pense.55 If the government does not get
its mandate to rule from the people, it might have limited incentive to act for
their benefit. This implies that practical impacts of EITI implementation in one
country also rely on democratization.
4.2.2 Disclosure as a threat to security, management, and business

confidentiality

Disclosure of petroleum revenues accruing to the host
government in conjunction with details of exploration and production projects
could be perceived as a threat to security and management of petroleum
wealth. The American Petroleum Institute (API) claimed that disclosure of
payments at the project level could provide significant information to aid
organisations seeking to cause economic harm and destabilise a government
by targeting economically important projec’ts.56 Moreover, some governments
could view the EITI disclosure as an intervention to its sovereign power to
manage petroleum revenues. For example, officials from Equatorial Guinea
say they can use oil money as they see fit.”" Hence, the EITI disclosures would
act as interference to this management by allowing the public or staffs of
NGOs to criticise or even influence usage of petroleum revenues.

This article, however, finds the abovementioned claims

unconvincing. Firstly, some oil companies such as, Tullow Oil Plc and Statoil

**Susan Rose-Ackerman, “The Challenge of Poor Governance and Corruption,”
DIREITO GV Law Review Especial 2005, 1 (November 2005): 243.

56KyLe [sakower and Patrick T. Mulva, Letter to SEC Re: Dodd-Frank Act -
Section 1504: Disclosure of Payments by Resource Extraction Issuers [Online], available URL:
https://www.sec.gov/comments/df-title-xv/specialized-disclosures/ specializeddisclosures-
27.pdf: U.S. Securities and Exchange Commission, 2010 (October, 12).

*’Andreanna M. Truelove, “Oil, Diamonds, and Sunlight: Fostering Human Rights
Through Transparency in Revenues From Natural Resources,” Georgetown Journal of
International Law 2003-2004, 35 (December 2002): 149. United States Department of
State, United States G8 Partnership with Myanmar on Extractives [Online], available
URL: http://www.state.gov/e/enr/rls/210632.htm?goMobile=0: United States Department
of State 2013 (June, 2013).
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have asserted that disclosure of payment at the project level is not harmful.
In 2013, Tullow Oil Plc voluntarily disclosed what it paid to the host
governments at the project level.”” Since the disclosure, there has been no
evidence of any harm to security of the reported projects. Secondly, inference
by the public especially, the concerned citizens are very justifiable. It is worth
to stress that the state and its officials exploit and manage petroleum wealth
on behalf and for sustainable benefits of the people. If this position is
accepted, it will be irrational to prohibit the concerned citizens — the real
owner of the resources — from expressing how they think that their petroleum
resources and wealth shall be managed by their agents. In this regard, a claim
to non-interference that is based on sovereign power of the state should be
deemed unconvincing.

In addition, there is a legal challenge stemming from a potential
clash between transparency promotion and confidentiality pro‘tec‘tiom.59 The
government or an oil company could claim that disclosure and publication of
information relating to petroleum exploration and production might
detrimentally affect the viability of petroleum business.” As such, there
emerges a task to strike a balance between the legitimate commercial
concerns and the necessity to promote transparency.61 To answer this
controversial question, it is necessary to define the data and information that

legitimately deserve confidentiality protection.

*Tullow Oil PLC, Creating Shared Prosperity through Transparency [Online],
available URL: https://www.tullowoil.com/Media/docs/defaultsource/5 sustainability/tullow
2013 transparency_report.pdf?sfvrsn=4:Tullow Oil PLC: Tullow Oil PLC, 2014 (March, 24).

“Bronwen Morgan and Karen Yeung, An introduction to law and regulation:
text and materials, 1st ed. (New York: Cambridge University Press, 2007), p. 97.

60Joseph E. Stiglitz, Making Globalization Work, 1st ed. (The United States:
Penguin Books, 2006), p. 152.

61PhiLip Swanson, Mai Oldgard and Leiv Lunde, “Who Gets the Money? Reporting
Resource Revenues” in Natural Resources and Violent Conflicts: Options and Actions,
edited by lan Bannon and Paul Collier, 1st ed. (Washington DC: The World Bank 2003),
p. 49.
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In brief, confidential information in the petroleum industry is for
example technological and innovative information relating to oil exploration
and produc‘tion.62 Disclosure of the aforesaid information will cause substantial
competitive harm to oil companies. Taking this finding into account, this
article is of the view that the EITI disclosure does not infringe legitimate
confidentiality protection. This is because the EITI Requirements do not
require inclusion of any technological and innovative information relating to
oil exploration and production. Even if there is a claim for protection of
business confidentiality, Joseph E. Stiglitz interestingly opined that: “The

citizens’ right to know should trump any claims to business confidentiality.”
5. Legal nature of the EITI Requirements

As discussed in the previous section, the EITI and its requirements
were formulated and have been developed by a private association under
the Norwegian law. The EITlI Requirements are therefore not enacted by a
sovereign. Based on the voluntary approach, they lack legally-binding effect
and do not call for promulgation of reporting laws and regulations. In
addition, it must be noted that an EITl-implementing country can abandon
the initiative without being held liable.”’ Taking this nature of the EITI
Requirements into account, some lawyers - especially those strongly
believing in black-and-white distinction of law and non-law — can reasonably

argue that the EITI Requirements not qualified as “law”. These requirements

“Martin Ewan, “Law and Technology in the OQilfield,” in Oil and Gas Law:
Current Practice and Emerging Trends, edited by Greg Gordon, John Paterson, and
Emre Usenmez, 2nd ed., (Dundee: Dundee University Press, 2011), pp. 500-502.

“Bede Nwete, “Corporate Social Responsibility and Transparency in the
Development of Energy and Mining Projects in Emerging Markets; Is Soft Law the
Answer?,” German Law Journal 2007, 8(1) (January 2007): 327.
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are too “soft”™ and as such might not capable of legally influencing
disclosure. However, this article argues that the EITI Requirements are

qualified as “soft law” and practically workable.

5.1 The EITI Requirements as soft law

Hard law is always binding.65 It normally has enforcement
mechanisms and appropriate sanctions for abuse.” However, in the twenty-
first century, legal studies have extended their scope to non-binding and
unenforceable documents or instruments, commonly referred to as soft law.”
Despite having no universally accepted deﬂnition,68 soft law is usually referred
to as any written international instrument, other than a treaty, containing
principles, norms, standards, or other statements of expected behaviour.”
Soft law promotes the norms that are believed to be good and which
therefore should have general or universal application.70 The term “law” in

the context of “soft law” implies the fact that at issue must be rules of

“Thomas N. Hale, “Transparency, Accountability, and Global governance,”
Global Governance 2008, 14(1) (January-March 2008): 74.

“Alan Boyle, “Soft Law in International Law-Making,” in International law
edited by Malcolm D. Evans, 3rd ed. (New York: Oxford University Press, 2010), 124.

“Adefolake Adeyeye, “Corporate responsibility in international law: which way to
go0?,” in Singapore Year Book of International Law, edited by C.L. Lim and Joel Lee, 1st
ed. (Singapore: National University of Singapore, 2007), p. 148.

67Gregory C. Shaffer and Mark A. Pollack, “Hard vs. Soft Laws: Alternatives,
Complements and Antagonists in International Governance,” Minnesota Law Review
2010, 94(1) (November 2010): 712.

68Cynthia Crawford Lichtenstein, “Hard Law v. Soft Law: Unnecessary Dichotomy?,”
The International Lawyer 2001, 35(1) (Spring 2001): 1433.

“Dinah Shelton, “Soft law,” in Routledge Handbook of International Law,
edited by David Armstrong, 1st ed. (Oxford: Routledge, 2011), p. 69.

70An‘thony Aust, Handbook of International Law, 6" ed (New York: Cambridge
University Press 2010), p. 11
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conduct.” A rule of conduct that is qualified as soft law requires the state’s
consent to the norm. Joseph Gold noted that the essential ingredient of soft
law is “an expectation that the states accepting these instruments will take
their content seriously and will give them some measure of res,oecl‘”73 This
consent gives the soft law an authoritative basis.

Taking elements of soft law into account, this article is of the view
that EITI Requirements as stipulated in the EITI Standard are correctly qualified
as soft law as displayed in Table 3 below. They codify how and to what
extent a country should publish information about its extractive industries
and, therefore, act as a code of conduct for extractive industries transparency.
Adoption and implementation of the EITI depends on the state’s consent.
Importantly, compliance with the EITI Requirements is fundamentally

voluntary rather than mandatory.

"inda Senden, Soft Law in European Community Law, 1st ed. (Oregon: Hart
Publishing, 2004), p. 112.

L Jiang, “An Evaluation of Soft Law as Method for Regulating Public
Procurement from a Trade Perspective,” (PhD Thesis, University of Nottingham 2009),
p. 10.

73Joseph Gold, “Strengthening the Soft International Law of Exchange

Arrangements,” American Journal of International Law 1983, 77(3) (July 1983): 443.
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Table 3: EITI Requirements as soft law

Legal quality of soft law EITI Requirements

Promoting or Rules on extractive

influencing norms that | industries transparency to

Being are believed to be be adhered by countries
rules of good implementing the EITI
conduct Recommendations that

Types of soft law have considerable impacts
instruments in terms of international

practice passed by NGO

State’s consent to Unequivocal state’s

respect the norms intention to adopt and
State’s adherence to the EITI
consent Requirements

Lacking legally-binding No legally-bind effects
effect

5.2 Practical advantages of the soft law approach

Given the soft law nature of the EMl Requirements,
implementation of the EITI and production of EITI Reports in one country are
fundamentally based on the state’s voluntary participation. In the other
words, promotion of transparency through the EITl approach relies heavily on
state’s willingness to be more transparent. Taking this reliance into account, it
could be asked whether a soft law instrument like the EITI could actually
attract petroleum-producing countries and extractive corporations to
participation in the EITI and comply with the EITI requirements.

As regards state’s participation and compliance, the EITI is

practically workable approach because of its moral authority. It is reasonable
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to argue that a sovereignty state is free to adopt or ignore soft law
requirements of the e, However, this sovereign power has been
challenged by moral pressure or authority generated by the Em.” In reality,
states might face moral pressure urging the state to adopt the EITI. The said
moral pressure is generated by, for example, unfavorable comparisons being
drawn with compliant countries. After the launch of the EITI, there are now
two groups of countries: those willing to comply with the EITI principles and
requirements; and those ignoring them. There are therefore strong incentives
for governments not to reveal themselves as being in the latter category. In
addition to the moral authority per se, a petroleum-producing country might
be urged by foreign country to adopt the EITI for example I\/\yanmar.76 As of
October 2015, there are 48 of EITl-implementing countries.” There are 31
countries that are compliant with the EITI Requirements. There are 39
countries that have published revenues. These numbers prove that the EITl is
capable of attracting states to join. Moreover, it proves that the EITI
Requirements are practically adhered to, despite having no legally-binding
effect.

As regards corporations’ participation and compliance, the EITI
Requirements could ultimately compel extractive corporations to make their
report. Operating oil companies not only have to comply with the hard law,
but also frequently with the host government’s demands. Peter Eigen clearly

pointed out that, at the international level, a government is free to choose to

“peter Eigen, “Fighting Corruption in a Global Economy: Transparency Initiatives
in the Oil and Gas Industry,” Houston Journal of International Law 2007, 29(2) (Winter
2007): 337.

“Gilles Carbonnier, Fritz Brugger and Jana Krause, “Global and Local Policy
Responses to the Resource Trap,” Global Governance 2011, 17(2) (April-June 2011): 251.

“United States Department of State, United States G8 Partnership with
Myanmar on Extractives [Online], available URL: http://www.state.gov/e/enr/rls/210632.
htm?goMobile=0: United States Department of State 2013 (June, 2013).

"EITI, EITI Countries [Online], available URL: https://eiti.org/countries: EITI, 2015
(October).
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adopt the EITI or not. If it chooses to adopt the EITI, it will be required by the
implementing process to disclose specified information. Apart from ensuring
its own compliance, the government will also need to ensure that all
companies active within its borders submit their data to the independent
administrator/auditor of the scheme. Eigen, therefore, concluded that: “if a
country complies with the EITI Criteria it is not voluntary for a company to
participate”. Therefore, not only can the government demand secrecy, it can
also demand transparency. In this regard, it is not a hard law that substantially
dictates a transparency prac’cice,78 but the physical reality of petroleum

resources.
6. Conclusion

Given functions of the EITl and legal quality of the EITI Requirements,
this article is of the view that a soft law instrument is capable of promoting of
transparency in the petroleum sector. The EITI Requirements, as a kind of soft
law instruments, do neither rely on legally-binding effect nor coercive force to
urge the government, but moral authority or pressure at the international
level. At the national level, extractive corporations are likely to support the
government’s decision to implement the EITl. "An outcome of EITI
implementation — the EITI Report - is capable of directly tackling opacity of
petroleum industry and its revenue management, which acts as one driving
reason behind corruption in the petroleum sector. In this more transparency
environment, it is more difficult for corrupt state officials and politicians to act
opportunistically and corruptly. The court-inflicted penalties need not be
severe because the power of deterrence in this case is likely to come
predominantly from citizens.

However, it should be note that the EITI and its transparency regime

are not a magical solution to corruption in the petroleum sector. In reality,

" Terence Daintith, “The Techniques of Government,” The Changing Constitution,
edited by Jeffrey Jowell and Dawn Oliver, 3rd ed. (Oxford: Clarendon Press 1994), p. 209.
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successful implementation of the EITI also relies on other factors such as
usage of the information by the public and dependency of the government
on their citizens. On the one hand, public availability of the information — in
the other words transparency - is not capable of combating or deterring
corruption associated with the petroleum sector unless the information is
utilized by the public. However, the term “public” in this context does not
only include concerned citizens, but also members of the Parliament, NGOs,
and the media. These actors could help simplifying the EITI Report and
facilitating public debate over the effective use and allocation of petroleum
revenues. On the other hand, if the government does not get its mandate to
rule from the people, it might have limited incentive to act for their benefit.
This implies that practical impacts of EITI implementation in one country also

rely on democratization.
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Abstract

This article will briefly explain the Description of the Generalised
System of Preferences (GSP). Moreover, it will discuss the Economic Effects of
the GSP. The question arises whether the GSP will successful or deficient
instrument of development cooperation economic. Furthermore, the
ambiguity of the Enabling Clause which is the heart of the GSP schemes,
especially in the context ‘generalized, non-reciprocal and non-discriminatory
will be analysed. Finally, this article will answer the question why GSP

became a significant mechanism to serve the needs of developing countries.
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1. Introduction

Cross border transactions are normal practice in doing business since
long time ago. It can provide significant benefit to the development of
economic through out the world. However, those transactions are sometime
obstructed by trade barriers such as tariff or quantitative restriction. It is
understandable that one country chose to protect domestic products by
obstructing better or cheaper products from other countries. Nevertheless,
those efforts may lead to an adverse effect. It can separate market into
fragments. For example, if country A treated products from country B with an
adversary manner, then country B is likely to react with the same method. As
a result, there will be no cooperation between countries. This will ruin the
whole process of international trade around the world.

“The World Trade Organization” (WTO), as well as its predecessor “the
General Agreement on Tariffs and Trade” (GATT), is trying to facilitate,
supervise, and liberalize international trade. WTO deals with regulation of
trade among member countries. It provides a framework for negotiating and
formalizing trade agreements, including a dispute resolution processl. It is
proper to say that WTO is the largest and most successful trade organization
in the last decade, as having 153 members around the world and representing
more than 97% of total world trade’. It encouraged a lot of cooperation
between countries and promoted the growth of international economy.

One of the most important frameworks of WTO concerns with trade
barriers, either tariff or non-tariff. It does not directly interfere with the
discretion of each participating country to raise or decrease its barrier, but

rather focus on non-discrimination manner in those policies. In other words, a

1Wikipedia, the free encyclopedia, World Trade Organization [Online], available URL:
http://en.wikipedia.org/wiki/World_Trade Organization, 2015 (March, 19).

2

Ibid.
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WTO member must apply the same conditions on all trade with other WTO
members. For example, if country A granted country B a special favour, it has
to do the same for all other WTO members as well. This is so-called the most
favoured nation (MFN) rule which can be referred as the heart of the WTO
based on a concept of free trade.

However, there are criticisms about the compatibility of WTO’s
framework toward the nature of developing countries. The small scale of
industry and low level of development make it difficult for developed nations
to compete under the same rule with the developed world”, There were
some analysis pointed out that the developing nations were suffering from
trade deficits and were losing under the GATT . Whether free trade is the best
way to achieve internal growth and development within developing countries
was in doubt, since many of their industries still far from effectiveness and
their fragile economies may need some protection against fierceful
competition from the giant transnational companiesé. Many people even
perceive GATT or WTO as the rich man’s club designed to serve the interests
of the industrialized nations, which developing countries have no choice but
to participate in order to get as a good deal as they can’.

That is why the trade preferences have been introduced in response
to the issue that MFN basis ignored unequal economic realities between

developing and developed nations. Its concept is to allow developed nations

3V\/ikipedia, the free encyclopedia, Ibid.

‘Paulette Vander Schueren and Michal Cieplinski, “EC generalized system of tariff
preferences in the making: Improved market access for developing countries,” International
Trade Law and Regulation 11, 4 (2005): 118-125.

’Ibid., p.579.

Ibid., p.582.

Ibid.

8Bonapas Francis Onguglo, DEVELOPING COUNTRIES AND UNILATERAL TRADE
PREFERENCES IN THE NEW INTERNATIONAL TRADING SYSTEM, in Trade Rules in the
Making: Challenges in Regional and Multilateral Negotiations, eds. Miguel Rodriguez
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to grant special and differential treatments for developing countries, with out
doing the same to other developed members, in order to increase their
export earnings, promote their industrialization, and accelerate their rates of
economic grovvthg. There are a number of preferential trade schemes such as
the Caribbean Basin Initiative (CBI), the Andean Trade Preference Act (ATPA),
the Canadian Trade, Investment and Industrial Cooperation programme
(CARIBCAN), and Lomé Conventionslo. However, the most significant scheme is
the Generalised System of Preferences or the GSP. This essay will briefly
explain the description of GSP, its effects toward international economy, and
its deficiencies that need to be further developed, in order to analyse

whether it respond to the needs and aspirations of developing countries.
2. Description of the Generalised System of Preferences (GSP)

The Generalised System of Preferences (GSP) is an exemption from the
general rule of WTO, which is the Most Favoured Nation (MFN) principle that
obligates WTO member countries to treat the imports of all WTO member
countries equally, for example, to impose equal tariffs on them'". In other
words, the GSP allows WTO member countries to lowering tariffs for
developing countries, or even more favorable treatment to the least
developed countries, without doing so for developed nations,. The objectives
of the GSP are (a) to increase the export earnings of developing countries, (b)
to promote their industrialization, and (c) to accelerate their rates of

economic growth. Note that GSP schemes are determined unilaterally by the

Mendoza, Patrick Low and Barbara Kotschwar, (Washington, D.C.: The Brookings Institution
Press/Organization of American States, 1999), pp. 109-133.

’Ibid.

“Ibid., pp. 1-2.

11Wikipedia, the free encyclopedia, Generalized System of Preferences [Online],
available URL: http://en.wikipedia.org/wiki/Generalized System of Preferences, 2015 (March,
23).
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preference-giving countries, regarding to extent of preferences, product
coverage, and beneficiary countries. The preference-receiving countries does
not involve with the determination or modification of the schemes.

The idea of tariff preferences for developing countries was established
by United Nations Conference on Trade and Development (UNCTAD) in the
1960s. Afterward, the legal framework for the operation of GSP was laid out
by the GATT in form of a 10 year waiver to the MFN principle in 1971. In 1979,
the GATT finally established a permanent exemption to the MFN obligation by
way of the Enabling Clause, which has been using until the present time, to
replace with the soon to expire 1971 waiver.

The most important condition when granting the GSP is that such
preferential tariff treatment must be in accordance with the ‘generalized, non-
reciprocal and non-discriminatory’ requirement. This requirement is intended
to ensure that GSP will facilitate and promote the trade of developing
countries without raising any barriers to or create undue difficulties for the
trade of other contracting parties. The ‘non-discriminatory’ requirement is
breached when there is differentiation among similarly situated beneficiaries.
However, since economic development needs among developing countries
may vary, mere differences in treatment would not necessarily result in
discrimination. In other words, the context “non-discriminatory” does not
mean that a donor country has to grant identical tariff preferences to all
developing countries if such differences are justified by the Enabling Clause.
This issue is quite problematic and subject to many criticisms, which will be
discussed later in this essay.

Even though the GSP is a permanent exemption from the MFN rule by
the existence of the Enabling Clause as already mentioned above, it does not
mean that preferences receiving countries will continue to receive special
treatment forever. The benefit of the GSP may be withdrawn from specified
sectors when such sectors meet certain levels of value of imports and

development. This process is commonly referred to as “graduation.”
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Moreover, a beneficiary country may graduate as a whole out of the GSP
schemes when reaching a certain level of development.
3. Economic Effects of the GSP

3.1 Success of the GSP

The GSP has been in operation for many last decades and proved
itself to be a significant instrument of development cooperation. The
preferential margins, product coverage and related features have been
improved, from time to time, by the preference-giving countries. The
reduction or elimination of MFN tariffs actually makes the exports of
beneficiaries more competitive with other similar products entering under
MFN duties. Prior study showed that the system of preferences have created
more favourable market access conditions and gradually promoted the
growth of economy in some preference-receiving countries. For example, “in
1996, the aggregated dutiable imports of the United States from its GSP
beneficiaries amounted to USS 69.5 billion in current value terms (UNCTAD,
1998). About 24 per cent of that amount (USS 16.8 billion) received GSP
preferences. In the EU, total dutiable imports from its GSP beneficiaries in
1996 amounted to USS 169.6 billion. About 37 per cent of that amount (USS
62.5 billion) received GSP preferences.”

3.2 Deficiencies of the GSP

Even though the GSP does encourage greater export output of the
qualified products in beneficiary countries than would be in its absence, it is
still far from archiving its full potential. Only few and not the majority of the
preference-receiving countries benefit from the schemes. For example,
“neither the OPEC countries nor the Mediterranean countries of Greece, Spain
and Portugal benefit from the United States GSP, the European Community
(EEC) does not grant preferences to Taiwan or the Mediterranean countries,

Japan's beneficiary list is quite broad but Hong Kong comes under special
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”»

restrictive z‘reaz‘mem‘12 . Some commentator thinks that the GSP schemes, as
functioning at the moment, provided a limited benefit to more advanced
developing countries and no benefit to the others. Thus, if one really
concerns about all developing countries, it would be better to focus on
archiving a successful round of MFN tariff reductions than maintaining the
existing GSP tariff margins, so that these more advanced countries do not
have to sacrifice in favour of the poorer.

Moreover, it is hardly clear about to what extent that the expansion of
the industries in beneficiary countries, which will play a significant part in
promoting economic growth over the long run, is a result of the GSP
arrangementsB. Since the export activities that the GSP schemes seek to
support are usually infant industries which subject to learning experiences, its
growth, therefore, can be a result of other external factors rather than the
effect of preferences system, especially under many products exclusions and
limitations in the GSP schemes (which will be discussed further in the
following paragraph.)

Product exclusions in the GSP schemes can be another obstruction
that prevents the GSP from serving the needs of developing countries. Not all
manufactured products are eligible for GSP tariff treatment. The most
important exclusions are agricultural products, fishery items, footwear, and
textiles. More precisely, those that classified as sensitive products, which are
of export interest to many developing countries, always be excluded from the
schemes. However, there is no explicit or uniform standard to identify which
products are sensitive. Therefore, the process of identification is very
subjective and might be non-transparent.

The limited scope of product coverage may also distort investment

decision in beneficiary countries. For example, it may lead to over-investment

“Baldwin and Murray, “MFN Tariff Reductions and Developing Country Trade
Benefits Under the GSP,” The Economic Journal 87, 345 (March 1977): 34.

“Grossman and Sykes, “A preference for development: the law and economics
of GSP,” World Trade Review 4, 1 (March 2005): 41-67.
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in the sectors that are eligible for preferential treatment. This is a very
undesirable and risky outcome since trade preferences are temporary in its
nature. Besides, even though the products are qualified for GSP tariff
treatment, there usually be limits on the value of imports that can receive
such preferences. Thus, imports in excess of the ceiling limits will be charged
normal MFN duties. Products coverage or other conditions can also change
overtime. Moreover, there is a possibility that such sectors or the whole
country may graduate from the GSP schemes some day. If this happened, the
objective of the GSP to encourage investments in the long terms growth
would be collapse.

Another issue is that preferential tariff treatment may restrain trade
liberalization in beneficiary countries because GSP preferences can reduce the
effort of developing countries to lobby for trade liberalization at home to gain
market access abroad. In other words, the trade preferences may put
developing countries to a form of dependency, not try to pursue for better
MFN treatment on their export. This issue lay down a further doubt toward
the effectiveness of the GSP, since some study point out that developing
countries with more liberal trade policies achieve higher rates of growth and
development.

Difficulties to comply with many complicated requirement of the GSP
schemes can be defined as another deficiency. For example, many goods
imported from developing countries, though qualify for preferences, do not
receive them because the complex rules of origins. Such rules define that
only products originated in a GSP beneficiary country will benefit from the
GSP tariff. It would not be a problem if one product is wholly obtained in the
exporting country. Unfortunately, tons of products in business reality these
days are manufactured with materials from all over the world. Therefore, it is
not easy to determine the origin of any product only in the first glance. There
are three measures in the rules of origin which are specific process rules,
value-added rules, and change of tariff heading rules. Nevertheless, none of

these rules are easy to archive common understanding.
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The most important and controversial problem is the ambiguity of the
Enabling Clause which is the heart of the GSP schemes, especially in the
context ‘generalized, non-reciprocal and non-discriminatory.” Contrary
interpretations of such contexts lead to the problems of how far a donor
country can define conditions for developing nations to qualify as preferences
receiving countries and to what extent that tariff preferences shall be
provided for each of them. It could be seen that the willingness of nations to
grant preferences are usually affected by political reasons. For example, some
developing countries are not accepted as a recipient of preferences because
of different ideology. The use of GSP schemes as a political mechanism may
come in the form of additional limitations as to product coverage and
beneficiaries or safeguards. Some preferences granting countries try to
persuade beneficiary nation to cooperate on various policy by using greater
preferences as a reward, or even threaten them with the withdrawal of the
GSP. If we take a look at trade preference policies of the U.S. and EU, it could
be seen that both systems contain measures that show a significant degree of
discrimination and reciprocity, which also far from simply economic issue. For
example, the U.S. does foreclose countries that fail to aid in efforts to combat
terrorism. With these circumstances, the GSP schemes might be seen as a tool
to serve the rich rather than respond to the needs of developing countries.

To clearly understand the problem, it is necessary to study the most
controversial WTO case brought by India in 2002 against the EC preference
scheme, regarding to impermissible discrimination among developing
countries. The key question raised by India is that what type of discrimination
is permissible, i.e. must donor nations treat all developing countries
identically, or some degree of discrimination is allowed based on differences
among recipients?

The European system afforded more generous preferences to the least
developed countries, developing nations having adequate measures to
protect the environment and labor rights, and 12 nations involved in efforts to

combat drug-trafficking. At first, India challenged all above aspects, except
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only the least developed countries preferences, before narrowed its
complaint to only drug-related issue.

By refer to the Enabling Clause, India alleged that a donor nation must
extend its preferences to all developing countries, except only the least
developed nation that may receive more favourable treatment. Since drug-
related preferences are inconsistence with the provision above, the
preferences, therefore, failed to comply with the non-discriminatory requirement
under the Enabling Clause and violated GATT Article | (the MFN rule.) Europe
preliminarily argued that the Enabling Clause is a separate legal basis from
Article | of GATT. The panel, however, held in favour of India on this point by
concluded that the Enabling Clause is an exception to the MFN obligation.
Beside of that, Europe had three main arguments.

First, it refer to paragraph 3(c) of the Enabling Clause, which states that
“3. Any differential and more favourable treatment provided under this
clause...(c) shall in the case of such treatment accorded by developed
contracting parties to developing countries be designed and, if necessary,
modified, to respond positively to the development, financial and trade
needs of developing countries'” Therefore, it is authorized, or even required,
by the provision to adjust its preferences so that they can suitably respond to
different needs.

Second, Europe argued that the word ‘discrimination” means arbitrary
discrimination among similarly situated entities. In  other words, no
‘discrimination” should be found as long as differences treatments are
justified by legitimate objective.

Third, Europe argued that the context ‘developing countries’ in
paragraph 2(a) of the Enabling Clause, which states that “2. The provisions of
paragraph 1 apply to the following: (a) Preferential tariff treatment accorded
by developed contracting parties to products originating in developing
countries in accordance with the Generalized System of Preferences...”, does
not refer to all developing countries, since the drafters should add the word

‘all’ into the context if they intended to do it that way.
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The panel realized that the texts of the Enabling Clause were
ambiguous and turns to the context of the treaty text, its object and purpose,
and other aids to interpretation. It found that nothing in the negotiating
history support discrimination among developing countries and, therefore, the
phrase ‘developing countries’ does refer to all developing countries. It also
determined that different preferences are not allowed, except only for the
least developed countries. The Europe’s suggestion that the differences can
be justified by legitimate purpose is not supported by any text or negotiating
history at all.

However, the panel findings were reversed by the Appellate Body (AB)
in almost every aspect, except only the proposition that the Enabling Clause
is an exception to GATT Article I. The AB accepted the European argument
that the absence of the word ‘all’ before ‘developing countries” implies that
all developing countries may not be treated identically. Moreover, since
developments and needs of developing countries can be varied, donor
countries are allowed to treat beneficiary countries differently as long as such
differences positively respond to varying development, financial, and trade
needs.

Unfortunately, there was no specific finding whether drug-related
preferences are qualified as a positive response to ‘development, financial,
and trade needs’, since the panel ended it finding to the point that
differences are not allowed and the AB held that the preferences failed the
non-discrimination test only because the European Community failed to proof
that the preferences granted under the Drug Arrangements are available to all
beneficiaries that encounter similar drug problem.

It is difficult to say whether the panel or the AB was right since both
decisions can be supported by a number of economic and legal reasons. One
might afraid that the main purpose of the UNCTAD negotiation may collapse if
developed nation are allowed to freely discriminate among developing
countries. The requirement that such differences must ‘positively respond to

development, financial, and trade needs’ is not very useful since it is also
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ambiguous in its context. Developed nations may, nevertheless, use such
authority to justify their discrimination policy. This aspect seems to agree with
the panel decision to forbid such different treatments. On the other hand, too
tight restriction may discourage developed nations from granting any preferences,
since, after all, the GSP benefits are unilateral in its nature that such nations
are free to grant or withdraw at any time.

The ambiguity of the Enabling Clause is the root of the problem. It
plainly allows nations to grant more favourable tariff treatment to goods from
developing countries, without exact definition of elastic words such as
‘discrimination” or ‘developing countries.” Is wide range of products exclusions
contrary to the ‘eeneralise’ requirement? To what extent the different
treatments among developing countries will amount to ‘discrimination’? What
kind of attaching conditions to benefit from the schemes are acceptable as
‘non-reciprocity’? These questions were left without a clear answer.

Furthermore, the AB decision also raised a question of what counts as
‘a development, financial, and trade needs. Many criteria for beneficiary status
in modern GSP schemes seem to far from the needs of beneficiary countries.
For example, the drug-related preferences in this case seem to exist for the
benefit of Europe, which is to reduce the drug problem in their territory,
rather than respond to the needs of preferences receiving countries.
Moreover, if trade preferences must be adjusted to address various needs of
developing countries, it might be appeared that the amount required for each
beneficiary country would hardly be the same. If this is the case, what will be
the criteria to define such amount? In addition, there are numerous factors
that can be qualified as the ‘needs’ of developing countries. What kinds of
need that each donor country may choose as a criteria to settle the degree of
preferences? If one country can choose whatever need they want while
ignore others, it would be very easy to justify their discrimination purpose.
One might suggest that it would be better for developing nations to only take
what they can get than challenging the GSP schemes which may distort

developed nations’ willingness to grant trade preferences. However, if
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developing countries have no choice but to comply with the donor nations’
policies, would this be qualified as some kind of economic colonialism?
Moreover, it is understood that the purpose of WTO is to limit negative
externalities resulted from fragmentation of trade policies among countries.
That is why the MFN principle has been introduced to limit discriminations to
the considerable degree. If the GSP can be used as a tool to make such
discriminations become legitimate, would this ruin the whole process?
Therefore, the ambiguity of the Enabling Clause needs to be clarified.
Otherwise, the gorgeous ambition to constitute the GSP as a ‘generalized,

non-reciprocal and non-discriminatory’ system would barely come true.

4. Conclusion

Even though there are a number of deficiencies in the present GSP
schemes, it is clear that the idea of GSP constituted for the great intention to
reduce the gap between developing countries and developed world. It is
proved that merely MFN provision cannot perfectly respond to the needs of
developing nations. Low development of economy does actually make it hard
for them to compete in the world market under the same condition.
Therefore, the system of preferences became a significant mechanism to
solve the problem. Its purpose not only aims to serve the needs of
developing countries, but also seeks to archive the growth of world market
which will benefit all WTO members. However, because of a number of
deficiencies mentioned above, the GSP is still far from its full function. The
most important problem is the ambiguity of the Enabling Clause that in urgent
need to be clarified. The AB’s decision in the mentioned case that donor
nations are authorized to grant different treatment to address each
developing nations’ needs is quite reasonable. However, there should be
definite scope of what qualified as ‘development, financial, and trade’s
needs’ to prevent any arbitrary measures in one’s GSP schemes. It might be

true that the GSP is more like a ‘gift’ since there is no strict obligation for
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developed nations to grant any preference, and tight restriction toward the
issues of ‘non-reciprocity’ and ‘non-discriminatory’ can prevent them from
providing such special treatments. Moreover, one might think that there is no
point to give out such a ‘sift’ if they cannot expect any reciprocity at all.
However, the key question is whether developed nations think that it worth
to give a fewer donation, which is the GSP schemes, to archive a greater goal
such as eliminating the negative externalities. After all, there is no perfect rule
in the world, especially in the large stage such as WTO which contains
members from different culture, religious, ideology, and etc. What more
important is the sincerely between member countries to coordinate and help
each other, in order to bring the world market to the splendid destination.
Therefore, it is proper to conclude that the GSP, as functioning at the
moment, does show some degree of response to the needs and aspirations of
developing countries. However, its function is limited by a number of

deficiencies mentioned in this essay and need to be further developed.
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Abstract

Real Estate Investment Trust (REIT) is another form of savings,
investment, and funding in a capital market other than the form of property
funds that income of the holder of unit trust and REIT including all
beneficiaries must be assessed under Revenue Code. Moreover, the
management of REIT shall comply with the laws stipulated which are “Trust
for Transaction in Capital Market Act B.E. 2550” and “Securities and Exchange
Act B.E. 2535” together with other ancillary laws. This research shall focus on
problem analysis on tax laws regarding REIT and from the study outcome, we
found that transaction of RAIT may result in tax problem which should study
in several issues whether in problem on tax unit, problem on interpretation of
kinds of income according to tax law relating to REIT, and problem on tax
imposition from persons having income from income allocation of REIT that
should be amended in order to be clear and comprehensive enough so that it

shall comply with the intention of tax law and laws relating to capital market.
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Abstract

In the compulsory execution process, after the court delivers judgment
or issues an order, executing officers must seize and garnish the belongings of
debtors in accordance with the judgment of the court as taken into the care
of executing officers. After this, these belongings will be sold or auctioned.
This is an important step since it involves exchanging the belongings of
debtors for cash in accordance with the ruling that said debtors must repay
debts owed creditors in cash.

In cases in which the belongings of debtors involve trade secrets, they
have special characteristics derived from human intellectual creativity and
therefore receive protection through the application of specific laws. These
trade secrets cannot be possessed in the same way as other belongings as
stipulated in the Civil and Commercial Code. Therefore, trade secrets are not
immovable property or movable property. Trade secrets have specific
characteristics that invoke the importance of information and take into
account that such information must remain secret. This is because information
such as this may well lead to benefits when used for commercial purposes.

Findings show that trade secrets at public auction cannot be legally
sold by reference to current legal standards. This is because the characteristics
of trade secrets cannot be disclosed. The disclosure of trade secrets will lead
to trade secrets being no longer secret. There are also no specific measures
or appropriate methods to provide protection for trade secrets during public
auctions to prevent them from being disclosed. There are also no provisions
granting authority to executing officials in the operations of auctioning

property involving trade secrets.

ANFNALY: VIENBARAIN AIUAUNINNITAN
Keywords: Public Auction, Trade Secret
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Abstract

Looking back, we can see that labour is one of an old factor in the
society from ancient times. In those days of the agricultural society, “slave”
was mentioned as one who worked for land owners or masters. Then came
the industrial revolution which changed the labour system from slave-master
to working class-ruling class. People who were more power and rich
considered as the bosses. While those who were less power and poor were
workers.  Most of the workers were uneducated and had no power to
negotiate with their bosses. Later the laws were legislated in order to protect
the workers as Labour Protection Act. According to the high technology
development and sciences in the globalization era, the workers or employees
are more educated and the Labour Protect Act aims to overprotect them.
Thus, it is unfair to the employers in some cases such as;

(1) The act regarding the protection of employee in case of temporary
cessation/closure of operation of Labour Protection Act. B.E.2551 (2008)

(2) Advance notice of termination, Labour Protection Act. B.E. 2551 (2008)

(3) Absenteeism/strike, Labour Relation Act. B.E. 2518 (1975)

Due to economic development, the investor or employer must hire
the employees to work in all kind of business. Nowadays the employees
know more about the laws and some law’s regulations overprotect the
employee’s rights to bargain with the employer. Therefore, there should be
the act that protect the employer as well. Currently, because of the rapid
changes of globalization, the law should be developed and moving to suit the
new visionary unless all those acts will be out of date and unfair to the
employer. Amending the law to protect and justify the employer may boost
the industrial investment.

AdAgY: qumﬁanw%‘man NSUBNNAIANUN nMtAnyAY
Keywords: temporary closure of operations, notice of termination of the
labour contract, strike
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IFunsdunsonfinduaniiiuey Taghidweudouintugning uiidlenguaness
Lifinsuiuussluaad dldusdedalaildfuanumdusssuainnguueusseudn
il Turaigigninanduldfuanuduesesnniuniuntananiikiull Ssnasdng
LLﬁ’lﬂJﬂgum&Jmeumaiumﬂmmmmmamqmeu iWioafuayuliiAnnisamu
yamageansssntuLaziie e alduemnudusssuanngmnennty
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What is a Fair “What is a Fair International Society?”

o

WwWeulaeg Emmanuelle Tourme-Jouannet
U A.A. 2013. 219 %L1 FIUNNUN Hart
ISBN 978-1-84946-430-7

NOLLVNYIL

MVT TN

Tulanganasenandauuaznasasnsnuidu (post-colonial and post-Cold
War) dpalanu@yiulyminsisanuefisssuasslsensmeny naee Al
whleuiulunaasvgiauasdinuseninussmai nouasUsemaAsInay wagay
Mmeiaannsdenfediiansmluiausssuiardndnuaifiunndrs’  wilsde
“What is a Fair International Society?” nieulansisnin “denuszwineUssmed
Jusssufeerls?”  Wunidongmuneszwinassmeaiidesnisneuligminiy
gRA5ITUTNAULAENITIATIENNY UL TENINUTENATDIAIVIN81UY NE1IAD
NOUUETENINUIEMAIIMEN 5T (International Development Law) W@
NOVNYTENINUTENAIIF7T5U599 (International Law of Recognition)” sulu
nganedentseensuludnfetsurinfisuvesdndnualfiunndng (“recognition of
their equal dignity and specific identity”)’ Agudenldisn1siddwse iimans

*ﬁﬂﬁﬂmﬂ’%zgzyﬁLaﬂmmﬂgwmaiwdwﬂisme UININEFBNRDIN-L0NE LT
Uszinateesud fidsuvouanininuveunuedeBaiosiansdada neqdina el uay Maria
Victoria Cabrera Ormaza dwiiuprudndiuuasfuusisuiivsslenideuninsaimided

"Emmanuelle Tourme-Jouannet, What is a Fair International Society
(Oxford: Hart Publishing, 2013), p. 1.

“ngmineishonisiuseadumungmneseviaUssmamunndlavesifeu feu
ansnsutennifsufetfunguneitdienisiusesldifiandalu Jean D’aspremont “The
International Law of Recognition: A Reply to Emmanuelle Tourme-Jouannet,” EJIL 24
(2013): 2.

3Tourme—Jouannet, op.cit., p. 101.
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nsnafuar AL TLTaIN B UAAY A1 A319NT0UAINAR (conceptualize)
ey uartiiduistesitavongmnetug TnedldRnseiianusunngane
o815 InguIelY mnwsings1unssvdsesnainnguuisaneguuienans
szijﬂgmmsjLLawmuawmé’mumam‘%m4 wilsdegnuuseaniluadasdiunan
mmgwquaaamﬁum IGE ﬂmmamamiaﬁmammmmauiamus AR
nuineTdesanIikazaduRuS TN grnedesan I iRen grsneATugRa
5¥1i19UsEme (International Economic Law) Tuﬂ'l'iLLa’Jm’lﬂ’Jm&gmiiu

AuU1aUla

wisdeianiifanuhaulavarslsznisdieiu venanisnisfideulune
avinensduanidunmaUayuuesinnguuiessninslsemalilignininegudiiie
FansUnILILdT duaturemiivdaauignideuluniviSama Faduussmeadly
fudangrneseninssemaiunsiau wagiiuuesiiuandaainvatinng e
Aldnwdangy naafe dhnguanediuaadoinnguuisseninsUsemaingaens
W dumungmnesuduenimausnesnanngmne seniteUssmaan1du 49
agviounusimisiagudsuulasszuungneiiiernugfsssy Tuvagitinn guang
ldnrwsenguuesinngmuneiiieadesfunisiaunilidudrundvesngmne
Lﬁwgﬁaiwdwﬂizmﬂé?faaQuuﬁﬁugmmaﬁwma‘%ﬁwLLazﬂquﬁauwi’lﬁguS uanani
dwduinngraneszuninsendlulsandlnends wideiduiddsdinueiognabs
wzdunsnaniasediuiiferdestuusemalngegrannlugiugussma “mas
W waglundilan Ysewalneionesliuuussmasouiuinmsssufiunnea
g9’ TuvngfinelulssmmveasiesiitymvungudosildiunsufiRodne
lifusssy Feunnsdlennhlugmnudaudeuussogisnsdandmiameuaunels

4Tourme—Jouannet, lbid., p. 3.
5. . .

ibid., pp. ix-x.

Ibid., p. 168.
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e
d9uil 1 NUINEIReNITARILN

dil 1 nguanedisaensimug gnuteesnidu 4 undesseiu Tag 2 un
wsnnanafsuseiRanuluinvesngruneseninasemaindenisiuuilaeidey
wamuiniseondu 2 adfednefu Ao unil 1 ngumanesgninssmaindienis
WauwuuAaiada (Classical  International Development Law) wavundi 2
N8 TENINUIEINATIRIENIsHRIUIadelnl (New International Development
law) Mntudidsulssiunavesngraeidenmsfauluuni 3 wasiauauus
anazALmanisesideuluunil 4

A dsuafisuszifnnulunnveinguuneseninalsemadnnien1 s
wuuRada (Unfl 1) tudusndsnisiestesdnisadssrlud . 1945 &
Uszinasinag Slfgnuiadulssimaiifionsosssuiulsemaliorsessmogidluaiin
mnusignuunlulsemerianuaiiulssmedaaimuiegldndninaeiniuasugna
Fefidunsuismnamdninasivesussmans funniuieaiu vdsinldsudasnmain
msiduenandey  Ussmaddsiaundesnsieziuuiaseghaussimavesnuniy
ot laeiFendesnutemdonnstusesmaluladoindsumasise
unfsganevosUssmadaianlulaiadanssuil 1970 Yssinaidsiaunle
38n309 “szuuiAswgnalanini” (@ New International Economic Order 3@
NIEO) iiterAsuntasszuuiasvgialanihidusssuuanideusslonilisemaras
fiunannsiauUssndliiafiontuUssnasissaniu ninudaawe1e
Tunmswasuudasssuuassgialanunuiomnfnufueiuduman

unsptgandian T uiuuatedadanisswdl 1990 uLuIARMUNNTHAL
vhunegmelduumnudamaasugianuuiaidonasielus (neo-liberalism) Mdoin
nalnaainvzuiUymnnedrsdunuluisnisenseiuamunmdinvewnaume wagsy
liasdaunsnussmuaueain wiluwusiertuld Sflwivosundadidenis
faunfldnefiuruienty filsudsnuneudamarinelddengranessuing
Ussinaindhensiamnadislva (il 2 anudilaimsiamndinegfinisady
maasughaluszdutssmagnueslinirstulaefuulfauddyfunisiaun
uywd (human  development) wagdilsiadunndeusmeiduddny (sustainable
development) waglutagiu Lﬂmmwé’ﬂmamﬁﬁwmﬁlﬁ%’ummﬁwﬁzy}mmﬁqm
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AansmagnulymnIueINau (the fight against poverty) é’f@ﬁﬂifmgagﬂulﬂmma
NSNAUILINEREI35% (Millennium  Development Goals 2000) wagludaiaue
dsudmnemsiaunlnddwsul A, 2016 Wudul (Sustainable Development
Goals) Tnefidoudeimuamsnisimuniisiinogifissnisudtagmanueinauid
Toideidslnajie madssvuauailavesdinulanainmsuitamitiumg duie
nsAsunUasszuuATys R Dol dusssy’

d9ull 2 NUINEdIRIENIIFUTN

dmufiou ngrsnedvhenmsiusesmnefamdnngrsneinan fietesty
ns3usesludnfeisusinfsnwazanuuanddludadnunl ldinasduauuanng
SuAnntansssy Wovid e wiav’ lududl 2 1 fidsuuiailomeandu 5 vy
gouseiu lngFuannaiaimnduinvesnisiusesumessninsssmaiuus
afvoranieuuimdsasasudu (unil 5) eufazdinneingrunesiiegifsides
funssuses dusausnguaneidsa A ae1eTaus I (Undl 6) ngrane
ansunvevusulsznouludmednsvesvungutes (ight of minorities) @nSyu
fHudlos (rights of indigenous peoples) wavdnsans (Uil 7) saliimsdendes
Tausulunisnsginauinuesnululsyifaans (Reparations for Historical
Wrongs) (N 8)

EJLS'?Jauﬁa‘usmﬂivLﬁu{]ﬁumﬁﬂmﬂwaqﬂg]vimwm6] TanulivateUsznig
st 017 Jgmnisdatuseninsnguunedniuyssruiisngiunainfausss
ardunnfunsiarsnlufausssuiwands damsaswanuuandalagliiaiiy
novuednsuyvesunIukiar TnusITue19Tnde TngUssasAveIngnuedns
uywerUTEINUTEINATIdLAToL SN AUBI AT ILLAE T g ey
lidanludond maumioTaussala’ Sndssdiuiivradlafetgmanulavi
Fenvesans lnefBsunanivenuiturestindvsanifiuosidunsvesiamifuogi
szuungmnesznissmaiuesdadussuuiififuodugudnats @androcentrio)

"Tourme-Jouannet, ibid., pp. 62-65.
*Ibid., p. 101.
’Ibid., p. 172.
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Huszuungranefignarsiutuuseslnedmowasifievsslovivesdeiduday
uananil filsudsnanfsanufimedingranesevindsemaszaunsaansnly
dndnuaitunndegrawiadsldegnslsludlossuungrmneseninessmaies 21w
yiatosmildluniadonsos wudin “ans” Aflmnumiunanes fusnitau’

AUFUNUTIENINNYUUIBTIAIBNITTUTDINALNYMNUEIINIBNITWAIUN

AL ULANIINMN8T31A98N155UT0MAE N NNIB IR EN ST RILNTA1Y
deuloafuisludnwasativayuiuwasdaiu avayudy ludihnmsedanisiai
vioidonuszAtaredifanuunnianssndnvaldeadunislilonaduminiieslu
nadfminensvieuinsvesipdieateiinarunluegiiitu’’ uazarunduegd
Fauileafunilsdadeiivilnddnuiuion lisdoondt gy Tundiid ngumaneds
FronsimuesiiiugiueguumInlsuenssninassmad “famuiwdr” fulssme
i “Fowiannnin” 6’?5@Lﬁuﬂﬁmaﬂsgfwmiaﬂmauiﬂmai’wuﬁisumyﬁuMﬂaéﬁuLaa il
s mmmamuﬂmmmﬂmmmq6’]auwummmmmaquﬂﬂg‘wmmvmw
‘UiuL‘VlFlE)EJNEJ\‘WIT\]uﬁ]@ﬂ’ﬁﬂﬂmﬁMWUS“{J@QﬂQ‘Wﬂ’lEJVNE"{ENE’WJ’mi’JiJmﬂ’]')N’m“U@ﬁ]’]ﬂﬂ
vesnguanesznitsUsemaiioussaitmanslunisinwianugAsssusisludiy
isugAanardeaunaznisiansnludniasivinfentuludadnvaifuandagldlu
vy

undsy
m”aazZsﬁaﬂ"maUﬁz/a%ﬁ%um'a@“’im;/ What is a fair international society?

dmsudieundy dpuseninslsemeangfsssufoderuiilusssy (equitable) Tuwd
a @ v acs o Y 15 =
YodAsugnauazdenunazliiAesideaduuaziu (decent)  Fadwdmuieves

10Tourme—Jouannet, Ibid., pp. 184-185.
"Ibid., p. 217.
“Ibid., p. 206.
“lbid, p. 207.
“Ibid, p. 210.
“Ibid, p. 218.
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NVNIETTMINUSTMAIIAIEMITHANLESN3TUTEN wazyineiigaudivzdonduniy
I P & 4 & - ¢ s ag 1 o 16
\usssuniuuweilugudnans iWuluiieysslevivesyed Tlivesdy

Y a 4
VAININYE

wifsdeiduidvuaiinginda 219 i) widauuuludeusy iRt
warUszifiudnuiiddyuasitadlaresnguineseninsUssmaindensiauiuas
mssusesinandiiiurumenemvesideulunsuemnuszifiuegnaseusuiign
whiladululd afsderduifdanmuasmngdmiuinngrnesenisssmeuas
fitaulafiazldianuidniungruneassailudesiu 16suifmududou
Houudauazdodrfnvesngrunsassarnil ufaadiniuseszuungmnesening
Uszmafidueg

aelsAd JInndldetauouuzunslsznis nanfe deandiosvelilou
naeaaaudinssaBsiineudsios fifsuazannsngdlaligeruadosmunii
vowuldRTuislussiuiidudengrunsussdefionionng Boufufunssids
Tasudiau uenannil msnanessdiusinanfivernwansluituiiiisate ALTEUTIUIN
nseduteviosndiegisitaauluundseiiu wu nsifidsunaniedymives
wevensdegiudymanueinaulasiliesuieinulouiedena nindnnisvse
FBrsegnals’ iligenildaunsadlaldedsdouiiteligmusnleueinions
Lirdoanudofaiuvaideu

“Ibid, p. 219.
"Tourme-Jouannet, ibid., pp. 61-65.
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Tourme-Jouannet, Emmanuelle. What is a Fair International Society. Oxford: Hart
Publishing, 2013.
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