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Abstract

The purpose of this article is to show a law genius of Prince Rapeephatthanasak,
who is the father of Thai law, through his role as a professor, emphasising on his
lecture about the law of evidence which is a part of court proceedings. In the
lecture, he gave an explanation about the proceedings of court under the Three
Seals Law and then offered valuable suggestions on how the law should be
adjusted to become civilised. His advices could be divided into four main parts: the
first part is the determination of the point in dispute; the second part is about the
determination of the burden of proof; the third part is about adduce evidence; and
the fourth part is about the preponderance of evidence for deciding cases. A study
has shown that there are striking differences between his opinions interpolated in
the lecture and the Three Seals Law enforcement; this, not only, leads to signs of
legal improvement, but also builds a firm foundation for Thai legal process
nowadays. As a result, the legal system of Thailand is, eventually, accepted by

many civilised countries.

AanAgy: wezdauminguaneglve, nguuneanvueneu

Keywords: father of Thai law, law of evidence
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by evidence proving theirguilt beyond a reasonable doubt’, see, Washington and Lee University
School of Law, “The Presumption Of Innocence In Criminal Cases,” Washington and Lee Law
Review 3, 1 (1941): 82-92; Francois Quintard-Morenas, “The Presumption of Innocence in the
French and Anglo-American Legal Traditions,” The American Journal of Comparative Law 58,
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University Law Review 68, 5(1993): 979-1002; Sandra Guerra Thompson, “Beyond a Reasonable



M58155°UAWA aUuTRFans 9

a

Anwnguang a Ussinesanguisle %’Ua‘m%wamﬂLmemﬁmLLUUﬂgwmamﬁumﬂﬁ dana
THAnNEuatuzuAlrUuAsuIERansanauveding Fifinszessviiuldussenslily
LANLasIN

o

“pusssunlasnantezlsluiFesiutu aududasimeiuun
Fu.. \fledudiasmninnssvinfin. wéa udnsnisdesdnidedngiidesiv
tulaildnseviin..
MNAUTIIVINTZDIAYINY LandliiiufemnuuaniaaInisfinsanaulugatineud
wiudaeg 2 Usenns Ussnsusnaenthitlunisimeiudndu yaraladugnanmitdiae
Huginssvharaiiainiifidesiigadlimaiiu flvlvsiasduifigadmiuuiaivemu
Uszmsfiaeshededuivguauuignivesdas Suassesgnduivgulineuanoindy
fusgvd Sedasaziaruiiauazesiulnuireiiiefimumdnguiiuidausnaandeasds
Suawenswiiu AldfanuRndusvnzgniufuuiegnndm
ngmnglngluaietegtuludinvemiilunmstmeudrdunionsznnsiiged
uuamﬂﬁumimm%’mmsnﬂuﬂ‘uausrwavaqﬂmumuiﬂmﬂﬂivmaﬂg%mmﬁwmimﬂmm
uH 317997 84/1 fnsmdnliigeudieland181e gannudeduiinnsgnisiga’
uana Nt 1Ms1 84/1 meusiedidenwsieludnia drildeduiugulilungvane (o
Fulvgrumungvang) vieddeduivgiuiinisenfudesusnganan munfisssuaves
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Abstract

Yoga is becoming popular these days for all kinds of people and providing
income to those who do business in the yoga industry. This paper studies an
intellectual property law issue regarding the piracy of yoga sequences. In other
words, the issue is whether or not copyright protects yoga poses. It is an aspect of
the issue of the idea-expression dichotomy in copyright law. The protection of yoga
sequences by copyright is not yet the law in Thailand. The issue, however, has
been brought before the court in the United States. On 8 October 2015, the United
States Court of Appeals for the Ninth Circuit rendered its decision in Bikram’s Yoga
College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763, (9th Cir., filed
Oct. 8, 2015). The Court of Appeals for the Ninth Circuit held that yoga sequences
are not a proper subject for copyright protection. The main reason is that a yoga
sequence is an idea, process, or system that is designed to improve health, rather
than an expression of an idea. Since the yoga sequence is merely an idea, it does
not meet the requirements for copyright protection as a choreographic work or a
compilation of copyrighted work. Therefore, yoga sequence cannot be copyrightable.
As a result, a yoga sequence does not provide exclusive rights under copyright law
to its user. The impact of this decision is likely that everyone can do yoga without

copyright infringement.

AdALY: auans, Toay, NUUINNTTY
Keyword: Copyright, Yoga, Choreographic work
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(April, 1).

3Watton, A. G, The Top 10 Cities For Yoga In The U.S. [Online], available URL:
http://www.forbes.com/sites/alicegwalton/2013/04/26/the-top-10-cities-for-yoga-in-the-u-s/,2013
(April, 26).
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Evolution Yoga, LLC, et al unanuildsvednwinisiiainunuasesimislengnig
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2. AVIINEAVENIVRIUTEINAEUIFRLNTNN

%’gﬁ'ﬁiméfgmaqﬂ33mﬁaw%’gaLzﬁmﬁmuwé’ﬂﬂ'1ﬁugmmiﬁummm%’wéﬁum
oy lilu 1931 1 eyunnsy 8 Yegesd 8 11 “%’gﬁiiuymﬁiﬁé’mwLLd%’gamiumi
duasuauimidimiadvendans wazalsduduusslesd lngldandusifissdifien
lunuidgunarnisrunuliguseius wazgusevg ngludieszesiaidudndn’  uag
Tudumesngranedednsiveiulilulssmmansgeusnmie nesvdygAavans a.. 1976
(The Copyright Act 1976) %IqLﬂuﬂgﬁmEJﬁﬂﬁmathJmﬂ%’gﬁiium Tnedlndniiieades
funshunsesimidleay fadl

a a Q‘t:l' Y 14
2.1 Ui:mvnmuauua%ﬁwsw‘lmmaﬁuﬂumaa

I3
vaa a a

WIEINUVUYYABVANS A.¢. 1976 UIRMTT 102 ﬁfmuﬂﬁmuﬁiﬁ%’umiﬁmmm
oA (1) 9u3s50uNT30 (2) MMUAUATNTIY (3) NUUINTTN (4) uuandlagFly (5) 9w
AR UNT IR tazaulseRuInssy (Pictorial, Graphic, and Sculptural Works)
(6) unmgusiuazsnlaniruiandu (7) udstufindes uag 8) snaninensu
1797 102 (a) Fvuslinudunsesdvansivaulssianeig 4 Taedidouly
Mautuardeufnnnmsdisuresadiassd warasdosinistiufinvesu (Fiation) lne
Sufinvosnusuiiavansazendeismsfiannsniud wdnlvl vioaunsodoasliiimiemse
wssliienstromdemaniediienis 9 uenainil wias 103 Savundn cusuiidving

= . . v aa a £ vy 6
FIUNINTTIIIVUIN (Compllatlon) IUBUUAVANTHN1UUINTT 102 AY

QB/kram ’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763,
(9th Cir,, filed Oct. 8, 2015).

*The Copyright Act 1976, Section 102 (a) “Copyright protection subsists, in accordance
with this title, in original works of authorship fixed in any tangible medium of expression, now
known or later developed, from which they can be perceived, reproduced, or otherwise

communicated, either directly or with the aid of a machine or device. Works of authorship
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2.2 AMuINEUINTSNvasdinuAvAn UssmaauigewEni

dmiuanuunnssu (Choreographic  work) wszs Uy Ravans a.A. 1976
lailglsirnumnglfusdninmuavanissmaanizenidniesunelu Compendium of US.
Copyright Office Practices, Third Edition’ dataduldifletudl 22 $ueu a.a. 2014 Tag
93U18A1I1 Choreography 119 nAlun19INGA “choreia”  wlad1 NISLAUSY Lag
“craphikos”  wlai1 madeu’ Tuad Horgan v. Macmillan, iInc.’ A18QNEINA 2
ansgeuiniitdadein madu fe nsedeulmuesiinmeludmgladuwnenifienisd
Auduiuseiui drdneudeansldanununsnuugnssei MsnuTINLaEaIs
Iaspenaedeulminsisulazsuuusessuiitianuduiudiu’ udldldnneniuiy

include the following categories: (1) literary works; (2) musical  works, including any
accompanying words; (3) dramatic works, including any accompanying music; (4) pantomimes
and choreographic works; (5) pictorial, graphic, and sculptural works; (6) motion pictures and
other audiovisual works; (7) sound recordings; and (8) architectural works,”

“The Copyright Act 1976, Section 103 Subject matter of copyright: Compilations and
derivative works “ (a) The subject matter of copyright as specified by section 102 includes
compilations and derivative works, but protection for a work employing preexisting material in
which copyright subsists does not extend to any part of the work in which such material has
been used unlawfully. (b) The copyright in a compilation or derivative work extends only to the
material contributed by the author of such work, as distinguished from the preexisting material
employed in the work, and does not imply any exclusive right in the preexisting material. The
copyright in such work is independent of, and does not affect or enlarge the scope, duration,
ownership, or subsistence of, any copyright protection in the preexisting material,” [Online],
available URL: https://www.law.cornell.edu/uscode/text/17/103, 2559 (wguniAw, 1).

us. Copyright Office, Compendium of U.S. Copyright Office Practices, Third Edition
[Online], available URL: http://copyright.gov/comp3/docs/compendium.pdf, 2014 (December, 22).

"COMPENDIUM (THIRD) § 805.1

gHorgcm v. Macmillan, Inc.789 F.2d 157 (2d Cir. 1986).

10Horgan v. Macmillan, Inc., 161,“[d] ance is static and kinetic successions of bodily
movement in certain rhythmic and spatial relationships.”

"' COMPENDIUM (THIRD) § 805.1, “Choreography is the composition and arrangement of

a related series of dance movements and patterns organized into a coherent whole.”
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AuugnIsIvesavsgeEniurnuiinauynuuuiiiosnnlisnds Sodal dances
f198199U Ballroom dances, Folk dances, Line dances, Square dances, Swing
dances uaz Breakdances Ssmaifumanidunmsduiieuiluansouands uand1san
suugnssiuansldionizyaaadiiutnuansifivnwe  mnlknisduases Sodal
dances \Husmungnssunielininst 102610 yaralafuansindudu 9 luftassue
doudunisazidndedvivoadmeddviluiduiifuissmaduiionuaynauie
Wurisuiieindsen Tuvarinuungnssundunsuansioasisamuiiolvigauldsum

wananidrinnudviniuszimaanszewiniliuuimsinisveamedou
dellsavavsluimenseufnifulienails wu vinemsdueues madualuivesa
y3evimng Slam dunk Tufmurafinuea Wudu uihmavaidasuansteasisumunas
fnuniuszneuvieiinisesunglaegusseneseminadu msznssuinsuiuegfurinee
vosiindwn lalldTuegifurainlumauansiisiinefivsfosndesgfuninadeulmues
$9n18 wAimnueaniouainueatudiosaniengiugninueaniognuiaifinuoa
Hudu seweuatuientul] Jeildmuanangina nsuansazasdnd fwmnune uas
Aavrdlestusnlionafioidunuugnssuls’

2.3 N3UANIBBNTIAIUAR
wszswdyaAavanS A.e. 1976 1e31 102 (b) fsuain 5%%m§1@iﬁm3m5q
AINAR NTFUIUNIT TURDY S2UU WIDTBN1TIIL JULUY FBnsuaznisdunulaidnne
wanseanlusuuuulafnuwinguinedvansazlinnuduasesnisuanieandeninudn
(Idea/Expression Dichotomy) IﬁﬂiﬂﬂgLﬂm’luﬁuﬁa%ﬁw%‘muﬁa 2.1 V199U

COMPENDIUM (THIRD) § 805.2 (F).

“COMPENDIUM (THIRD) § 805.5 (B) (2)
“COMPENDIUM (THIRD) § 805.5 (B) (3)
®The Copyright Act 1976, Section 102 (b)“In no case does copyright protection for an

original work of authorship extend to any idea, procedure, process, system, method of operation,
concept, principle, or discovery, regardless of the form in which it is described, explained,

illustrated, or embodied in such work.”
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wdnddyveng 102 (b) Aedvanslulirnudunsesluluiniudn 35
funouuaznizuiunis lnefadfiieadesturimidlensdo afl Palmer v. Braun'® Tand
Harry Palmer 1Juiin3ninen FnsAnwniefunisiafuazanude uwazlud a.a. 1987
TanAiandngns “The Avatar Course” apufiiiinSeuisfunsiannaiuaznisuoslan
Tunddl fidFeutuusiiUandngnsunnnii 50,000 au landideugiienisiiadiieldluns
Goulaogiionveaniiu 3 neufe seundadunisduun 2 Ju uazfimadadmiunisilnad
Usgnoulude 264 wi iieinFuthdsvdngns Welnmeuniaaoud fiFeugnuusiiil
fAnpouaes Ae The Exercise Usznaulusng 39 min 1Asafumsideusioruduetves
disvuiulanmnuduaie waznouaimiAeddu The Procedures Usznauludne 77 wih
gilonnsasuveslandgnuvaiduniwduuenainaiwidanguiis 14 aw1 1ReIRY

&

e

nsrUIUNsENEUN1SHaR 31188 Eldon Braun weidudaeulundnans Avatar Course W
sounlfoonuimdngns “The Source Course” apuligafiumsiladadiefiuvedand
Tondailesdnasin wdngns The Source Course alindvans The Avatar Course
AagNsIalAIA 11 ansgeiusni 31adedn nssuiunsau1dualn (mediation exercise)
flosunelugiionsiafduldlésunisduases msznduduneu vionszurunsediamils
wigiletuiiunuassunssuiiléunisduases madhedunednin nside wuilfunaun
nnsldauazametsiiodfivad sududunounaznssuiunisedimils ulfay
lailédmaentasanianu udlienaldiunmsduasesieauans

Tuad Publications International, Ltd. v. Meredith Corp,mmaQMﬁiiﬁmﬂ 7
ansyosniidadeludyniin vilsdeyinenis “Dannon-50 Fabulous Recipes with
Yogurt”  fifusslésiusugnsemsiivindaeleiisd Dannon  1Huausuiavaniuiolsl
dugnsondufissnisesuisduneuiiagyinlisuanunsnvheimsld v
an391M1579na 1L WiiBan1559U5 095919 9 wlddiedu Jevilansermsly
mifsdelilésunnudunsosduand © ddunsnunutedinnidadilifesuenalallis

& g

nsfuasadlaugasomstuadil lWudu uimniluntdsderhemisgeulasuainuAuases

“Palmer v. Braun, 287 F.3d 1325 (11th Cir. 2002).

Palmer v. Braun, 287 F.3d 1325 (11th Cir. 2002), 1334.

18Publical‘/or75 International, Ltd. v. Meredith Corp., 88 F.3d 473 (7th Cir. 1996).
19Publical‘/ons International, Ltd. v. Meredith Corp., 480-481.
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Bunussunssy il luFesiifinrudiumainnisd omnsiiusdadusiaatiiean
n13lansons nniinsaseassacmeaiuiseranaingeg1uiisanaluniswansesn
FemnuAnfomsenaldsumsduesesdiedudndle”

uanNE 11977 102 (b) Sarnunindvdnidiliaseunquisszun (System) luad
Baker v. Selden” lawfi Elizabeth Selden \fun3enwes Charles Selden Hasduag W.CM.
Baker iifoifiaa3slumfin Charles Selden ToumisdeTedn “Selden’s Condensed
Ledger, or Book-keeping Simplified” Tut a.¢. 1859 Lﬁ'mﬁ’mzwmiﬁwﬁ’m%gﬂLLUUTM;J
(Book-keeping) Faflifiea 26 wih warilsuau 650 Alunilsdesnann ssuunsdavindad
fuduuuurefudaiilinsondeya udedislsnmunsiadminenisdoldldsuanuiey
foundnasdasmineniisdoioatunsdarihTaddessuuuientu Charles Selden
witszaumudifalunisdwiing e Charles Selden W@edimas Elizabeth Selden (g
Avdvsluniisdovesaninu Fadulandfiosin Snasazdedanslondlumibsdoidafuns
Favhszuuta® Tnednaenseuunasisn1sdavindadd Charles Selden Weuls” GRBGNGD
anfgoiinnidedenilsdeifeafunisuansruuvesnisinviiiydin nsuanioenda
arwdsluszuuvesmsdavh oy tulifumsduases wisiessuunstarindyddulallasy
nsduATesneAvans” nandndonils Aild¥unsdunsesfedesuneifgituszuuns
$avydil Charles Selden Andutu’™ nsiisnaetisn1svessyuuii Charles Selden
Antundnih Feudedlul Tnswdsuguuuunadeu naiiaue uazideln 19suuuy
109m1519M 587 T TS luisnnsuanteandinnufnuesdnasies” suasdilianis

“ad W335¥Ana uazieniuns 33le, “m3fuasesdvavdluemisuazgnsenns: nsdany
Wisuiigusenissemaansgonsniwazine,” 2sa1saunnwIIafiunguune 8, 2 (2555): 69-81.

“'Baker v. Selden, 101 U.S. 99 (1879).

22King, S. H., “Are We Ready to Answer the Question?: Baker v. Selden, The. Post-Feist
Era, and Database Protections. IDEA,” The Journal of Law and Technology 41,1 (2001): 65-100,
16-77.

“Baker v. Selden, 101 U.S. 99 (1879), 102.

24Samuelson, P., “Why Copyright Law Excludes Systems and Processes from the Scope
of Its Protection,” Texas Law Review 85, 7 (2006): 1921-1978, 1932.

“Baker v. Selden, 101 U.S. 99 (1879), 101.
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27 U a aa U 1 a ¥ a
Golan v. Holder” anagsananigeiusn1itadedn NnuuiAuAn ngud wasdeiiaass
lusuduiidvaninnuiassusuiuinaunsoagldlalenuainanlineunsdansisoe
N15kaNI0aNTIANNANYRIaT19aTTAWNITNT R lATUUTElo vl INNITANATOIAIEY
a a £28
Avans
3 . . = @ 1 Y = a a0 v

Aa@n512158 Melville Nimmer fa31uuiun n1snnakuianuaniagluialgane

W Ll dudselogdudiisanguuiedeanswinguy widudulsslosidnonisaaliganis
U 1 a ¥ 29 U % = 1 a a ! (. .

wareiuegrululszydulaedie” dunanddiiiuianasninwisdnsseninaman First
Amendment °Uaﬁgﬁi'ﬁwfgaw%’gaLaﬁﬂﬂﬁiﬁam%ufiﬂiwwwnaLu%ﬁ’ﬂummamaaﬂ
wazman Copyright Clause @srimualily 110571 1 9yu1ns1 8 Vagaed 8

2.4 ANSuALNe9RY?

Y
va a a

WISV UAFVEANT A.A. 1976 W1ATT 106 AnuADENSuALieLFen
‘I =

(Exclusive rights) ¥9997U9991UAUEN5I1 A18lauIns1 107 83 122 1[1Uesavdnseoull

(%
3 d

Ansusiieanaznseyivse g aunseyitunusuiardnsasil (1) Mgrnuluguwuudiun
A ) v 2 ) U aAa a & \ Ao 8« )
vsolanian NsUTuANdes (2) AnLUAsUBULEVENS (3) wIndreaunvihg mselanian
FUNNLALUD MU LT RVENSLAAISITUBUAILNITVIEUTBNT Lo UAMULT UL VDIA83T DU
PIDNISIALY UIBMSIEY (4) NNSLARIIUEUTIAYANTADE51SUTULUFIUVDIUUTELAN
IIIUNTIU AUATNTTU WINTTN ukanslaenisld Munmeunsiazaulanyiruiag (5)
NSHANNIUSUIAVENSHDAN51 T U IUNTAVDINUITIUNTTU SIUAUATNTIU UUINTTH

“Ibid., 105.

27Golcm v. Holder, Case No.10-545, US Supreme Court.

“Ibid., 24.

5 Nimmer, M. B. and Nimmer, D. (2015). Nimmer on Copyright. § 19E.04[B] (“[Flree
access to ideas is vital not only for copyright law but also for the maintenance of the

democratic dialogue . .. .”).
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UAINIA N3TlA LagUsERuNIy I myaraluun neunssenulaniruan
waz (6) NISLAASIURDAITITUEMYTITNTAsd U uLdelaedTRTTalunstlvesuds
Yunnides

3. Afl Bikram’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al

3.1 Yaiaa3elunf

Tanii#e Bikram Choudhury Wulafidiasnanian Ussmeduiie Sudeuluas
dleeny 4 T Enilu Hatha leagiendn Asana landWaunviimisleagdiunu 26 ¥
(Sequence) uwaznmavigla 2 vin lud A 1979 landdsunilsdododn “Bikram’s
Beginning Yoga Class” ﬁmﬂ%’gﬂmwuazaﬁuwLﬁmﬁ’umit,ﬁuiaﬂz 26 M1 wagnsmgla
2 i1 Wuaan 90 unit lusiesiifianufou 105 ssmvisuled Fadugungivalues
Uszineduie Tandimsaamifeatunsaeuleasliuineulaeiiauadn Hatha lens
Huannsaiezgreiostunarsnmennsiiuiheniesinsuiniuly wazlandamedeou
ni9d@e Bikram’s Beginning Yoga Class Hﬁﬁﬂﬂmuam%m%‘mawizmﬁaw%’gam%m Foun
Tud a.a. 1994 Tandildan1si3ounisaeulonziondngnsin“Bikam  Yoga  Teacher
Training Course””’

U8 A/, 2002 ua 2005 SuALARE Mark Drost uay Zefea Samson adt3eu
lurdngmssanadldszegnalunisisey 3 e sieunlul A.A 2009 Mark Drost wag
Zefea Samson $aufunedUs$v Evolution Yoga LLC 1Uanisissunisaeulupziany
vdngmasneiusmiamsaou Hatha loay wagloazou Jausznaulusevinmaleag 26 i1
wazvigla 2 v Wunan 90 wnil luesiifianudeu 105 ssannsuled wileudu
wangasvasland

dlefuil 1 nsngrau a.a. 2011 landthafunflessiasfieana Central District
of California suluratuguin snasasfindvavaluimleaslonduazlumsiisiae

*Bikram’s Yoga College of India LP et al v Evolation Yoga LLC et al, Case No. 2:11-cv-
5506, (C.D. Cal., Dec 14, 2012).
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Fansaeundngnslonzmilouturadand Tandiiuin imndeesiilandaoutuduay
ugnssuneliins 1026@) iaimdeasdaunusaus Compilation) oswanlan
Iaidenuardasearinmaleazveslaninasnsseziainsvinviileag 90 wiAlunanans
uennilanddadnein wilsdeilandameToudeansly fimsosuisuarsulsznourimis
Toazagmelunisde Wednastmimdleeslulilaelllisveygymiadunmsazidadvans
Tand“dagdudfedlimatidfiminulngsiuin’ (Defendants’ Motion for Partial
Summary Judgment Wulumu Federal Rules of Civil Procedure, Rule 56 fifuunin
gauenadudfoseliimaiiminnwlassruamngFesweuandldin nsdimudiilos
vidorlyinng ldfiteliudeiuluFowestaymieiiiants awdldudaiuludongung)™

dleuil 14 $unAw A.A. 2014 A Central District of California lagyiu
AANIN®1 Otis D. Wright, Il Iffimnwilagsiusa (Summary Judgment) 31 vimnaleng
lail#Sumsduesesdienguunededng Suasisifiamufinguasndadvansdmiunsasy
nsld viemsuansvitmsleaswilouduvedland

landgyssal uaziileTuil 8 nanAu A 2015 agnssalata 9 ansgeuidng
fnitaduiientunislinnuduaseshmsleasseauans ogsaulagsd

0o aa @ I a 36
3.2 ANdYRIANagNSIAlNIA 9 AnsFaLENT
1. maleazduiieosulmiudneg1amis wastdussuu Tumnaulkazisn1sveg
NSNS NNERATY

“Ibid., p. 2.

32!\/\cCalLion, K., and McCormick, J., “Feeling the burn,” Intellectual Property Magazine
(December 2015-January 2016): 8-9.

“Bikram’s Yoga College of India LP et al v Evolation Yoga LLC et al, Case No. 2:11-cv-
5506, (C.D. Cal,, Dec 14, 2012), p. 1.

*Cornell University Law Scholl, Rule 56. Summary Judgment [Online], available URL:
https://www.law. cormnell.edu/ rules/ frcp/ rule 56, 2016 (May, 2).

*Bikram’s Yoga College of India LP et al v Evolation Yoga LLC et al, Case No. 2:11-cv-
5506, (C.D. Cal., Dec 14, 2012), p. 8.

“Ioid.
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magnssalaa 9 ansgoinini Meduluilyviin imaleas 26 viimnsdl
ussenglagliguninusenaveyluniade Bikram’s Beginning Yoga Class vadlanfiaglasu
nsfuAsosisell Wi Tunilsdelandusseneviinmsleazindu “szuu” wis “I8n15”
flazslinnauvesinme efe duden dudu uazndudoramediadussuy d
Tandandurimsloasiuunannsitonazduaiuivaisd sldinadanisnisunnd
adelndivnunsiudiy nidsdelanddivenuigeiudnit imisleagdnuiu 26 1 uag
Hatha leazdiesnwinseussmanudviienisoinisuiaiuld wenanAiussengly
uifsdoudn Tunsaeuloazedandtu faoumsyaiametountsviwimdlengenismela
yiuandn mevileezdursdulsslenidevsanazazuumela uasiilofioinlonsd 20
faeufiazeduiedn “nnniseantideiitnideusirdu 1unisldunasiuasndeanu
Wudsafuiunsiidusosuddoddidemas Wothdunun Addesfudduieldidu
nsusiel dwu Hatha leagiu Wisuiatowduanmiuimaiufiosfumdsonuls
$19nouay Asana  leagdu WuRanssunanienmiusssusnd”” asdiuldin
aaRUsznavdfyvesszuuilandnanisiedisuresiimidlenzuasnismelafiingg
Fasgavimausagyliduiusiu wilsdelanddwengeulmiviimdeazmuusazyiinia
fnasesliednaasinin eflezdunisguindesnardneioizvessnenie 1wu viteg
(Ustrasana) thelunisBadessioanaznszgndumds ¥inseeny (Sasangasana) @aifumi
nssfuiufiuinggRetienaviesiosiazdaununds” uandiiiiuinviimaleazusazyitves
Tandfidnisostuiuazdwmanestozde 4 fuly sulussuuuasisnmsiidmalselovise
rmeliinnuiie

usiegnslsfnn aaifiudn dmddeazidufissuaanufauiiduy e
wgs1vRyefAavaS a.a. 1976 1A51 102 (b) awiiuliannnisiimageaelsitadel lunad
Baker v. Selden f@ouviisdofidunuiivafunsnulse filsunisdoaslsifavdusiifios
Aidenlunssanuazsimieeninuilsadingn” vienslieuduasesdvanslumilsdod

37Bikram ’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763,
(9th Cir., filed Oct. 8, 2015), pp. 11-12.

*Ibid., p. 12.

Ibid.
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asungitunaunsindngeenlulalidnsusiiiesiifeungudmisdefiatunaunisiadie

3
PN

uilangdanilsdewinduiiegldsunisduaseslunuduideanivssinneuassunssy
yrmdleazredandiaduruiosuitnshdavounnd dalanduendsundsdeland
yimlengiuoonuuuiiiefnviwarusnmnsuiaiuresienievimdens Jadudd
lail#3umsduaseafedvavs

nslinnuduasesfiaimslasduninyinldfeedesldansdaslunis
AUATOIENS ImEJmaEmﬁﬁﬁ%éfsmaamaammimﬂ 9 ansgorsnilumf Sega Enters Ld.
v. Accolace, inc.” Mfaduin msvzldsunnuduesedlumnuAarionisvimiifivesnula
fAnduautue mmLLﬂﬂﬂ;ﬁmumﬂmamumawuuumuﬂgwmaam‘um imslenag
yoslanAdadufisanuinnudn duneu uazszuvsmilsiosnsnedalionaldsunns
Auasesnelifoulvvesnns 102 (b)

magnssninia 9 anfzeinideidadeieieslandiisatunsinies
yysleazdaduimsiiasnuidueudu Wi msmesaulifadestudouluves
luduiiagldsunnuduasosiedvdniuedasle nsvhsimnaleasiuenaazaisey
viomsiunmdindanuldienisindeulmiiuiugy lioreiliiavansluimisdanannld
mnumesnudananduFoniaiuinlaveusazau”

TuFeamsuanteandsmnufnil magnssalnn 9 anigowsng e
wasulguginduniseinflazuiadussninatunauAauasnsuanieandiniuin
msaslifanmsudadunamduagmduasesinengmneavansuar dvEonsgouunnsnaiu
Snquszasdvomisdelandiiieiduniseduneliiuageuitaginy wu nisdevedland
vengeuli Wadlaznii e1uliuiau vvimndleazuaznismelalaeresduresly way
vihvmaleagynviegnansanin Wunsdifetufuvilsdenesuiefisssuunisdainindlu
wilsd0983 Charles Selden muAf Baker v. Selden fail wilsdolandidufivsnisesune
uidsaufenudsududsslond Hadumadyruligeuhamiismsdunoufieugl

AOSega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, (9th Cir. 1992), as amended (Jan. 6,
1993).

“Ibid.

azBikram ’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763,
(9th Cir., filed Oct. 8, 2015), pp. 14-15.
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wiinguszasdvomilsdotideugnavdrslumnanuilundedeldannsaldldingzdnng
funsesdnanivinuly fuilnagonliidendsdelans winlanddavsusifissdifealuriimis
Toagilanduszasdlinuidoidos nislianudunsesimilongdeavandagsiflidn
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“Ibid., pp. 15-16.

44Fe/5t Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991).

®Feist Publ’ns, Inc. v. Rural Tel Serv. Co., 499 US. 340 (1991), 350-351Cited in
Bikram’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763, (9th Cir,,
filed Oct. 8, 2015), p. 17.
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46ATC Distribution Group, Inc. v. Whatever It Takes Transmissions & Parts, Inc., 402 F.3d
700 (6th Cir. 2005).

47ATC Distribution Group, Inc. v. Whatever It Takes Transmissions & Parts, Inc., 402 F.3d
700, (6th Cir. 2005), 711-712. Cited in Bikram’s Yoga College of India, L.P. v. Evolution Yoga, LLC,
et al, Case No. 13-55763, (9th Cir,, filed Oct. 8, 2015), p. 19.

ASBikram ’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763,
(9th Cir,, filed Oct. 8, 2015), p. 19.

“Ibid., p. 21.
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“TRIPs Article 9, “Relation to the Berne Convention 1. Members shall comply with
Articles 1 through 21 of the Berne Convention (1971) and the Appendix thereto. However,
Members shall not have rights or obligations under this Agreement in respect of the rights
conferred under Article 6bis of that Convention or of the rights derived there from. 2. Copyright
protection shall extend to expressions and not to ideas, procedures, methods of operation or
mathematical concepts as such.
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58Jesien, K. “Don't Sweat It: Copyright Protection for Yoga...Are Exercise Routines Next,”
Cardozo Public Law, Policy, and Ethics Journal 5, 3 (2007): 623-654, 634.

59Bikram ’s Yoga College of India, L.P. v. Evolution Yoga, LLC, et al, Case No. 13-55763,
(9th Cir., filed Oct. 8, 2015), pp. 14-15.
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Abstract

Upstream petroleum investments are high risks projects. In particular, the
foreign investor is confronted with the risk that the host state may exercise its
sovereignty and change the laws governing upstream petroleum contracts. This
unilateral change by the sovereign power may adversely affect the contractual
rights of the foreign investors. A stabilization clause may then be adopted to
protect the foreign investors from the exercise of state sovereignty. This article will
identify risks inherent in upstream petroleum investments, especially sovereign
risks. It will also examine the objectives behind the adoption of stabilization clauses
between the host state and the foreign investors, and consider the validity and
effect of such clauses under international investment law. In addition, the article
will examine stabilization clauses in the Thai model concession contract, and
analyze how they might protect upstream investors against the current unstable

political situation in Thailand.

AdAgy: Todygitonnutiunsiadyn, dyardintazuanllnsiduy,
ﬂg%mam%ammwdwﬂiWﬂ
Keywords: Stabilization Clauses, Upstream Petroleum Contracts, International

Investment Law
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The Importance of Establishing the Traffic Court in Thailand
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Abstract

The Land Traffic Act of B.C. 2522 has long stated the fundamental rights and
duties, such as right of way, that people need to comply with, but only a handful
of people understand or realize the existence of such rights and duties.
Consequently, the traffic situation in Thailand continues to be problematic and
grows increasingly uncomfortable. This is because of the lack of a “Traffic Court”
that could be acting as an efficient enforcement mechanism. There is, as yet, no
justifiably judicial agency that could draw people to bring their cases to trial. In
addition, the establishment of a traffic court would create a source of considerable
income that could be utilized in road maintenance and infrastructure construction,
the founding of traffic schools, and for the support of the traffic court itself. Most of
all, the country would be better prepared to deal with the future traffic situation
and the implementation of international rules since the country is now a part of
ASEAN Community.

AANALY: FNa93193, ansluneu
Keywords: Traffic Court, Right of Way
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¥ w.ai. 2558 winsdidunsianszuulassenmsaunaunieluussma woliduly
anudeulafildimualily Ha Noi Declaration on the Adoption of the Master Plan on
ASEAN  Connectivity w.71. 2554  fildfmusimungliussmeaundniaumsessn
11M5N15919 9 ilesesfuniaidenlesfuseninaUseimaaundn ASEAN  nedussuy
TnsseauaufuUssrsutaginig WeduaiulfAnmaudeiudeusslomisoUss v
Auduazuinig Wendeillesmaadmedy wsuaiiennusiunmianisi nsasmu
Msvieaflen msdeansuaniudsuszninsUssvu maiann uazduinmanglugiiaie
fdadldduiunslfidususssy nsanzogneds nsdeulosmisnionmi agdewals

itugthsaaln q3u Fauued, “msiinisdadimaanasUssmAlneniol” Tu lenansdne
nangAsHAINUNNT (NJamnumuas:  Ie188n1501593 el In1sAne d18nauA5UnITR,
2557).

“Ha Noi Declaration on the Adoption of the Master Plan on ASEAN Connectivity,
January, 2011, Jakarta: ASEAN Secretariat, ISBN 978-602-8411-62-2.
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13Lampangvc, We Are Asean [Online], available URL: http://www.lampangvc.ac.th/

lvcasean/page_asean.htm, 2016 (August, 2).
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(1) W.9.U. 9379399UN

5.0, 95195m19un Tdndnte “Avsludew” Faduavsiuguiadey 15l
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“William Burnham, Introduction to the Law and Legal System of the United States,
4th ed., (Thomson: West, 2006). p. 19.

15Joseph R. Nolan, Nolan-Haley and Jacqueline M., Black Law Dictionary, 6th ed. (West
Publishing Company: Abridged,1991) p. 921.

“Term is also used to refer to a preference of one of two vehicles, or as between a
vehicle and a pedestrian, asserting right of passage at the same place and time, but it is not an
absolute right in the sense that possessor thereof is relieved from duty of exercising due care
for his own safety and that of others. With respect to intersection, the term has been described
as the right of one driver to cross before the other; and it has been defined by statute as the
right of a vehicle to process uninterruptedly in a lawful manner in the direction in which it is

moving in preference to another vehicle approaching from a different direction into its path.”
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auuumwa’mimﬁm (Continuing Highway)
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18 o wa
Wﬁg'ﬁrl‘ljUfyliym"iﬁ'lf\ﬁV]'NUﬂ, HUINI 72,
PnsesedyaiRasnasniaun, 1ns1 109,
“California Vehicle Code (“CVC”) Div. 11, Chap. 4 §§ 21800-21809 (2016).
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(e) Fownifu figsd
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#lcvC §21800. Amended by Stats. 2009, Ch. 200, Sec. 11. Effective January 1, 2010.

“(a) The driver of a vehicle approaching an intersection shall yield the right-of-way to
any vehicle which has entered the intersection from a different highway.

(b) (1) When two vehicles enter an intersection from different highways at the same
time, the driver of the vehicle on the left shall yield the right-of-way to the vehicle on his or
her immediate right, except that the driver of any vehicle on a terminating highway shall yield
the right-of-way to any vehicle on the intersecting continuing highway.

(2) For the purposes of this section, “terminating highway” means a highway which
intersects, but does not continue beyond the intersection, with another highway which does
continue beyond the intersection.

(c) When two vehicles enter an intersection from different highways at the same time
and the intersection is controlled from all directions by stop signs, the driver of the vehicle on
the left shall yield the right-of-way to the vehicle on his or her immediate right.

(d) (1) The driver of any vehicle approaching an intersection which has official traffic
control signals that are inoperative shall stop at the intersection, and may proceed with caution
when it is safe to do so.

(2) When two vehicles enter an intersection from different highways at the same time,
and the official traffic control signals for the intersection are inoperative, the driver of the
vehicle on the left shall yield the right-of-way to the vehicle on his or her immediate right,
except that the driver of any vehicle on a terminating highway shall yield the right-of-way to

any vehicle on the intersecting continuing highway.
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(e) This section does not apply to any of the following:

(1) Any intersection controlled by an official traffic control signal or yield right-of-way
sign.

(2) Any intersection controlled by stop signs from less than all directions.

(3) When vehicles are approaching each other from opposite directions and the driver
of one of the vehicles intends to make, or is making, a left turn.”

#CVC §21801. Amended by Stats. 1993, Ch. 272, Sec. 40. Effective August 2, 1993.

“(a) The driver of a vehicle intending to turn to the left or to complete a U-turn upon a
highway, or to turn left into public or private property, or an alley, shall yield the right-of-way
to all vehicles approaching from the opposite direction which are close enough to constitute a
hazard at any time during the turning movement, and shall continue to yield the right-of-way to
the approaching vehicles until the left turn or U-turn can be made with reasonable safety.

(b) A driver having yielded as prescribed in subdivision (a), and having given a signal
when and as required by this code, may turn left or complete a U-turn, and the drivers of
vehicles approaching the intersection or the entrance to the property or alley from the

opposite direction shall yield the right-of-way to the turning vehicle.”
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2CVC§21802. Amended by Stats. 1988, Ch. 623, Sec. 3.

“(a) The driver of any vehicle approaching a stop sign at the entrance to, or within, an
intersection shall stop as required by Section 22450. The driver shall then yield the right-of-way
to any vehicles which have approached from another higshway, or which are approaching so
closely as to constitute an immediate hazard, and shall continue to yield the right-of-way to
those vehicles until he or she can proceed with reasonable safety.

(b) A driver having yielded as prescribed in subdivision (a) may proceed to enter the
intersection, and the drivers of all other approaching vehicles shall yield the right-of-way to the
vehicle entering or crossing the intersection.

(c) This section does not apply where stop signs are erected upon all approaches to an
intersection.

#CVC §21803. Amended by Stats. 1988, Ch. 623, Sec. 4.

(a) The driver of any vehicle approaching any intersection which is controlled by a yield
right-of-way sign shall, upon arriving at the sign, yield the right-of-way to any vehicles which
have entered the intersection, or which are approaching on the intersecting highway close
enough to constitute an immediate hazard, and shall continue to yield the right-of-way to
those vehicles until he or she can proceed with reasonable safety.

(b) A driver having yielded as prescribed in subdivision (a) may proceed to enter the
intersection, and the drivers of all other approaching vehicles shall yield the right-of-way to the

vehicle entering or crossing the intersection.”
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2CVC §5 21949-21971.
*Black Law Dictionary. p. 164.
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“lcVC §15603. “The purpose of this division is to help prevent injuries to, and the
death of, young children from the effects of being left alone in a motor vehicle, to help
educate parents and caretakers about the dangers of leaving children alone in a motor vehicle,
and to authorize a monetary fine to be imposed on a person for leaving a young child alone in

a motor vehicle in circumstances that pose a life safety risk.”
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“CVC §15620.

“(a) A parent, legal guardian, or other person responsible for a child who is 6 years of
age or younger may not leave that child inside a motor vehicle without being subject to the
supervision of a person who is 12 years of age or older, under either of the following
circumstances:

(1) Where there are conditions that present a significant risk to the child’s health or
safety.

(2) When the vehicle’s engine is running or the vehicle’s keys are in the ignition, or
both.

b) A violation of subdivision (a) is an infraction punishable by a fine of one hundred
dollars ($100), except that the court may reduce or waive the fine if the defendant establishes
to the satisfaction of the court that he or she is economically disadvantaged and the court,
instead, refers the defendant to a community education program that includes education on
the dangers of leaving young children unattended in motor vehicles, and provides certification
of completion of that program. Upon completion of that program, the defendant shall provide
that certification to the court. The court may, at its discretion, require any defendant described
in this section to attend an education program on the dangers of leaving young children
unattended in motor vehicles.

(c) Nothing in this section shall preclude prosecution under both this section and
Section 192 of the Penal Code, or Section 273a of that code, or any other provision of law.

(d) (1) Subdivision (b) and Section 40000.1 do not apply if an unattended child is
injured or medical services are rendered on that child because of a violation described in
subdivision (a).

(2) Nothing in this subdivision precludes prosecution under any other provision of law.”
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NYUNNY The Universal Helmet Laws UagdnsIn1siin

“CVC §5 15630-15632.
30 v wa
NILIIBULYEYRITIVINNUN, UINT1 122.
*'Colleen Healy, New Mexico’s 2015 Novel Motorcycle Helmet Legislation: Rider’s
Choice or Responsibility? [Online], available URL: https://www.networkforphl.org/the  network
_blog/2015/04/29/575/new_mexicos 2015 _novel motorclycle helmet legislation riders choice
_or_responsibility, 2015 (April, 29).
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(2) California Vehicle Code
A19910 W.9.U. 95195M9UNVRUTENALNE NYUNI89319500IUTLINA
ansgeuint axdmualaedaudein masasiisiuslunmsiinnsadfiinainnisnsesii
AndEungamasilifenss nszviiangasesiienss wagnsnszviiaafiefiieailes
Fenguanedu fell
(a) nszviiaiHungasasilifioussvize mnuiiedignszyiialasuluds
Uselnn Infraction  Ticket Tasunngdnasiiunadnumenisusudilneusuiten1s91as
vido Yitgansisasslen (iulnnszviAnamnsaiesedemalsifiasanasinuie
nstityasnsalseleviununisdiseA1usv) wieerandidnieoniein Wuaiuie
Ussamiilaiidndnesousefedusen wu
- Suililupnundafisiviun (Speeding)
. %ayaym%éﬁmmmq (Expired License)
- neileusavaney (Expired Registration)
%u?humuwmuwﬁﬁmmﬁﬂ (Broken Automobile Equipment)
AHudyayradliuns e Unenea (Running a Red Light or Stop

Sign)40
(b) M3n529ARNN 97191859 Tnssnngnszvianuiasinazlasuluds
Uszuan Misdemeanor  Ticket Ao nsnssvauiintu azdeadunisnsyinfinfidlng
Sramiund 19 saurieau wy
. Jusalagusenm (Reckless Driving)
Fusalaeuseanludud (Driving without a License)
Fusolaeilueygmiuifignifinaeu (Driving with a Suspended

License)

° o fa 1 = v a . 41
Vianensndaudiuunnavisensngauaisisae (Vandalism)

“cve Div. 17.



15815531 AWA asudReans 101

(©) ToAmmlunsdldy 9 uonanil fRminwimarsasdadisiafinnsan
Fafnmlunsdidu q Fudunisnseienuiiaieiifeniesdengrunessasuas
Lifeuiosnengrneasnas léun

. ﬂgsmﬁsjummaﬁﬁﬂmﬁ'ﬂ (Building or Housing Codes)

* SUNIUAINUASU (Disturbing the Peace)

. fevezldifuma (Littering)

. qﬁ%ﬁlﬁmuawﬁym (Dog Without a License)

oils AraasIvsvesanssy Sulidrunaiansanadiiieadesiunisnsesin

ANuAAAINNNINEPY WU nIdlfgTuTeun AN vSolane nandAnluvaziul vise
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Tnedpudalu uns 23152-232291"

2.5 msiansandennmiiinanluds

w.5.0. a5195m3un Iinanfeniseenludauayisufoaisleddudlasuludsly
Wiga 3 11951 Aeume) 140 mseenludmeadminauaas’ e 141 BUGTRves
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. ludsfiinannnissensaluiivinusen (Parking Ticket)

« TudsiiAnanmsnseyinindilungaasilideuss (nfraction Ticket)

. 1U§ﬂ‘1‘7iLﬁmmﬂmimzﬁﬁmﬂmﬁmﬁ%ﬁ8Lm (Misdemeanor Ticket)

a1 . .
lbid.
a2
CVC §§ 23152-232291.
a3 o va
NILINVUYYNTITIVTNINUN, U1951 140.
a4 o wa
WILINVYUYUAVTNININUN, UIRNIN 141.
45 o wa a
WILINYUYUAVTNININUN, U 141 n.
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46 U wa

NILINYUYUFAATIVINIIUN, UM 147-159.
47 o wa

NWILINYUYUAATIAINIIUN, UM 160-163.
48 o wa

NILINYUYUAITIAINIUN, WA 161,
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(2) California Vehicle Code

sdnmislaeiiluludesiu Wedtualasuludsnidmidnauaas §iuld
ansiazidensensuludmioufiasluds uazthdefinmingnszurufiansanmemals
ymngdulideniivensuluds futannsaduiunmstissadiuseniima dadamusuly
malusudld vieusinsgistiszriussuulnssredumedidnld

Tuluds azUsngseaziBoafiazudegnszviininanansavihogislsmnlésy
Tuds deil

- ynelavd (Citation Number)

- wihenufisentuda (ssuing Agency)

- %ufl (Date Issued)

- 1381 (Time Issued)

- §1uANNREA (Cited Violations)

- @01l (Location of Violation)

- %ammﬁmﬁnﬁﬁaaﬂ%ﬁq (Issuing officer)

- dpuiililuuananu (Place to Appear)

- nanfilluuanny (Time to Appear)

- vnearlsfnvisiasie (Court Phone Number)

o

vay vo Y] ¢ 1 (% 1 1 a ¢ @
MWﬂQ‘WIﬂﬁUIUﬁQ UszasAnazdnseAUSUNIUeIn19lATIu8 8 ulnesLin

=D

Fafuzns
- ﬁﬂszﬁWU%ULLazéuqmiugﬂ (Pay and Close Your Ticket)
- Spquoununist1sgluda (Request a Payment Plan)
- $peveneniantnszluds (Request an Extension)
- $09U9N13HNOUTY (Request Traffic School)
- Sowveiutinea (Reserve a Court Date)
- psvaevanurluds (Check Ticket Status)
- aseaeuAssIILluY (Traffic Fees)

“CVC §5 23610-23675.
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THlveyywduifidensuuumnnvesitudiuiiimunadesldifuiauiu™ widu Tog
Aldinanatie weNa Ussinv wi3eisnistineusuusiusznisle

AuvaneTlUves “Audilnousuiton1sasnas” (Traffic  School) fie aanuiidn
pUTHNENERIN1593195uazANNYaBnfElun3a519s Tnessifmuninunisduiuay
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fiinanmsnszrinngaas ftufinliluludud wasannsadlvandndeussiusuin
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fnguszasdvasnsdfinevsilaeriluised

1. ifieaudnaluds (Traffic Ticket Dismissal)

2. \iiasiinauasnselunstud (Driving Safety)

3. tieanazuuniusngluludud (Point Reduction)

4. \ieWawnsiud (Driving Improvement)

5. Lﬁaamﬁi%‘ﬁ&lﬂizﬁu (Insurance Discount)

(1) msfasandioiiinisilneusa
maduiiasaneugalidnssiiadilneusiitoniasasmudiiose win
fnsgilalldnssyhiinuasiudosmeonitly 18 Weureunthmanssyhaufnadsd snciuy
Tunsdl mstudenummuzluGandd wu saussyn videsausmningdunse
(2) YomaMsHna Uy
Audfneusiitonisanas SuBesiusauarainunfdudinggyinan Tdh3
nsinausulaluanedesms 1w
1. AugRNoUILINEN1393135 (Onsite Traffic School)
2. Anwdhenuesiithy (Home Study)
3. AUERNOUINITENT93195n198 WM B3R (Online Traffic School)
(3) Ueeniiu
dosniulunsdinadfungasasiuelud {uifinsevisldasoveiunis
Hnousiitenisesasia
1. gnifinasuludud
2. lingasaluvauziingUhime
3. Fusaludmsmnudaiunin 150 Alawnssedalie
4. Fusalaeusenm (Reckless Driving)
(@) wignagdlalunsineusy
nslidineusiAtunisasasenvaziiuaszAusunngiiiiu nmsdiineusu
Aensaneranfunsavdunguuuiivsngluluiullivuavieantesas nseazuuui
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fnazldsudoiauovielenialunsidiiflneusidonisasas Inslanizogabslunsdil
finsyvRndslaidfineusuneluszeginandiimuanountinisnsgiiaufinafadan
el iitordunistieafudliduifinssyiinashiauoiduniisssuy sufinainuaurs
avlilldlavesfdudiu q uasiiodunsativayuligidriufinevsldleidomsduiuas

P lUTaduTlAUannsiy
4. n159nas55181a

W.5.U. 95195Munlinanienisdnassmeldfildsuainauiunazseladu ¢
Tunns 146 “L'Euﬁhﬂ%’ummwaziwﬁ’wjzﬁaﬁjﬁlﬁ%’uﬁluﬂqqmwumumu%iu%’mi’mim %39
Tuviesduiinsznsrsumalneyszniadivun Tuusdiuninsamnaumuasvienauia
Tudmiaduiieldlumsduiunisiiertunisesas ludasSevaziduressiuiutiy
AUsu viselianduresiosduiinssnsrmmelveUssmaimusiiomn”

dewFeuiiisuiunguinsasasvesuaisuadedides 11ns 15630 nanalid
meldnnausu agdeshludnasstududieaduayulumionudwiolud

(a) Sevaz 70 Waniluseldveanauiawisiosduiu 4 vie msnuludain
ﬂi%Vli’Nﬁ’]ﬁﬁmqsllﬁﬂﬁﬂizﬁ’]ﬂ’l’maﬂLﬁﬂ%‘u diethluldlunsWauiuazuiuuss
SLUW%JﬂQG]ﬁﬁILﬁlEJ’JﬁUﬂ’]iﬁﬂU’]ﬁﬂéJumﬁ’lEJﬁLﬁm]’mmizﬁ’lﬁﬂﬁ?u

(b) Sowaz 15 wielinaunariosduhllddmiudualdinglunuuinisfiieatu
N15951950ALANUTU

(0) $ovay 15 Lielimautaviosiuinludasadunudises™

“sesedaiRasasineun, 1as 146.

*2CVC § 15630. Added by Stats. 2001, Ch. 855, Sec. 2. Effective January 1, 2002.

“Notwithstanding any other provision of law, the fines collected for a violation of this
division shall be allocated by the county treasurer, as follows:

(@) (1) Seventy percent to the county or city health department where the violation
occurred, to be used for the development and implementation of community education

programs on the dangers of leaving young children unattended in motor vehicles.
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1. AeliAanalnfisiuszansnmwsionsdsduldnguineiiosnn Afinnuivesia
fdoduussingiu wazilunsimussuunguunevesdszmelng

2. AelhAnussgslaligdudlsilomairdofimmdnugnszuaugisssu ieldud
TonanIv tasuas AN AsTIN

(2) A county or city health department may develop and implement the community
education program described in paragraph (1) or may contract for the development and
implementation of that program.

(3) As the proceeds from fines collected under this division become available, each
county or city health department shall prepare and annually update a listing of community
education programs that provide information on the dangers of leaving young children
unattended in motor vehicles and ways to avoid that danger. The county or city health
department shall forward the listing to the courts and shall make the listing available to the
public, and may distribute it to other agencies or organizations.

(b) Fifteen percent to the county or city for the administration of the program, from
which will be paid the cost of the county to account for and disburse fine revenues.

(c) Fifteen percent to the city, to be deposited in its general fund except that, if the
violation occurred in an unincorporated area, this amount shall be deposited in the county’s

general fund.”



108 I 5 atuii 2

3. faganiiymeeiiviuveadminnuanasuaziiminnumeafa

4. duaduliinguneasasvesUsamalnedanuuanaundstu sessumadn
ienensilugfinirendeu wasidumsujiRnuieulvvesnginsenden

5. andnIINsAnTIugURMe NsgadeTinuasnIndau

6. duaduliszrvuagasemiingsdns wiil uasifelunsamasundeiy

7. eldfldannaruivuagnisineusu annsotunlduiuleszuaNuay 1wy
auw theauw e Jusiu

nstsduldngmneasaslulssmalnedsnaussaninm neliianaugadeis
MaLATwgRaLardInueg1aTuLss esnnummhenuiifunalnddaluniswdnduly
Uszrnvuldnsevindednsuazwing lunisldnguaneasassudy venanidsanaln
flaznszduvdoalomaliuszvvulsihdefimmidrangnszuiugisss

msldmaluladiiledislunsdeduldnguune Wuiesdumisvesnsudilatom
99193 wazidunmsuitgmitvaremn maudludymanesvesuszimalnemisogizugin
nsudlatlamitaung lensadenalnflaznszduindinuazitonsasas n1sdndeena
95195t AdteliAnnalnuasnseunsainedndinlunmsasas

Jomasasvessumalne Hullgmitaidonnduszesnanu uazdwmanseny
siammqﬁyjl,?iaﬁy’qmqmegﬁwazé’mu MaoAIUTIAUATNINIFUVDIUTEY IV AN
Usgnisddeyusenisuda inannddelunsidsaldounvesysesvmu Adunaunaineauly
dndansvesnguang insgnstaduldngranevdeusu liiAauszavsam Lisinalniiay
olianusgelalunsuifnmungasasvesUsesvu

Usemadrdey w30, asasmneun i muavdnnisninifuguiiduana e
LAZIDITUNITVEERIMNLATEEAITENINUsSemeAannTnlugininedeuelIuad mnus
Uszinalnegaamhsanuiszdunsiunurlunisfiansandefinimasasliviaiendi
ana oy elhannalnlunisedndulissneuldnsenindensuiiiaungesias
Feferudnduswiou Tumsindimarsaslusemelng Tidandunumlunsiaduld
nguanelfiAnUszansam fiedl fsuiaauisaiaueuuaufafendialiviieaud
N AL AR IR AL NTIUNN S EAN YIRS AZ T LES “i'wwwswﬁ’zyajﬁ%’mﬁgama
95995” Llefansan



15815531 AWA asudReans 109

UFTUIUYNU

AMENTTNNITUIMIANAYASITU. T1891UN1TU T2 afeil  6/2547 [Online]. Available
URL: http://www.ojac.coj.go.th/doc/data/ojac/6reportd7.pdf, 2547 (Qmmﬁuﬁ‘,
27).

ANuANAsUMITLATsauLiuUsTmaieutu. Msduundyminsanasienien
auniaadngussynanendeut 2558. nguianisuudesEnITsine
NBILALITY NTUNTVUAMNIUN 20 NFNHIAN 2558.

dine nue. Adedi 22/2546 LLdQ%ﬁﬂmzaqﬂiiumiﬁnwﬂgﬂLLUULLazﬂ'l'iﬁ'ﬂé?ﬂLLNun
AR29193 [Onlinel. Available URL: http://www.ojac.coj.go.th/doc/data/ojac/
ojac_1462264549.pdf, 2546 (nanAy, 16).

dinavisnisaueiguuns. n1sUssyuAMeSguuns. [Online].  Available  URL:
http://www.eppo.go.th/admin/ cab/cab-2546-07-29.html#23, 2546 (n3N1AY,
29).

aB6u Aawued. “msfinisdndimasnasUssmelneviold > Tu lanansfinen wdngns
HAUNTS. ATVNEVIUAT: INedensinTn neslyynisAnw drdnausiima
WAIYR, 2557.

Burnham, William. Introduction to the Law and Legal System of the United
States. 4th ed. Thomson: West, 2006.

Ha Noi Declaration on the Adoption of the Master Plan on ASEAN Connectivity.
Jakarta: ASEAN Secretariat, ISBN 978-602-8411-62-2, Janaury, 2011.

Healy, Colleen. New Mexico’s 2015 Novel Motorcycle Helmet Legislation: Rider’s
Choice or Responsibility? [Online]. Available URL: https://www.Network
forphl.org/the network blog/2015/04/29/575/new_ mexicos 2015 novel
motorclycle helmet legislation riders choice or responsibility, 2015 (April,
29).

Nolan, Joseph R., Nolan-Haley and Jacqueline M., Black Law Dictionary, 6th ed.
West Publishing Company: Abridged, 1991.


http://www.ojac.coj.go.th/
http://www/
http://www.eppo/
https://www/




LUININITHIITUIARAIIURANIIULWILALNINIDIY VD
HUSENIUABINRNIE : ANWINTAIIVIINNUIEAIY
LAWY

599A18A519158 A5, O LvAMNNY
WNINUIAULIY






15815531 AWA asudReans 113

BUINNNITANINTUIARAIIURANIINILASNIDIYIVDY
HUIZNaUANITNRNIE : ANEINITAIIWITWNUIBAMANLAL IV TNLWNE
The Approach to Trial on Civil and Criminal Liabilities of the
Professions: Case Studies on the Lawyers and Medical Professions

Aa *
599A18A519158 A5, 93 lyALUIe
o/ 2 a o *k
AINUIAULIVY

Associate Professor Dr. Poom Chokmoh and Staff

unAngs

uneuilldiFeudeannnsinyiidedes “uuamenisiansanaiaaufianiaum
LAEN19919Y V0 UTENBUINTNANIE © ANWINTAINTNNUILAIULAL IV TNUNNE”
FadunsfnuBaluIAnuagiInsNIINeNgvang naenIuAnuniiaTgiLaziaualuy
smsmsmanguinefivanzasiiel i uuuimsunisiansanafinnuianisunaazmg
9191835 UsEN0 VIV TN NUIEANLAIUTENBUINTNUNNE Tnefny1idedeyaves
UszinalnesTouifisuiuinsssmna UszneumeUssmaildssuunguanganiauseimdl
fun ansgoniini Sanqu wazUsemanldssuunguuneasdnuaidns loun assusy
N¥uAa wazamiusasisaussioasudl

11 “Fundn” mneforiniididnvundudlanuitugaiiosfesiunsdne
susudunamaetauianuiruding wasduodwiifumians dvuussauniouuas
sssvssavesmulngany uiunuvifinasnisuiRauvesiuszneuivdni
gownsniinansenuseUszavudsuuiniswazsodiaulaesiy  Fainiseennguuieanie

* ¢ v o 9 v a aa s aa 3 14
9191588171 s9eKEwIENIINEngasumTadin anlifaans auediaansusn nuueed
WIMEFEIRATNTRE.

£ o o

*hy vo aw v aw o @ a
*iﬂiUVJUQﬂMH‘Uﬂ'ﬁ’Jﬁ]EJﬁ]WﬂﬁﬂWUuﬁﬁ]EJiﬁW@Juﬂﬂﬂ FUNNUAIDYATIIN.



114 I 5 atuii 2

Tnefivdnnisuas Inguazasdlunisauaunisussnauisnlasnisdnisesdnsiondn
AVUALIATTIULAZATETTININTN MvusRaudRgUTznouIndndedldsunisinausy
fanushuinidwesnadussuy werldfinstunsdouslueygnUsznauinndn Aonns
U32nouiBITNT09nUIEAN AnTzsnv Ty AnuIeaN WA, 2528 Arnualian,
mneANUduesrnTIvdn waznsuseneuivinvesunndinse sy aRindnaunssu
w.a. 2525 fsusliunneaniduosinsivndn il lunsdseneuivinvemueniy
WAZUNNEMINANAMUEEMEAUTEVIBULTUUTNT UBNNABITAIURAMINNYYHIENTS
U5ENauinntnuad 913099llAuHA UYL HILaE S 0N190I81BNAIY MINTN1SNIEIInHA
Lsumaulml,a £09AUTENOUVBINY VUL UNIUAE vy Tun1snansanAfAdUGn
Lnﬂ'm'ungwmmm‘zjwsuawmﬂm'ml,l,a“l,l,wwauu painTinTnitaeslvauazsinsszima
iiumauazanasnsfideudwaenndostudenisldnsruiunsnasguniaiosssy
AT Ingondengszifou doteduasdng iedniunszuiunisasuaunarnisading
neluasdng Tnefllnudaudduinifion navind fnnnsldluoygiauseneuindney
syziaandiiivun waziinaeulueygausenouindn amuaramiiniuiuisad lunsdl
npsg AT Invenaedivin wuiennnddiymuastes ieluussiu iy msdmun
AnaTRfUsEneuIn Inlideud1sh mssmuslueyymUszneuivdnnaendin nslaidl
STUUMINTINE0U Annadseifiuna uazssuumsAnuideideuds luduveanszuauns
fsanenasesssdvintamuneanuuasuddedamluUsaiunulusda
nane MsfvuAsEeYIAAeUaIL Aaonuialsziiuiosanilunisgussalnieluvesdie
UnAseednaig Tun1snasanAnAuHaNIULnIvadUsenaudvIdnnuigaIuuas
wgiy nszuaumsfinsanaaufiamesisdulunuuntygfvesussnanganeds
finsanaauns ulaefldfididadevesusssrumagvssalimunliinisiiesadiAeiiu
AridamuganuLaznsiesafAITuNITUINMIIMIWmvieasisugy  feldund
fuilnn FedosioufiRnunseaedyg@ishasanaifuilae we. 2551 Afuannis
LANE9AINYTZINANULNEIE RN TAUIANLWINATBUTENS 18U n1sDulieande
AlINTg AAINIANTERe119Le nseniiuaguissuieuliunguilaaniend
s1unatleandunuguilan anszn1sfigatl (Burden of Proof) #ildndn Res Ipsa Loquitur
Tnendnmszmsfigaidorionsefioglunmiiiu  Taslewzvesfusznaugsialinnun
fsznoussin  sauanislimafiunumidegnlunisthssuunisleaaiu (nquisitorial



15815531 AWA asudReans 115

System) wlgluni1siiansanad Inelusrunaralun1siansanAunIAIUS Lo NN
Madvuazdnduad lnemaiisnunaionneundngruunduldiewniiuannis  maduy
AEnauneues danuvisenuieauzdnauneladedisrmasuynin anmtymau

¥
a < a

LAATLAINAITHATANARALEAN IS Tneanzanndgmnatuluadunwndas Tuns

53

fsanad madsludiunumludegnuintn Ieedslalmiszuunisiansanafuuulsaiy
ulfegnafugunuy mszauasdufussuundmwuuiiuiliganuvisaosineld
thiaueneundngruvesnulimaliugfiansan Swuedguslaafiungemasing 9 s
ARABULIUNN AaaRIUT Y lUNITAITUININTFIUIVITNUD NN LAz N1TTUTINEIU
AiBenmamaesumsunmd Imamaimé’aﬁ%’aai’ﬂﬁmiuﬂﬂi%’uﬁawmu@%mmfyﬁa’tuﬁawaq
mnudetie assuvtesziuanulsngeaensuanudunandunislieuiu Tuvue
fanfzentn sangu assusgiumawazamiusassasaeesudldiianuddyiuneu
AiBoamgmenisunmd i dusgiann Tagneudidevaiiniilunislineazidoauay
anufiuludeifiatiwessuaivioma uanintuddidgmluduvesnmsivunddemens
wisvernadslifinsivusvdninasindaauiiuen  dwmunisRatsaafauRnnig
9IYIVBMUIBAMNUALUNNS U NTzunnsRinsanafoyduluauuntydives
Usgsnanguinedsiansananuengildszuunaniv Satendnnisdidiuafetgniuman
A158N159gaU (Burden of Proof) ué’nmsﬁqaﬂauﬁumé’a (Prove beyond a reasonable
doubt) Ingandenguiifsrsamisunms Snvenisousundnnisidedosnnudusius
sEwinnisnszviuazea (Causation)  lawlannziliedfuadnsivufjtamenmsunme
(Medical Malpractice) HtlamluFoansznsiigayl Annudgidevnoidundn dapnlunism
wapiidameuvdngu TasiameiSeannsguindn uasnsuidou (Medical Record) filsid
npmneiundeiau saentunulidedeluneufemgminanindn nsdaimidn
wenuvdnguiideadunmsnssilfiAnanudemelnedauds uaslnsemzadifeatuns
nszvilaguszanvuesunmsgangranenglivdnanuuszanmaudslumauns (Negligence)
Turuzfiansgenidnuazansweiandng (§angw) nsnszviwesunmdnazduniuiams
2101 feadunsnserilnelanuvs et miauaneg1s31euse (Gross Negligence) lneil
A3 (Mens Rea) Wity

ANzl TatauakurLuINItaru1InTn1skA b dgmisiun1siansunag
AruAnaung el Inesisaeivndn g sanasguivdnldieudaan



116 Uil 5 atiuil 2
USuUsennautinueguesfusenaudvan waseuun1sinnuyseiiiung n1sfinw
soldledlsiianuminzay dalidszuugiudoyanalsvesiusznevivndn Ufulse
N32UIUNITARUAINARYSESTINLTAINTALL 1WusTTukazanAaeInUnaNNIST0Y
ngeABUURTINIIMIUnaTes wagliinsifislnwlfunsunases lilemraimnga
Tussdurosmsadiny waslidinisdndinesuieeeudemedosilitugldsuany
WHeea1NNIsUTENDUIYAN
lunsiasanainuianauraeEUszno Ui InnuIeAu aumsiinguiiy
Wiasanefguslaauldiuafuinisvedn@nmuneainusieg wszazviliiaauu
s3suspUsEIvUIgnAuiideme 1esaniiauazain Usznda samsa anszlunns
figaudeanassaluremunennugusznaugsiauinis dwsuiv@nwnmg Tunisihszuy
leunlflunsfiarsanediiAsatunisuinmsmenisunng auaslvieauiuussssuuns
finnsanafludegnlviuntu dunvimlunsduduarsndofiortandy tnsane
foriaTeiifuanuiiunisnisunndviofaduuinsgruivndn Irinsfuilangiu
fidemafamaussianastutyTiduneuiideguesa Suhuamuduseusauiy

U o
[y a

AuwnneaniwazsyInerselundazaivn iwelilafdetvigddinnuiuasiuinggu

a S

JnTniuiets naenuthszuumsinaindedefinmauiiivuallungmneisiansuned
fuslnaunlddmiuafunndnnad vonandu engdifoduietuenuiiuiiiheiuing
yansunmsSdnuasameiunndsainaffuilaarily ddu Seesidudesdimens
vioisRansanadiunnsluanadguilaaluuisussiiu Wy nsivuneigainy
nsfvuasnasnslunisndunsesafnisfiosunng nisivussseziiatiunisdafiansan
Tidauvsnzaunazidusssy (Judu Tnefldnvuzvesitiansaniiarsnnudusssy
Tirugnsdifeussvvudidomonazfusznevindnumme Tneddsdonhiuasiosinl
Tun15Us2NoUINTN kazgd MIUITRATAUIAMURANIEIYY TudIuTeRvITNIUIEANL
Arsimualyiinasldaruluafazsidingruramannnsdl wasludiuvodmTnunng
AsUiuUsImdnanuiuRalagyszumlinisnsgiwesunmdiaziduanuiianisengn

Foudun1snszvinlaglanunnsoUszuNAULE 0981958Vt



15815531 AWA asudReans 117

Abstract

This article was compiled from research. "The Approach to Trial on Civil and
Criminal Liabilities in the Professions: Case Studies on the Legal and Medical
Professions." It is a study of the concept itself, and of legal measures to support it.
The study analyzes the problem and proposes appropriate legal measures to be
adopted in the trials of civil and criminal offenses by professionals, specifically
lawyers and medical professionals. The study compares data to the legal systems
of other countries. The methodology included the written law of the United
Kingdom, the United States, the French Republic, and the Federal Republic of
Germany.

The term "professional" derives from "profession" which means in Latin
“devoted herself for a life time.” In many countries, the term “profession” carries a
similar connotation to “vocation” (English), and “Beruf,” (German), which means a
profession that requires a high level of knowledge and training for many years,
followed by the passing of a professional license examination administered by an
entity controlling norms and ethics. Since the role and performance of
professionals directly affects the public and society, it is indispensable to
promulgate laws and regulations to provide principles and objectives to regulate
the profession. This is best done by establishing a Commission that will set the
standard and the code of conduct, stipulate the requirement for applicants, and
administer applications for a professional license. In Thailand, the Lawyers Act B.E.
2528 vested this power in the Lawyer Society of Thailand as regards lawyers. The
Medical Professions Act B.E. 2525 vested a similar power in the Medical Council.
Lawyers and doctors are responsible for civil or criminal liability if they breach the
elements of civil or criminal law. Regarding the professional responsibility of lawyers

and medical professionals, their professional boards in Thailand and foreign
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countries are similar in employing guidelines and measures of ethical standards and
professional responsibility to carry out unbiased investigations and impose
appropriate punishments. These range from a warning, probation, or suspension, to
a revocation of licenses. Nevertheless, there are several problems, including: a low
requirement for qualification; life-time licensing; an absence of measures to monitor
performance; and no requirement for continuing education.

Examining the procedure for professional ethics cases raises problems such
as lack of transparency, doubtful neutrality, the determination of the inquisition
time, and the right to appeal within the administrative body. In a civil case against a
lawyer or a medical doctor, trial procedure in the past followed the Civil Procedure
Code. However, recently the Chief Justice of the Appeals Court has ruled that a
case against a lawyer for legal fees, or a lawsuit against a medical professional,
must be treated as a consumer case, and must comply with the Consumer
Procedure Act B.E. 2551. There are many procedural differences between the Civil
Procedure Code and the Consumer Procedure Act B.E. 2551, such as the method of
filing a complaint, the nature of verbal testimony, potential waiver of the Court’s
fee, and the requirement of a legal representative to submit a case to the Court.
The burden of proof is different as well, with the Consumer Procedure Act using the
Res Ipsa Loquitur principle, which shifts the burden of proof from the consumer to
the business provider. The act also provides for a judge’s proactive role in utilizing
the inquisitorial system to seek out the truth by ordering evidence to be proved in
the court as appropriate. Judges can directly examine witnesses, but the litigants or
their representatives can only inquire of the witnesses after receiving permission
from the court. In medical malpractice cases, the court is not as active as the
system requires. A judge does not employ the full extent of the inquisitorial role, as
he or she is accustomed to the long tradition that both parties present their
evidence. Also troublesome is the large number of consumer cases that are filed
with the court. Furthermore, the standards of the medical profession regarding

expert witnesses hamper the role of the court in hearing expert testimony due to
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reliability issues, the criteria for the qualification of experts, and doubtful neutrality.
In the United States of America, the United Kingdom, the Republic of France and
the Federal Republic of Germany, the emphasis is placed on the expert witness’s
duty to provide reliable information and expert opinions to the court. Additionally,
there is the problem of estimating damages in the civil cases due to the vague and
uncertain criteria.

As for criminal proceedings against lawyers and medical professions, the
provisions of the criminal procedure code require that the criminal proceedings
must comply with the burden of proof principle. The plaintiff must prove his case
beyond a reasonable doubt, and he may employ medical expert witnesses.
Furthermore, the principle of the relation of the cause and direct effect (Causation)
must be adopted. In medical malpractice cases, the burden of proof mainly falls
with the injured person. There are also many difficulties for the injured person in
their search for and access to evidence. Professional standards and medical records
may be difficult to obtain; stipulated regulations may be unclear; and unreliable
testimony by expert witnesses from professional councils may obstruct the injured
person from gathering evidence. Under the Thai law, the proof for medical
imprudence employs the civil negligence principle, which means the plaintiff must
prove by conclusive evidences the cause of the damage and directly relate that
cause to negligence in the civil case. In contrast, in the United States of America
and the United Kingdom, the conclusive evidence must indicate gross negligence
with a pure bad faith (Mens Rea).

The researchers, therefore, propose the following guidelines and measures
to resolve the problems in malpractice case proceeding: implementing clearer
professional standards; increasing the minimum age qualification; creating an
effective evaluation process and monitoring system; providing continuing education;
constructing a central database of professionals; improving disciplinary investigative
procedures with clearer provisions in accordance with the principles of

administrative law; and increasing the administrative fine for a suitable penalty. An
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initial remedies fund should also be established to benefit persons injured by
professional malpractice.

In a civil case related to professional malpractice by lawyers, the researchers
propose that the Consumer Procedure Act should apply to this type of legal cases.
That would provide justice to all people and the injured client because the
procedure is convenient, economical and fast. The burden of proof shall fall upon
the lawyer who offered the service. In case of medical professionals, the Court
must play a more active role in searching for evidence in malpractice cases. The
Court should also insure that the appointed and registered expert witnesses
proposed by the Medical Council and Specialized Medical Board are actually true
professional experts with the knowledge that the standard requires. Also, mediation
under the Consumer Procedure Act should be applied in all medical malpractice
cases. Moreover, the researchers conclude that since medical malpractice cases
possess some unique characteristics, the procedural laws should be different from
other consumer cases. Those laws include: statutes of limitation; the requirement
of prima facie proof; the appropriate and justified determination of the hearing time
so as to provide a fair trial for both parties, the injured persons and the medical
professions, to maintain the duties and dignity of the professions. In a criminal case
related to the professional malpractice of a lawyer, the researchers are of the
opinion that there should be a hearing for contempt of court in every case. For the
medical profession, it is essential that deliberate intention, or gross negligence with

Mens Rea, shall be required for criminal liability.
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1.2.1 UYINAITNIITAUIARAINEANIIUNILAEN 991 1Y0UTENBY
Furdwnursanaludenge Fudesandsnguiingrunefiiendesiunisdsenouinndn
nungaatsatiu iesnnuneanaludinguianiiiedesiuafuandsiululuusas
fuma uaznnafisanguldidsmduanndnannmeglsy Wusalimneaudnguiosed
melinsmuauvesmnauuATasinss iU ssmaninaTsdufumnsasluaname s
Tanunsae ol nOVaNERINa1IUITNOUAIY NIEIUYRANUIEAN A.A. 1974 (Solicitor

4Bal, B. (2009). The Expert Witness in Medical Malpractice Litigation. Clinical Orthopaedics
and Related Research, [online] 467(2), p. 383. [Onlinel, available URL: http://www.ncbi.nlm.
nih.gov/pmc/articles/PMC2628518/, 2013 (March, 1).
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Act 1974) Wimwﬁ’cgfﬁ%’m@?qmaLLazﬂflﬁﬁU%ﬂ'ﬁmmng&J A.A. 1990 (The Courts and
Legal Services Act 1990) wszs1wUalAn1sliuINIININgMNNe A.A. 2007 (The Legal
Service Act 2007) wazasnANIUATMAnTEINsUTEMNA (International Bar Association: 1BA)
aunauuvisildusgmandnnsssrinsUssmadmuaeaUseng UR iRdmsuussnou
W INNLMLY (International  Principles on Conduct for the Legal Profession) B
ngszideudndndresiudldymnefazinalddmiutdinnuiia viefundmualng
yngesgamnlansssihlusenmniudass (ndependence) lumsunilasdunsesgnaniy
Failldumnuidusssy Snvamnudednd gnlundnAnessy nsalunsan (Honesty Integrity
and  Faimess)  @smagfsssuvesdnguinldinngmneuazngszideudananunld
Usgneunsiasanadauianauislugaazdininiiinanudemenianstiu vsenseii
Tnguszanminlignanuldsuanudeme wu affidenssy s

1.2.2 4UINAITNIITAUIARAIINEANIIUNILAENI9019Y1¥0{UTEN DY
Adnunmsludangy duiosindinguldarmdnuseiuguamussUszanautusaud
Augeasnsulanadsiiaendufuun Singuldasnsznedyginisliuinisasisuas
WIH9UA .6, 1946 (The National Health Service Act 1946) foindunguaneiieatu
nsund (Medical Law) Aldfinsdndaasdnsnisliuinsansisnaoudan (The National
Health Service : NHS) Bulul A, 1948 (na. 2491) TS duddaliiuinmamansunmdun
Uszanau” fmsnaunulsamenuna (Hospital Plan) 2ulud A, 1962 uwazdnsyuudad
sounng (Waitlist)  fin1suenddeuinsiugliuinstulul aa. 1989 Tnediaslids
vénuseudmiuusznvuynausisnsiuazldnEmly sldlunsaduayunisuenesdns
uarunUmIEregeuinistuduisuinstetesniulnededyy TWdassuivinea
flsrusmsduans sy (Health Authority) Tasiamznsgnsasansisaguiinessiuain
WY yaRaNs1500gY (The Health Act) unsensimaniunisguananuseiuguan
TmtiuiuszITy ﬂgwmaﬁuﬁﬁwé@ YU NIEIUNARNNTALAETMEULadIAL (The

5Legal Services Act 2007 [Online], available URL: http://www.legalservicesboard.org.
uk/, 2013 (March, 1).

“Unefasiiny Budidan], “nsflesaduinismanisunnsludsngu (An Action of English
Medical Services),” Aaww (Weun1AN-daviAu 2554): 149.
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Health and Social Care Act 2012) ilawfinAnaudaunsdiuaszuvasisuguanadiunan
Wegdiiosiu Tnesgurariesdudugfuradludniunmsdoud a.a 2013 Wuduan e
09An3 NHS Iffmunamsvesiiaelilusssuysuesesdns (The NHS Constitution)” $1uau
13 40 s A.A. 2009 Usgneude Avisilaznuunmdialy avslunisvennuiuiiasan
wwnd Avisaziasuuwned Fvdfiaglasunssnvainlsmenuia FvdfiagnunarUEnwunme
avisozidonviesuazandvdfiazfomndunsenesutu dvsluvoriae avsfiazliai
fugon Tumsamauasinw ansiasufiasnsine avisiazmne dvisiazidndsteyaguam
yosnu wazdvsfiazldsudeyauinsmensunmd demnldfinsudlufinfndnsveiae
Wielyinmsithdaiinmemenisunmguieasisaaudn 6 1o Usznouse ansiagldsuuinms
¥99 NHS  Ingllsideaidednliane dvisiaziirdauinisues NHS Tnelignuasinglisingea
anslazaan sl NHS hfsanufosnsvesussuvuiaduguvuiosiu dnsiazthiu
vimamemaunnsluiuiiaudnanamglsy dvdfiarlignidenuiifeslidusss uas
dvdfaziindamsldusnsiaeiimadeainymeuameluszeznaniisenss

oy AufiavsurisvosunngSanguiusgneldnguuisunsdnuosy
Fuarifesdusenou 4 Usznis Ldun ddennas fidineuwny TingUszasdvouniy
nOViNg uaz ganygiinnuaunIanIungune Laganmsiwmdiiniisnymenuia
wnnddoslinszyiianihfisuoraduanngliiieldsuanudeme dmsunisnsgiiiia
voaunndonaivilnedslovioada sufssaiulunsiiiiviniidesnserih fadu unndvos
fanqueradesiuiianisenggiusngdulaeanun wievhiedumelidune Usznuie
Wagyini1e319ane

1.3 a151snuigHTaLes
1.3.1 UUINAITNIITAUIARAIINEANIIUNILATNI19911Y09UTENBY
SuTwmnearulussisudgiiaes duiesnngusznovindnmneanduindnis
Fusheenazdnaes Sanumdedn A1 “vune” dusnaindin e’ luasisass
NSumaFenvuienm (Advocat(e) 91 “Maitre” uwladn “wie” winlviAssituanniFeniy

"The NHS Constitution : the NHS belongs to us all for England [Online], available URL:
http://www.gov.uk/government/uploads/system, 2014 (August, 12).
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“viuune” laefingrunefiiadestunisuszneuindnmuie ﬁﬁqngumw’haﬁa Jeya#
(La Loi) uagnquiini (Le Decret) léun ngunedhedfvoyed asfuil 3 $unau 1971 (La Loi
du 3 décembre 1971), Ngun avfuil 27 NeAIN1EU 1991 (Le Décret du 27 novembre
1991) uag NHYHN asfudl 12 NINNIAN 2005 (Le Décret du 12 juillet 2005) NULY
fsnanitetydilinneanudsaradessznouinInseanuiedndaaianegnain
vesmulpgUsrannsasauinnada q et Sniedenasnansuasdnaravenin
Dunywd Inedassnwnunsgiun1sussnauinnTn (Professional Standard) wagansgu
378 (Professional Discipline)’ Imaﬁmﬁmﬁﬁmﬁwﬁﬁﬁuaua lAuA 8N1AUENTINATUSING
(Exécutive Committée Consell) 1ugiisunaastnumaddouinneaudasenginudnse
TousengAUfIRAmTUANTN (Professional  Conduct)  muUnAVUNEAMUNT SLAaeeAd]
wﬁwﬁﬁaqﬂﬁﬁamwuﬁmmﬂﬁﬁwiﬁﬁugﬂm'm wnldufuRmudye mneanteagnitem
wndlssuRnuazanldademefiintu wasdosimsueldandomes vdonuearuenanseii
Tngdszumsiliidossuiiamauriduyaazlindionisvaldedulmmeauny daduniiiives
Tanidesfigatfarmuiia (Faul) n1snsevuagaavasnianszyi (Causation) SumesunsIe
AFU (Harm)  vausdenfumneanudsaeaenadiosuiinmeengmioudieulnumdide
Tunsdifilddamedoyaduregnam nefosussnournafingsd Ao

(1) nuearuldsunienseuasastoyaiiy

(2) muneanuduguszneuinin uaz

(3) mneanuiivinisnwaruduresdoyatu ufidunisdiasa udld
Damedeyatulnedlésueygnngnenaniomanieunnddaosimeumdngiumens
winglumstrdueuievesinasluma’ ot assndsriamdldTuunaruiuiionsegn
sandu 3 szau leud (1) AnuRnanged/anssd (Les Crimes) (2) AnuRadvdinlng
(Les Délites) uaz (3) AuAnaning (Les Contraventions) @msuAnaRavgeIsy Ly
seuifadanuiiisnsinusandous 2 Weu udlaifs 15 T du Ussananganeena e

8Principes de base relatifs au réle du barreau [Online], available URL: http://www.
ohchr.org/French/law/barreau.htm, 2013 (March, 1).
9C. Ambroise. Casterot, <<Droit Pénal Spécial et des affaires>>, Gualino Coll Master

Droit, 3 V. Malabat, <<Droit Pénal Spécial>>, Dalloz hypereours, 5 éme éd. 2011.
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atud e, 1993 lTygRnadenimaiilvadnuldndlammialy 3 ma fie (1) Ysu
y1e¥u (2) ioliuinsestsae (3) iuvdesiadrBuissens edtuegfunmsnszsii
Anuia Wy Wrltlusyaadulsasud vievunsusznevindnduszoznailsifuraa
fingsnertvua stinsiu audns vderfinoeuans Wudy
1.3.2 4UINAITNIITAUIARAIINEANIIUNILAENI9019Y Y0 U TN DY
Sudnunmdluanssasgiiaaa Ssannsundldeyiasslydfiveanivesiiiouas
ﬂmmwmaamiaLLa%’ﬂmwmma (Patient’s Rights and Quality of Care Act no. 2002-303)
lnedinguszasd 3 Usens fe (1) daaSunssuiladessenoswasussrvudiag uasides
Bonfostunsdedldfunsfinnsan (2) Yfuussqanmnisuinismnanisunng Tagld
nsAnwrellesuarinsUssidunansURTRnadn uas (3) snweamndemeannnsuins
mansunglagliAdyinazfinannsnssyinauiansell
ofls msliuinsmenaunmdluassussiumaidundendatues
Sang namfe iumslisnslrembenuressy arusuiafiietunnaudemeluns
Tusmsmemsunmdinduldszuuuss fudenunSana (French Social Security System)
Aeuflazasululdssuulaliinnuin (No  Fault System) luarudeweiiAstuainnis
Tusmsmamsuimg suiiundaalRdsnarlulssanangmneasisaay (Code of Public
Health)®  snfunsdififthenialsnannisnseyiuoaunms (atrogenic) vidomshinidean
lsang1una vi3eann1suseiiuademeraeUisannsTuuinisnenisunmdlagunme
;:IL%EJWW Fensdeimsliusnemamsumdiudulnemeoawazoradesaldmduly
nauumaunslagldansSonfosinuanznssunsinaindeadulusmauny (Committee of
Conciliation and Compen-sation) LﬂuﬁﬁﬁmmmmﬁamaﬁLﬁmﬁuLﬁaLmeﬂmwwﬂaﬂuLﬂu
AngserinaunmdiugUoe vaziefuieatnslisnmmemsumddedugnszuiunses
ma wiflifingmnednuugneudumaemsmiiouulsemelng mansumaldlduszana
AnvaNeIBRMTANANLITIEEaAE (Cvl Procedure Code of France) shemsliigeniuih
wmuﬁzilf?j'znﬁmﬁgLsﬁwﬁﬂuﬂﬁd’guLLWq I@UﬁuwﬁmzﬁmﬁwmuﬁﬁmmmLmeﬁaLﬁmﬁw‘%a
diefgatdeiiaatavingu vieeraduneudidormngyfiaadld e1amnndt 1 aufld

10 ¢ P a a 03 )
1171591 Y35hnea, “ANTANATEIAMNLEYNIIAINUINITN NN TUNYIIVOINIILAE,” Tu AANIN
1, 59 (WAs1AN-LUWIYY, 2555): 81.
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Lﬁaqmﬂmaw%ﬁmaé’qﬁwLﬁué’aqmi’lwﬁaLﬁ%‘%ﬂmqaamdauﬁ%ﬁm?{uﬂﬁﬁLﬂuﬁfgmmqé’m
mﬂﬁﬂ‘ﬁ'é}’aqmﬁammimmsﬁmwﬁ Lﬁwmwwzmqﬁ'agjuaﬂmﬁammmmimamu MR
1ASNSUANTDIT9934 (Les mesures d’instruction) Zuulasrnaes’” Tngligauaidn
Aiimasmeaues Inglsiyaransusniduninanaluaiaslnenslaiigdungmsnie
AiBenmny (Uexpert) Wandidiumsuananderiionss lnsiameaafinmifesiunsliay
Suusnmanumswmdinuanngammaneaiiaeue Jnludeserfeneudiinnuiany
Frngiluiiiay (Uexpert) U n15383d8A1NNINAN MOS0V LVRIAULY Aa
WFumadndesendunmiomdsannmetugdunagmstaslideyafidnduuimalusuves
AwAnTL WuABfUNInsEYiRaseng v arafdosegneléussanangymng
mzw%"ama (Criminal Code of France) waznansuaadned o iiunszuIunITRaIsoN
maiﬁﬂﬁvuaaﬂgﬁuwaa%’ﬂmimmmmmm%’ﬂLma (Criminal Procedure Code of France)
iesnndsnsszauiymmanaia mammammmLaﬁmamwwummaaﬂwwﬁaﬂmm
Soselviimaudsimeudidemgisegmeldnmemunumesma” dwmsudidemgiuen
Huyeeasssunvieifyena (@idesszyduniliie) A8 uidosdunadoulilunens o

3

' ada = & Yo o &£ = a i ~ PN cu o X ! v
LLWQGUWC‘]Vlﬂqa.{’]ﬂ']LUUN‘UWV]']SUU Wi@ﬂﬁqﬂasﬁﬂagiu‘ﬂgLUEJUVIﬂanVIﬁﬁm"UﬂVHGUU LLagﬂBUIM

Y

msuneugemngidesasuusuieglianusndedumaneiesfivasanunseming

]

NRUDINU

1.4 annusas1S oIl
1.4.1 KUINIAITNIITAUIARAIINEANIIUNILATNI9DIY1YBUTENBY
Jurdwnueanuluaniusasisudgeesnd esmnmuesauluaniusaisisuss
wosudhiuindniififesd Wudtvensuuaglindennussanaulunsimiduiuny
Tuma Hulsdnidoserderuiarmudwigmangmnadufivy Snvisssimiidud
Usnwingvune lagenasniiunmsiuenmediuyaaansosiudmiiulugduuuduvienila

[

adetunueaululszmelne winwigaueesiuynauiesegngladeduzdyda

<9

11 o v a a ' v v
suNgM 255UBINA, WININITUENWITIR3LUATUNS | Ueanaudrdausnuasing, 915815
d8NNS 23, 257 (ManAu-SunAw 2553) : 111-128.
12 .. .
Criminal Code of France, Art. 161.
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Sunaaviusvidessuianmaiendunuieay .. 1959 (The Federal Lawyers Act 1959)
Tneilsifinsduunmueanueesivosnifunaneussnnmiionunnearudngy ety
mnsaeesiuldiaviiomeiinnuldnnduma (AL Courts)  sniiumagRsssuuss
anius (Federal Court of Justice) ammmammLaaimummaq@amsﬂmgmamﬂwﬂimau
AFNNUILAI (Regulation of the Profession Lawyer) waaa%ﬂmgwmamﬂmaw
WnldamuauenulszngAvemuneniu nefivdnnsdrdgde (1) Wiarududaszuinis
UsznaudnTnminegmdy (A Liberal Profession) Na1iA8 Uasnannn1sunsnieanianisiau
wazdmududaszmamatiu (2) Tavdlumsdusumuussnmdugiuzgnany edmm
ARAUsEIAN uudasiingrunedieliifuegidu wagiilemnuaswiSouiesvesusyrvy
(Public Orden) uazMs3nwNszUIIMSERsTTNMEoANTEETY liimnegnelddviswala 9
SnviasatliTamsmiuduresgneny lifinausslonidntu deshmihiidhonuannsolag
Srilsfeingusvasdndnuesaitu q nadiinuesanudameanudy deadunsnseii
ANUADNEY I NUSELNANMNBDRYLEBSIU (German Criminal Code 1871) AAMLAE
maiiniiiFesdniunszuiunmasaadlagliussuanguuneisiansaanue i
\wassT (German Code of Criminal Procedure) si3ensdifinineanuigessiunszyinsagiio
wu Madameanuduiiignanulasuanudsmes viensalliaiUinwinigeinsianain
lngaziaenioUszumiduas WumgbiAnrnudemeungnay nuieanuidesniy
SuraaldAdulmmaununeldussanangrunaunaeasiiu (German Civil Code) wazfaald
AfUUIZINaN)MINe o NNTNIAIMLK (German Civil Procedure Code) 19uifigniu
Uszmelng

1.4.2 LUINIAITNIITAUIARAIINEANIIUNILAENI9D1Y Y0 UTENBY
Sundnunmdluaniusansisudgwesudl Fudesniusznevindnummdvesiiudesed
meldingranevesaviiussy ilonseenlueynn (Federal Level Licensing) Wagiiteaiua
ArudsEngivosunmg vasieriuiunmduazauldviefuassisidesagnielivady
Uszanangmaneunagasdu (German  Civil Code)  UszanangvaneIsnansanaduumis
\wasiu (German Civil Procedure Code) Usgsnangusngensyieasdy (German Criminal/
Penal Code) kagUszaian)nunegIsnansanaue1gyeesiu (German Code of Criminal
Procedure) wWuLigfuasisussisuaauazUssnalng ieannifuussmaildssuy
nguEgaIEanualenys (CviVCode Law  System) willouriu wailuadnsnvufianig
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nsunng (Medical Malpractice) Tuaviusasisasawosnil” fhiwwndsanussmails
JEUUNMENEa1InUsElng (Common Law System) wuluansgawsniualudingy Tuna
UAUR

mawestiulaitadunnuRamaisazseyvesumdiwestuduse
n36ll (Case Law) dulngléiuninisinwmenunaiiunwses (Defective Treatment) Ufasnns
Snwmsoaziasiazinut aviasifiniaedenisiamenuaidifiiensiv (lack  of
Disclosure) ~ saustavinnssnwnealasigiedldliauiusen (nformal  Refusal/
Unauthorized Treatment) Afiaufiavauisdilvajudniefestumusuinaudaan
etinnsnnasBugondiriuns$nu (nformed  Consent)  3eudpsuda Fedfesagnneld
nvsneuwsdnunrdnuavaziin (Torts) WuusazidinnsalfigieUsyaug TR lidiar$em
wéa Feadumihflvesgfvesfusravgifmadaduglinrudusenuny 3nitdlunisr
FanliuarSusmssnvmenuatuasdedififormualafiosnunnusuRnvesuwndly
nsaifiAnNsUsTIMBUdag 1951819 (Gross Negligence) Tumssnwmeuia waalide

o [ 1

dyaniinandasefasssudufivesszywu (Count as Immoral) \Juwvglideyaylifing
auysalaunguane eils lunsaliifiaeiionnsvedsadiliunnguieusuuns umdlsiona
pranuluszozusn AlifedunmdiduieRndyyr uiunmdinifiguasnugiaedely
iesnaniusansisasgiwesudieindUiedugudnans guisdugdadulasneaues Self
Determination) 313¥gausumssnwguiuule iy fndn v3e faus visvelrinssnwiwuy
Usgduuszasauny udiduiiesgdyaddisuusiwielidoyanissnumuinggiu
Liszmidmaendeunnsedunsiny dmsuuunanieriuanuinniseigveaunms
wesiuluofniu lnsiamzgaundiiunasessguiawesiluvnsduldoygalviunndannse
WTngeaalasins “Euthanasia” e “Mercy Kiling” dsthedwlnajiuda fade
warluiaud saefinanameuasgiiinunndesing 4 Sotudumssiniiousyws wasan
oeflugrusfuomnnsasasunendsiiduanasnrulanaiafidonds ofs afeuinms
o eswdiwesiududeunanmssnymeuiatiuitosinn duileunanmaduls
afaAmamilouduassnsgiaea Ifunsruuuseiudsaueessiu (German Social Security

“Medical Malpractice Liability: Germany [Online], available URL: http//:www.loc.go/,
Law Library, Research & Report Legal Topics, 2013 (March, 1).
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System)  adeqdwlnajindunsdiuwmdaz iunievassuazaziashiquadivasnia
UINTFIUNNNITWNNEG wnnduinaduanutuguddwmulanissnwimeuiaungyie
(Gross Lack of Competence) iﬁawﬂm%’ﬂwwﬁﬂaa (The use of drugs by doctors) \Hunalst
funeldsuumdunsefsudnuae disdiedndunisnsyiiinsenuseniuasugunes
Urules mssessulnenisengyilugiuanuindie 9 1wy giuaziulitieivdoynna
(Fae) BedsraugiRmmvidonnoglususmeuazyinlyigauiunmunelneUszam

2. UM INTUIAFAMURANIUNILALNI9DIY1VBIRUTENBUIITNNUIBAIY
ka1 TINENNE luuseindlng

2.1 JUINNNITRINTAUNARAMUAANIILWILAENI9DIY VIR UTENBUIYI TN
nugaNNlulszmAalng dmSULLINIINITHATUIARAIURANISUNILAL VIR 1VDS
fusznevindmmnemnuvesive Tnsfiarsanainnasnmsmangneiiieidosivinin
nneay annlymuazalassa wiausmsuwinislunsudlvdymvsedaiauowus lag
ﬂmimmﬂmmmﬁmmgmmEJL?{mﬁ’u%w%wmmmwﬂma AURANIILNG LAZAIUEN
NI WBIMLNEANUIY NETIFR

n. AASNNINNgUINeIRgafuivdnuieanalne

1) N19YYINYTENBUITITNNUIEANN InsesvdyalAnuiening w.a.
2528 Awmuslrianmuieaaudussdnsivdn fewnanwhitlunmsoenlueygauszneu
Fwannuenu (ueygndussinneasndn waziuueny 2 U deanglaasnias 2 U lnasaa
Husaeronigmelu 90 ureutufondifluoygynerduery (e 39) iWunaliinsesn
TuaygnlsenauinITnnaendin vinlin1saruay Aanuuseilunan1sufdnauees
yupanuiitedidn lianmnsaduiunsisognadud et lunsalidnsuedesnylueyae
ﬁwaﬁﬂﬁmmaﬂamﬂﬁ?uhjﬁéﬂm'ﬂhﬂﬁ'jWﬂammuﬁu’qmsiwﬁwﬂaqLLazﬁﬂﬁmsmq 9 Wndl

M3t HupRgnAaatineguazinguRmald
oils nuneanufesidinnuiitamadeufisadiaien msdadediinam
mnearulinenzdounaudsdinnumnseuililumzdoumnen (e 42) feiy
dninaununeanudedunumddgienisufiRnuremueaiduegiann n1silid
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nnmneAUANNSIRRIE TN NuIEAN YHlEmsausuesan s linsouaq
flaszuu HugUassadenisauau ity wazviTanIa
2) N5A9NENI993L5IIN

N15AIUANRTHTITULITEINNUIEAIN LABTANENTIUNITUTTEM
mnoanuLaiitetiduisssemeaL ne. 2529 FeeadUsEneUnMENTINNIT
ussemvsesiianeyuenny liflyaraneuen W Avinwingvineg $ase enagn
asmanulilusdla msdndrmueenuiiedy  waznssunsaevaILInnRnIzELdY
NMUEAIY

N5 UAUIINIENITNATUIARNITOMNUIBAY WA, 2542 Anu
nIvUILNMSIarTuRUM AR VA ARSI MYLIBATY uideidun Sldsmuansounm
nsaevauliegstman inliaatgwauaida Sdeasmiindanainisaevaiuiie
Usglomlvaamaniieniu

nsdinfmdninlivieinaeuluoygaliudslimarnueinndnsuas
witadineanmaiu e 70) widdndsindodfinoeuluoygeiiulifinssznie
soasnsae wazilunaliusssulidansansisaeula

dmumsgnssaiddsadnumuieany Wansnuieanudagnasing
NITYsIIULlAVSaVsTaldean Ny (SguusTitnisnsensngfsssy) mgluawduiy
fuuiusunsudds (e 68) uiddsadnumneaaliidvsnsgrssaliamsunen
agnadiny uifidemedadulSondeulifavsenssal Tafeddvommesmatnaseaviaty

dmsulnuiiaussemmuieautud 3 an1u fe nevinst swsiinig
Wunngauiidmueliiiuan? wazaviesenannmzifeumneannu maiadntesuas
Huaufinedausn axslnvlaginandnifourdeliivinsivuiunidedld (e 52)
uinsnarastuidnvandunsuansenuialiusng ldldmuunszeziaaly vl
Yaynnlun1auus LLaﬂuﬂﬁaﬁﬁIwMajﬁq%u%’wLLiqﬁaWﬂH’ﬁaLﬁﬂaauiuauq;mmswﬁ
umsnsadlysasnBNEaie i AnAmaIuT

dmsuidegnifinaoulueygyinusznevindnazvenngideuuassu
Tuoyaalmidn Wenanlsiuluudlitesndn 5 Yuudiugnifinaeu  uindulaifing
IWEUNITOYa A5 50 AT UNTIUNANTANTUUAIUAITADUAIY LaTN1TadlnyAd
us3BMUIEAY SluudivesmsUszmaneiediagnadnieluwivestoyaads
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3) wmsgrudvdnnuieanalne dladnsimualilunguuneegieinau
uifinsannAuanTRvesdsUsrasiazveanmzdounar Sulueynnuszneuin Indesd
o1glainndn 20 U Liidugdiinng dnFansfnuilussiuuiagins vioeyuiyyvie
UsgnadeUnsvnsiuifenans waziuaudnuftudineant @1ns1 35) wazldniunis
Anousuussermmuisany ndnufiiidesdulunisiinnuy uagnisusenevisnms
ngvsneud Viuwtagldrumstinianuludinaumuneseumnudilidesnimied Gnas
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Abstract

Petroleum income taxation from businesses engaged in oil and gas
exploration and production in Thailand is regulated by the Petroleum Income Tax
Act B.E.2514 (1971). Multinational enterprises may form subsidiary companies and
use the strategy of internal transactions to avoid payment of taxes by manipulating
intercompany transaction values through the tactics of “Transfer Pricing” or “Market
Determination Price.” Thailand has no specific provision to deal with transfer pricing
prevention or auditing. There are only guidelines for audits done by the authority
officer under The Revenue Code. Moreover, the adaptation of these guidelines by
the authority office for Petroleum Income Tax auditing caused some conflict of
interest issues between the authority officer and the tax payer. The study of this
problem found that it may have been cause by intercompany billing. The major
problems are: the lack of specific provisions for market determination or transfer
pricing in the Petroleum Income Tax Acts; the lack of a suitable methodology for
market price calculation; the problem of tax document preparation for proving the
market price as evidence of Petroleum Income Tax; and Double Taxation in the
Petroleum Income Tax, which may be caused by after-market price adjustments by
the tax authority officer. These taxation problems should been solved clearly and
appropriately, in ways that are consistent with the Petroleum Income Tax’s purpose

of controlling the business of oil and gas exploration and production in Thailand.

AFIATY: N13AITIANLEY, NINNUATIAINAIN

Keywords: Transfer Pricing, Market Price Determination
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