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Abstract
This research aims at the issue of separation and consideration of liability for a wrongful act related to
the case of performance and non - performance of duties. When considering the Act of Liability for a Wrongful
Act of the Officials B.E. 2539 (1996) Section 5 and Section 6, it is found that these provisions dividas the
liabilities into two cases: 1) liability from the performance of duties, under Section 5 paragraph one, provides
that the State agency shall be liable to the injured person in the consequences of delict that its officials have

done in performing the duties. In this case, the injured person may directly sue the State agency that is liable.
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However, he/she may not sue the officials; 2) personal liability of the officials, under Section 6, if liability for a
wrongful act of the officials is not an act in the performance of duties, the officials shall be solely liable. In this
case, the injured person may sue the officials directly but he/she may not sue the State agency. Considering
the two provisions as above-mentioned, it is found that in the end of Section 5, paragraph one, which provides
the injured person to sue the State agency directly liable but he/she may not sue the officials and the end of
Section 6 that provides the injured person to sue the officials directly but may not sue the State agency. The
legislation to prohibit the prohibiting prosecution in this way may limit the rights to file a lawsuit of the injured
person. Such provisions make the injured person unable to access the justice process and take quick
remedies. If the injured person sues the officials or the State agency that does not comply with the conditions of
the said provisions, the court may dismiss the case and it may have an effect on the delayed remedies for the
injured person that has to file a lawsuit correctly.

When studying and comparing the principles of liability for a wrongful act in the Republic of France, it
is found that French law developed the concept by separating the liability between the officials and State
agencies. It separates the personal liability of the officials from the liability of the State agency. By separating
the liability for a wrongful act that is based on the consideration of the fault caused by actions of the officials and
State agency. It divides the faults into three types which are 1) the personal fault of the officials, 2) the fault from
performing of the service, and 3) the combination of fault. The division of faults, especially in the case of a
combination of fault, is a result of State agency being jointly liable with the officials. This is to increase the way of
remedy for the injured, which is better than the division of liability under Thai law that is divided only in the case
of liability of the State agencies and the officials.

From the problem of filing a lawsuit under Section 5, paragraph one and Section 6 as the above-
mentioned, when studying the comparison with the principle of French law in the case of Liability for a Wrongful
Act of the Officials. It should amend the provisions at the end of Section 5, paragraph one, and the end of
Section 6 by abolishing at the ends of both sections and amending the authority of the court to transfer the case
to the court that has the jurisdiction to consider. However, it may amend the Act of Liability for a Wrongful Act of
the Officials B.E. 2539 (1996), to Impose the provisions being jointly liable between State agency and the
officials which may take the concept of combination of fault under French law to improve, develop and amend it
to be appropriate and consistent with the purposes of the law of liability for a wrongful act of the officials. If there
is an amendment to the provisions on the above issues according to the suggestion of this research, it may
increase the remedy of damage to the injured person in the case of liability for a wrongful act of the officials,
which is a law that has rules to protect and increase the rights of the injured person. It shall make justice to the
injured person better and faster. It also creates a balance in liability between the officials and State agency that

made both parties aware of the duties of public services and the administrative activities as well as the exercise
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of administrative power which must to careful not to damage the people. In addition, it will result in fairness,

efficiency, and effectiveness for State operations.

Keywords: liability for a wrongful act, state officials, state agency, separation of liability for a wrongful

act of the officials, performance of duty, in the case of non — performance of duty
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