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Law of the Sea: Lesson Learned from the International Courts and Tribunals’ Jurisprudence Concerning
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Abstract

This research project was about the study of compulsory jurisdiction of
courts and tribunals established under Part XV of the United Nations Convention on
the Law of the Sea (UNCLOS) by adopting case-based methodology e.g. examining
the jurisprudence rendered by courts and tribunals. The main research question of
this project was that: “How the dispute settlement regime established under Part
XV (sections 1-3) of UNCLOS has been interpreted by the courts and tribunals
especially with regard to compulsory jurisdiction?”. From the study, it is found that
the courts and tribunals have expanded the scope of their compulsory jurisdiction
by interpreting the jurisdictional provisions in Part XV. In section 1, the
preconditions of compulsory jurisdictions have been read down by lowering the
threshold e.g. the exchange of views in Articles 283 (1) so as to enable Part XV
courts and tribunals to find that they have jurisdiction to hear the case more easily
than before. In order to find that Part XV courts and tribunals cannot hear the case,
the agreement between the parties that they intend to exclude compulsory
jurisdiction must be concluded in the form of legally binding instrument and should
contain with clear terms signifying the intention of the parties to exclude any
further procedure. With regard to the limitations and exceptions to compulsory

jurisdiction in Section 3, Part XV courts and tribunals have adopted an expansive
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approach to jurisdiction by interpreting that they can hear all cases which fall
outside the scope of that provisions in so far as the dispute is relevant to the
interpretation and application of UNCLOS.

Keywords: The United Nations Convention on the Law of the Sea 1982, compulsory
dispute settlement, maritime disputes
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vz a.A. 1982 (seluiiaviZendn “UNCLOS™) Aiduiieatu axdesfiansaninnui
wASINaRITANARANL UNCLOS wisll agndlsA UNCLOS finalnnnsssiudefinind
Fudousidnuneglunia 15 MFenin msszfudefininiesdnsszfudefininansls
UNCLOS  (@al#un aagfsssusznineuszing Amanguuiongiaseninglszing
maauigﬂmQmﬂﬁiﬁéﬁu’ﬁummmu“IUﬂWﬂNu'gﬂ 7 LLasmaauzyﬂmmmiﬂmwﬁﬁaeﬁyumu
anulunanuan 8 Futeluiezionesinsssiudefinimmismans ¢ Ussiansuiuin
“oa”  wanantudiiinisseiudefinimiiildena (non-judicial settlement) #e

' @ﬂﬁ Rights of Minorities in Upper Silesia (Minority Schools) (Germany v Poland) (Merits) PClJ Rep
Series A No 15, 22 ﬁﬂﬁaﬂa'ni"l ‘[tlhe Court’s jurisdiction depends on the will of the Parties’ LLazQﬂa
Case Concerning the Factory at Chorzéw (Germany v Poland) (Merits) PClJ Rep Series A No 17, 37-38.

: Malcolm N. Shaw, Rosenne’s Law and Practice of the International Court: 1920-2015 Volume |l
Jurisdiction, (Leiden: Brill Nijhoff, 2016), p.544.

’ Shabtai Rosenne, International Courts and Tribunals, Jurisdiction and Admissibility of Inter-State

Applications, Max Planck Encyclopedia of Public International Law.

! Q Judgments of the Administrative Tribunal of the International Labor Organization upon
Complaints Made against UNESCO (Advisory Opinion) 1956, 87 “legally qualified to examine the
complaints submitted to it and to adjudicate on the merits of the claims set out therein”.

® The United Nations Convention on the Law of the Sea (UNCLOS) (10 December 1982, entered
into force 16 November 1994) 1833 UNTS 3, (1982) 21 ILM 1261. Gialﬂ'ﬁ%ﬁaﬂi? “UNCLOS”
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° @Jﬂa Case of the Monetary Gold removed from Rome in 1943 (ltaly v France, United Kingdom of
Great Britain and Northern Ireland and United States of America) (Preliminary Question) (Judgment) [1954]
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YounszIudeaniniv (dispute  settlement  clause) #3ONIUNITVIAIUTENARNBLAY?
gouus umagRsTIuszuinUssmangldieulusanouunumnisd usensusiung
magfsssuszrinsUssmaludeulufetuin windisglafiosgauftufsensuiiazlussiy
Gﬁaﬂwmﬁ'maqﬁﬁiim:ﬁwiwﬂizmmLawau%ué”mwmaﬁmiulﬁmﬁ’u PNUNUY QAL
1A 36 (2) wAIsTINYYMAgRsTIITEMIUsHInA uenntudinisdesynadiiiunis
sedutefinmlaniunisvindennasiivay (special agreement) s¥%i1355ARNINBNGE
uiluduesnalnnsssiudefinmaeld UNCLOS tu fidnwazfimuninsdunfivesns
gousuSaMaYAsTINTEIIUsHINA FeliTouazliieneinalnmsssiudefinmangls
UNCLOS faususe laedaudvainisensreteunvesnsseiudofinm UAFIUN NN MUY
yosnalnsziutefininnatedy warunBsuildanuuifininyvesmaseninasema

(international courts or international tribunals) aua1su
2.1.1 Us23nlaedauluaan1sensnedauninnigsedudanninniatenu

iumqﬂgumﬁuaﬂmimau% fyandounitdeseinisseiudefinmenvazly
Usingiudiunisvesausdnyamiu 9 M%a%fgmﬂmaﬂﬁﬁﬂﬁaﬁﬁaﬂ%’udwéhaL%qmﬁszi’u
sua‘wwmﬂumil,aww grovoausdynvanle’ 1umsﬂwuuawﬂwmsmmwmaﬂg‘wms
npiansadl 1 (sewinetudl 24 ﬂumwuﬁ - 27 Ww1eu A.A. 1958) Wu mauﬁammmmmu

amﬂumaauLuaquﬂmﬂmiﬂizﬁmiw Av E]‘léﬁﬁyjiUu’]’J’]ﬂ’JEWl%LaE]’]iu’]LGU@LLauleJGW]E]LUEN

ICJ Rep 19, 32 #1ana1131 ‘the Court can only exercise jurisdiction over a State with its consent’ hawe)
Application of the International Convention on the Elimination of all Forms of Racial Discrimination
(Georgia v Russian Federation) (Preliminary Objections) Judgment) [2011] ICJ Rep 70, para 131.

"o Statute, art 36(2): ‘[t]lhe States parties to the present Statute may at any time declare that
they recognize as compulsory ipso facto and without special agreement, in relation to any other State
accepting the same obligation, the jurisdiction of the Court in all legal disputes’ or so called “optional
clause”.
¢ ﬁ%‘msLaaﬂiuuumuauﬁammwi“LﬂwwﬁaﬁﬁmmLﬁvmﬁaqﬁuau%ﬁigzywﬁﬂ Asasunluausdyan
Mé’ﬂiﬁmﬂmgmmumuumun1ﬂLLmWﬁamaaﬂ%’UTmaé’quﬁa usiazsosasunlunsarsidonsuiensd1anin
aanly

? Convention on the Territorial Sea and the Contiguous Zone (adopted 29 April 1958, entered

into force 10 September 1964) 516 UNTS 205.
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X %Iuwvt,amamwmawmmwLmaumauwl’am’aaaaamasmmﬂmﬂmﬂﬂsmmuﬁuawwm
fiAsafun1siUszue $gadla 9 a1u1sadumflosionmuznssunisfivae (special
commission) filszneulusieau@nsiuiu 5 au Lﬁaiﬁ%mwﬁaﬁwmﬁﬁwagﬂﬁulﬁ Tun1s
Uszgundad 1 u fvsegaldnnasiiazlfiiftanndensuivhenmsssiudofinmiiinan

audygriTnengunenzianiedidusenesnduanuanasdnadufifidemanss mvuali

SgfansaEuetaiinivla o ﬁmmﬁLﬁ'mﬁ’umiammvﬁamiﬁ’aé’ﬂ%@ué’mﬁmﬁgﬂ 4 adu
Tudsmagfsssuseninussma Luussgatnmazanasssiudeinmeigeygyilanainisuny
uaﬂmﬂuusﬁﬂ‘wWmmmamvwma‘wwmmmﬁmiﬂsvuam (conciliation) yn3gnAEnevis
lauuRnuiuginveInnenssuNIsUsEReN (conciliation commission) $§n1ABNETE
ansndutefivingmagfssauszninsUsemald Tuma §oatiieslifssilrdnetuun
fisansdoniull uarmagfsssnszuinsUsanaliinefiansanaflasedolansiunaain
fEansihae

nsadrenalnnisseiudefinamlunia 15 wis UNCLOS  diulsinduminudnsa
UszmwﬁwmmiﬂizsquamizmmﬁdwﬁwﬂgwmEmsLaﬂ%’jqﬁ 3 Gadlnalnnisssiu
Fofinmiiunnanannszuuszfudefinmaneldfidaadensuiiedu  nalnmssziuldgn
nuInsaddusunilsdufeatuiu UNCLOS widefiSontuuniwidanguin package
deal $7lasunailu UNCLOS agdpsiuiennalnmsseiutefininlulagdnluii hmwamam
Foanuiiolilitsfudladiunilives UNCLOS ¢ nsens1ania 15 usa UNCLOS 4
FuuannuwIAnvesfunuanUssmaanigowiniiiilag John R Stevenson
AN@n319158 Norton Moore #1an519156 Bernard H. Oxman wagiin3gnn1sdnvinumils
A9 A1@M5197159 Louis B. Sohn wuldnuesnisasnalnsziudeinivnie amudeenisii
UNCLOS iflusydayaniifivszavdnm armilusyavsammneianisiidessnadoundidu
pawsuvammnihe Tnefinsthenidomanseiidmunlilueydayan (substantive issues) 11

® Convention on the High Seas (adopted 29 April 1958, entered into force 30 September 1962)
450 UNTS 11.

' Convention on the Continental Shelf (adopted 29 April 1958, entered into force 10 June 1964)
499 UNTS 169.

? Convention on Fishing and Conservation of the Living Resources of the High Seas (adopted 29
April 1958, entered into force 20 March 1966) 559 UNTS 285.

> FEenadensu lldFunsseusuetientieuna fiftes 38 Spuhduiivensuiitaadensuil lunswjin
liimsldasansaduilion ulomasiimsUsssanlsssmnididengrnensiaedsd 2 sewireiuil 17 funau-
26 1weu A.A. 1960 LLm'ﬂ73‘Usz°qm%y’ﬂﬁllﬂﬁaaLaﬂﬁwmﬁﬂﬁﬂmmmﬂaﬂ@ 9 Ty
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wazilomanszrenans uiwvmmsaiddy T navszgundsd 4 a ngsilawesaiida
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Fuszurinatuit 15 funeu 81 7 wgwaneu aa. 1976 Fuduadwusniiuszdiudosnisseiu
%ﬁwwmlﬁ%’umiaﬂﬁmﬁ’uiu%y’umsﬁszsqﬂmg (plenary session) ¥@en13UsEYN N1358U
Fofmmisnaeunduniduidondniiiimun 25 Fdevemsenstszan’ Ineusanea
$i9 9 LﬁuﬂwL%‘aaﬂfﬂaiLﬂudauﬂizﬂauﬁﬁwé’zymamu%é’zy}zgmﬁ’uﬁuawzL‘i‘]ui%'miwﬁaﬁ%
ﬂwau%ﬁmmwaﬁuﬁlﬂ@mmﬁwL%R} %gﬁlﬂuoﬁ’aé?aﬁaamé’ﬂ TAuA UsenApadlnsias LauIn
Jiu ThTuausd uaranssenini Ussmamandaivayunisiissuumsssfudefinniidy
duvisvesauddnygrosnaudedu é’aﬁiwﬂgiuﬁammawmLaﬂé’miwwmmmﬂszmmwa’wﬁ
1HU LONSATINTYAYRIUsEINABRAAsIAY Harry nanadn “untdrafivaneanasazidud
gousuldmnnisiannuuasmslduntydfdy 4 wwanegnieldninidadeiinng Wu
nans wagiiagnitu” ' e Fujisaki Munuanussmaguuldnanliduiuin “arunnas
Jaensruiunissefudefinnaiadedudeaduesdusznauiidndulunisudtaym
Tudssiiundnioun ™  usegrslsinaluduivsemana 4 Smnnasiuldladauos
sAnssziuteinmifinaynity visszmaausliiinisss fudefinmlnemagisssy
sprhsdssmaniiu Tnediuinnadesdnslmitunagyliasmsdatuvesansiunals
uAUNes U teadanined seawmsids leua Inslawizes e semmansgowinidunsiu
fazdndarmalvaltu W ssinsm$nensituiiuiiomeiassrinsUsewme (Intemnational Sea-

1 Official Records of the Third United Nations Conference on the Law of the Sea, Volume IlI
(Documents of the Conference, First and Second Sessions), Organization of the Second Session of The
Conference and Allocation of Items: Decisions Taken by the Conference at its 15" Meeting on 21 June
1974 A/Conf.62/29.

© “Many provision of the convention would be acceptable only if their interpretation and
application were subject to expeditious, impartial and binding decisions” Statement of Ambassador
Harry, 5 April 1976, Official Records of the Third United Nations Conference on the Law of the Sea,
Volume V (Summary Records, Plenary, General Committee, First, Second and Third Committees, as well
as Documents of the Conference, Fourth Session A/CONF.62/SR.58, para 12.

i “Agreement on a compulsory dispute settlement procedure must be an essential element in
an overall solution of major issues” Official Records of the Third United Nations Conference on the Law
of the Sea, Volume V (Summary Records, Plenary, General Committee, First, Second and Third
Committees, as well as Documents of the Conference, Fourth Session) A/CONF.62/SR.60, para 54.



47 : 4 (51497A4 2561) 887

Bed Resources Authority) fiszaildedusefufistoiaueiiliinisveisiunsiuiaves
malidunsunanmateiy Wesziudefinmmanguunensianimun Ussinauoanild
anelilinsdafemanmeiaseninsUszma (international maritime  court) Zuiiie
frsanadiifatunziadufivay eg1alsinuiguids wu Ussiadfaaa®  uag
waans” I fiasnssefudefinimdaeisnsmasehsduds s dumagissau
ixm'wﬂsxmmm‘%amaﬂgwmwzLaﬁ'ﬁ’wé’qLauaﬁuagiuﬁumzﬁu wigausuMssziudeiinin
sheeyglanainisinnin sg8nnauniaiuszneuseysemeadsaa’ wosud” guu”
Taunize” Tuaud”™ saduaauazloiuln®™ Wiudimsagiinssuaumsiiasdmiudennm
vsssaniifiaududounisiunaie lnesgrarifiuiiamseygylagainisaisae
dadenunannigdnedefifsrmnymeiumaiamnnitinnguune tngliinisdaden
MnosAnIsEinUssmaiiiendes  Tureiigaiivsequilddeagudn Huldlailéd
auammavuimummmﬂssuwsuawmmwmmeﬂﬂsmmmimmu wszvanesglidula
‘mmLauasuawwwwuamuumwmamﬂsmmmi fatuFafoainisUseiussuenfuseningy
Athunsiasn luiefigaiuszyalsidonuuimnsiiaansiaisd Willem Riphagen
yrusesuaus latausli7i3onin Montreux Compromise Fsayaalusiayigluaizd
Tidmendudunfuiseydyananmnsadonssinsszfudefinm 4 Uszianiinuiosdesns
16 Faldun magfsssusevinasene mangynevziaseninalszing masyg lagainis

" General Assembly Official Record (GAOR) XXV, Supp.21 (A/8021) UN Doc. A/AC.138/25 (1970).

¢ Official Records of the Third United Nations Conference on the Law of the Sea, Volume XIV
(Summary Records, Plenary, General Committee, First and Third Committees, as well as Documents of
the Conference, Resumed Ninth Session) A/CONF.62/SR.59, paras 8-10.

" Third United Nations Conference on the Law of the Sea, 1973-82, volume V, Summary Records
of the Plenary, Fourth Session: 61st meeting A/CONF.62/SR.6, para 44.

% Official Records of the Third United Nations Conference on the Law of the Sea, Volume V
(Summary Records, Plenary, General Committee, First, Second and Third Committees, as well as
Documents of the Conference, Fourth Session) para 5.

“ Ibid, para 70.

% Official Records of the Third United Nations Conference on the Law of the Sea, Volume V
(Summary Records, Plenary, General Committee, First, Second and Third Committees, as well as
Documents of the Conference, Fourth Session) A/CONF.62/SR.60, para 58.

z Ibid, para 76.

* Official Records of the Third United Nations Conference on the Law of the Sea, Volume V
(Summary Records, Plenary, General Committee, First, Second and Third Committees, as well as
Documents of the Conference, Fourth Session) A/CONF.62/SR.61, para 30.

» Official Records of the Third United Nations Conference on the Law of the Sea, Volume V
(Summary Records, Plenary, General Committee, First, Second and Third Committees, as well as
Documents of the Conference, Fourth Session) A/CONF.62/SR.62, para 34.
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2.1.2 yagrunenguangvain1siszuunisssiudeiinimaiadedunigld
PRI

wiail UNCLOS THssuumsssiudefimmanadsfuivansusyns Usznisusn
Tuvaueiifinsenins UNCLOS UssimeiiamnudivansUssing siudeansivenaniniuas
anfgeiimlduansmnuiiuogisiaauiauliamsasensuiiusnsdilv q fvsnged
Tumananeslalaeumannnalnmssziudofinmaatedy inszdssmamanduiaet
wnanuAafiduuinnssudesmslivgiaegsduiidimuneglu UNCLOS anaviliAn
dofnvduldlunionds Ussnsfiaos nsilegrassruunsseivdefininaiadeduasdaeg
IAnAuduenam (integrity) ¥8s UNCLOS wagyiliiinn1sianiig UNCLOS agraidu
SunilsduiReatu iszluadsiifinnaiasainisensis UNCLOS Fu ﬁwwﬁﬂimgaaﬂuﬂu
ﬂjuammsuumﬂﬂmsﬁuammmaqmsaswmmamameaﬂiiaﬁzju‘imﬂmuﬂum 9 53
vannnfnsnngdesdfifimnunguiaie Wemanszvesiusnsdiing q ftuuneglu
UNCLOS 1flumsuseiiuszuensgiavidonseuvosigiiinsinluniaesar AO. Adede
nETI1 UNCLOS asanfuvuilugiuresnsisgusiwenaasUsslovdluunadosasuay
nsleslovdau q wndunsmauny (give a little-get a little)” fatuAnsuwasiusnseli
Aenmavsziilszuenfuuioafnnnussdssansunnuenldmninisiauusidies
dheifievesuag sslunsdifiiadefinamiFesnisinnuty fufufsdiemudnduetebad
wdosdadanalanisssiudofininlasyanafiaruildlalume foRldudundaves
UNCLOS ululinalnuifagyinlfiAnnsinuuaznisld UNCLOS egrailunyide
WevinlFudladnazarunsasisslidsanuaunavesdnsuazdsslovinig q A3
azBunseuduotrannluy UNCLOS  sil#ssimanglaiine Jussiiduudmiodoune
anseldansldodainiieutudemiihngmne vutuguremnauriiiioutuvesss
osUlnsuazifiovinnssziudefinmsnenisldfigs ssuunissziudefimmiaduavdnd

* A.O. Adede, The System for Settlement of Disputes under The United Nations Convention on
the Law of the Sea: A Drafting History and a Commentary, (Dordrecht: Martinus Nijhoff Publishers, 1987),
p.241.




47 : 4 (51497A4 2561) 889

ddnuaziuasvosszdovlniuieumaynsil UNCLOS  dszasdfiagadiaduun’
wonantunsiiszuunmsseiutefnwmiidudiuniwesausfyaranludiuddyiivily
Tssadraviavmnyas UNCLOS sasasagldedaufsusauaziiafiundnuszfuniseeusu
GUEN%’gmﬁﬁﬁﬁiaaqé’zyaﬁg musnduvesnisinalnmsseiudefmmauilgsunisidud
mﬂﬂizﬁmﬁuaqmiﬂixﬁ;mawﬂswwwﬁdwﬁqaﬂg%mwmaﬂ%ﬁ 3 ¥iuusn Ae
1ondATIYA Shirley Hamilton Amerasinghe fildindnain nsvuaumssziudefinmiu
wddydeaiiegasnmilaziBengeu nmsdsvuusziudefnwmiivszansamazduded
Useiudnflomanszreseudyanmelinwingrneturzgniinueganaudunmiuas
Hussan” wuifeafusesuwiinsUssyavinusionn Ae lendasvyn Tommy Koh lé
el aa. 1982 Wedlunislemanisasumeudaygyin “savsglovivesszaeailan
Tunsssiudennvedwduiuasnstesiunisldmasiunisssiudeninmseningsgane o 1ol
ﬁmmmiﬁnwﬁﬁuimEJizwmiizﬁusﬁaﬁwmmﬂﬁ’aé’uiuayé’mm »%0

2.2 gMwsauvaensUuldnn 15 wiseydyan

UNCLOS #inalnnissziudefinam 2 szuu Aidmualilu a1 15 Jaudseanidu
3 mou maudl 1 138031 seuumsseiudefinmuuunafulungniungsenineusemannun
Andlosfiondeanudusenvessgludredefinmdudfy wazmoud 2 Wunalnnissedu

Y a

YARNINNLNTLUIUNTNANILLINEIIENNSTUNTANNNTTESUTBRNINLUUAILAUA AR

=

F938n31 N55IVTDANINANATIAU kaLAaud 3 LANNUATBINTALAZTRYNIUYBINTIY

o A.O. Adede, “Settlement of Disputes Arising under the Law of the Sea Convention,” American
Journal of International Law, Vol. 69, p. 798 (October 1975).
% Alan Boyle, “Forum Shopping for UNCLOS Disputes Relating to Marine Scientific Research,” in

Myron H. Nordquist, Ronan Long, Thomas H. Heidar and John Norton Moore (eds.), Law, Science and
Ocean Management, (Leiden: Martinus Nijhoff Publishers, 2007), p.523.

# “Dispute settlement procedures will be the pivot upon which the delicate equilibrium must be

balanced... would be the guarantee that the substance and intention within the legislative language of
the Convention will be interpreted both consistently and equitably” Official Records of the Third United
Nations Conference on the Law of the Sea, Volume V (Summary Records, Plenary, General Committee,
First, Second and Third Committees, as well as Documents of the Conference, Fourth Session)
A/CONF.62/WP.9/Add.1, para 6.

* “The world community’s interest in the peaceful settlement of disputes and the prevention of
force in the settlement of disputes between States have been advanced by the mandatory system of
dispute settlement in the Convention” “A Constitution for the Oceans” Remark by Tommy T.B. Koh,
President of the Third United Nations Conference on the Law of the Sea, at the Final Session of the
Conference at Montego Bay, Jamaica, 6 and 11 December 1982, available at <http://www.un.org/depts/
los/convention_agreements/texts/koh_english.pdf> dududle 10 dnuieu 2561.
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UsAunalnnissziudeininaiadiduienld Tuidesnsluazlaimszitenisldundy
Juwnumandrdguiteliiiunnsuisssuuneunaginssilumininelugausely

Qs

2.2.1 faud 1 unvaianaly

v v

Aeufl 1 ¥osAA 15 uiis UNCLOS ilunszuaunisludnuazlidfuviedn
lenialyiinsseiutefinmuuuadnslanieIsn1sn1uauUseaAvessy wulIAIILAn
‘ﬁuugmﬁagjLﬁawé’qmsﬁ’igfﬁamauﬁ 1 @2 Usznns Usznisusn definmiliieatunig
Amnuvidenisld UNCLOS aasgnsefusedudds uagdsennsitass definmaisgnsziu
fheTBmsfiginmuszasdieandiudasyremomu’ Samungmnessviassmaii
nMsszfudofinminatsds” Ssiladnmlunisidonisnisssiudeinivladldauni
Unsowvesnu Tasanas 279 dydddn “WissnAssiudeiinmle q sgnindufeadu
nsfaraviomslioudyanilasduiitnumng 2 2538 3 veangUinsanUszevd uas
demstlsmmaudlamudissyluinas 33 2530 1 908ngUns” uenaIntiuuIng 280
gaUnyelAan “lzu'ﬁumﬁmﬁg’ﬁimiuﬂﬂﬂﬁﬁmﬁw%maa%’gmﬁﬁ%mﬂmﬁu‘Lumaﬂmﬁlé’ﬁwsz&’u
doRwmszrstudertumsierumiensifoudynilaeduiisls 4 Asgmaiudenios”
Lﬁaﬁmswmmwﬁ%wudfmgwmsiﬁﬁwma]@:niiﬁasmma Tu Virginia  Commentary
feruldi Sgammidugiisunaegsauysainielunwisingwin complete master flas
Fonisnslumsssiudefinm” uenaniundluinnst 280 1 “anasiulunailailé”
(at any time) lénanendssruiavosgfinimogrsdniau nanade uiisnissefudofinay
meatauagldFuduudafng ginimannsossiumslditnmaniataduld wasliisned

I a = 12 ) 34 = P = o
@‘W‘W’W]Laaﬂmﬂllﬂ??ﬂﬂi%ﬁﬂﬂiﬂﬂﬂﬂ%aﬂLL‘VI‘LJ HaUN 1 u%ﬁLﬂu%’NLa@ﬂ‘U@ﬂﬂﬁii%ﬂU

' Usgsnu Amerasinghe na11t331 “while imposing the general obligation to exchange views and to
settle disputes by peaceful means, these articles give complete freedom to the parties to utilize the
method of their choosing, including direct negotiation, good offices, mediation, conciliation, arbitration or
judicial means” @ Official Records of the Third United Nations Conference on the Law of the Sea,
Volume V (Summary Records, Plenary, General Committee, First, Second and Third Committees, as well
as Documents of the Conference, Fourth Session) UN Doc. A/CONF.62/WP.9/ADD.1 para 10; taze MOX
Plant Case (No.10) (Ireland v. United Kingdom) (Provisional Measures, Order of 3 December 2001, Sep.
Op. Nelson) para 2.

? FuAIEA UNCLOS ndnifls fie F5videmaiianisfudefinmiidivunogluinns 33 233a 1 wisngiing
anseuu@ 1A N11519591 (negotiation) N15laaI (enquiry) N15tnatnde (mediation) n15Uszfiuszuoy
(conciliation) aygylaRaIn1s (arbitration) N135eiulagniema (judicial settlement) N1seAufuugiinia
viaomInnasaugiinn yieduiitusznsdulaiignsdlasfiadon

> Myron H. Nordquist, Shabtai Rosenne and Louis B. Sohn, United Nations Convention on the Law
of the Sea 1982: Commentary Vol. V, (Dordrecht: Martinus Nijhoff Publishers, 1985), p.20.

* Jbid, 21.
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Fofinmrounisgnaazanagneldnssiudefinmaadsdununeud 2 Fauanliiifiui
mMssziudefinmaadaduidnvasfiflydiumdn (residual) egslsfnudminignnd
Fadudhelutefinmisatunsinaunionisld UNCLOS lennasiufiasuarsmnisseiu
Fofinmlneduiiafinuendonuds usliaunsasyfutefinvlneordeiswuiniuld naln
mMssziudefinmaadsfuiidimueegluneud 2 winalivafunelfleuludiin gnsdl
1ﬂlﬁmﬂaqﬁax€1’miamaﬁ%‘h’f’i%ﬁwLﬁummemﬁlwiaiﬂﬁfﬁ’mumasﬁumﬂ 2 LUINAIS
Aruidesierldnarluumieseiunfinnyveea

[ LY

2.2.2 9auN 2 A5ANTUNISAIATIAUIITNNISINIRINANAUIAU

al

noufl 2 veenia 15 Wudiundndienissziudefininlunsdnsggiinm
launsasedutaininaledsniswuvataslalawainuifivualiluneud 1

[

s2dUTaNNINAATIAUAINABUN 2 N15Tedudaininniatervdununede Ssn1acele

<3

drevilsanunsasisussivdeininlaiiesdedd lnedndnegluuing 286 MTayeadn

“melddsfuuisnoud 3 dofinnla q Reafunsianurdenisldoudyailunsdi
Lilanunsnussategilagedonaud 1 1 Whausdemanionuynainisdediunsiurani
pouiiilelatinssemonndrenishelaludofinm” luitsatutazldfnuuumams
fanuresmadonansnaneatsdudsasifeniutunoud 2 dlnenss Tudanns 280-
283 %QLLﬁmzﬁ’miﬁaa@ﬂumauﬁ 1 wiffianulnddafulszdiusosunsunaniadaduiuiu
Tuesvearnaivisiiiiteduad UNCLOS lilduszasdiiazynuiamssziudefinimlily
malaraniaudifissmaifion maasnsautsoonidu 2 ngu Ae mafifldnwaryeins
Fadauuunnng Feldun magRssauseninsssmAlagmangmnene AT e
nauitans Ae nsseiudeiinmlaseygnlenains Fsuvadumasyglanainisiifiun
Srunaidumenluidaunmuniamunn 7 wegmasyglaganisiifiunsuaanieFes
atunuenuilumaran 8 S5iesnmilsndendaldmumiudomsueauaianas 287
TnsusazmatusisdineaziBenvasnsruiufinnsaniitinunegluaanuinves UNCLOS
ludesmsidenmadu Sgmaunsadenisviimievaneislumsseiudofnmilesyanu
Tdmentu vionaeyA UNCLOS Tng3msusemaduniisdo Seumneniuiisgana
WY UNCLOS  intifiusenisdfayfie aedessensuisnsseiudofinmednetion 133
audiinualy mnsglalldidiusemaiaitnisseiudofinnudetidhesng o ludefinm
lildpeusuitnsssfudofinmiedu Weisdefinmiuasdnsss fudefinnniadsdud
vt fle maeuglasansiisatumuaaluaenuan 7 munes 287 (5) fadu
FBnsfidenin szuumudidviunl’ (default systern) Tng UNCLOS
agalsAnudafidoulafidfyuissenisimadeifedeinuiingiung
aadsduvelsl Tdun Usznsusn gnsdililldmnasiiazdnlonafiazliisddunisogiedy
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selufidinuneglunia 2 Tulszifuilfianududeusazuuamfininuiluailvl o 16
namdaueliin egrslsiwsifunsdaleniaiiagldisdiiunsediedu q lusdedeluay
nanfsssidudinumslieneinndfining Snussmanisiisgliifiosnaedios jiR
fio SguaniUaBunssAuANLIA) 283 (1) MegdosUjifnunouiogldtsfunisseiu
Fofmmnadaduluneud 2 Tneuns 283 Tyadn “(1) LﬁaLﬁﬂ%@ﬂwmsﬁuiwdwﬁgmﬁ
Lﬁ'mﬁumsﬁmmﬁamﬂﬁfj’ayé’mﬁmﬁj Tihesng 9 Tudefinmaifiunisegiusasuiie
wanasuendiudeafumsseiudefinmlnensinsavielaedudisou 7 wiinns 283
swldlddudenfefuwnsnanmadduvemalaenss msglifidernulaiivandiidiu
Usednddaimaredionsrunaviolimndideuluniumng 283 uduuidfininwives
maldinnussiflvlunmeiiadeuieloriulssmadssensnavesadiaz
I#msesiluiade 3.1 N3l UNCLOS TWiguaniudsuanuiusuneuiiuansliiuii
nsssfutefinmaadruiidnuasiilddumdn mssandisunmuduiddeulaiianals
Muoriduvssing iy liinauesdeluluunanuatuil

2.2.3 aauh 3 Yavnanazdasniulunisidnaun 2

aaa '

Tunsainfinsnandeiyawnuindinnegaelinisssiuteininandedu
puneudl 2 tudsiidosfinnsaunduddudely Ae affinmiueganelddonniiunud
fmunliluneu 3 veania 15 wield mansdidrdosniiu (Lidezidunsdiiinalag
onlud® (automatically) wsedinalnenisiden (optionally)) azdnaliealufiiuneiung
metidulumsfiTsanefuissuom dewmaiinivnsaieviuisesihdefinmitey
pnaganeldszuumsssiudefimmmatiduduiiegidn fldduszuuiinsouagudafinm
manzialdidennUsziam Wy Shigeru Oda @11 “dofimmuszinneing q foganeld
BrsnetsdudsiimAtedeitnayniuduiifedfnegnann > Tu UNCLOS  finng
fnuadodifnveanisldszuusziuteinimaradedudadutedifnuuudalusia
(automatic limitations) dw$unslalédsduneud 2 wne 286-296) Mduduilingzly
ﬂ%gwﬂéﬂaaqﬁmmﬂﬁwaﬂsJ%’gﬁﬂiﬁauﬂﬁ%’aﬁwmmwism‘mﬁLﬁmmﬂé’mwium'ﬂ%’ﬁw%
o5Ulng (sovereign rights) vasigueildlulumasugiadimnzyioluaniuaunia 5 aa 6
LarnIA 13 Wwiteydayn videlums1una (jurisdiction) U1segnedl UNCLOS éfuseslily
waAswgnaTunglinnagnneldssuussiudefininaiadedy Fetfu szuunnsseiu
Fafinmaadiduideditedinuazgnanseululnediuisvesdnsuislsznisvessy

. “[tlhe range of disputes subject to the compulsory procedures entailing binding decisions is

extremely limited” Shigeru Oda, “Dispute Settlement Prospects in the Law of the Sea,” International
and Comparative Law Quarterly, Vol. 44, p.863 (October 1995).
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ywilsiiogany UNCLOS dafiwndanany loun dofimmifedivansesulnesludiuiiieni
n¥nensiPnlunasegiading sufdualunsligasfitiafzfinnsunfivue
Unaudieouael#duld allowable catch) asmnne 61 Taanuanansalunisviuseas
(harvesting capacity) mi%’maiidauﬁmﬁaiﬁud%’gﬁu (allocation of surpluses) Tof1%AUA
wazdeulafismuniulunguneuasdetafuindenmseyinsuasnsinnisvesizaet
wenaINTuANLIAT 297 (2)(a) Tavgaimnidunisideinermansniamsialuin
wiswgRadmzuayuulvaniudaigueildldansvielinasidanuunns 246 wu nsl
auBugenvielieygaliduiulasiniide uludsmsiteduvesdgmeildunsssiu
FansviegAnanssuifeineiamansnmeia dofinmuardarldanegnreldnaln
nsszdudeinmaatadu

uanNEuLEI09ANIE FudoRinmazusanaswamndiiieanisvi
frusznmfunidsdonuung 298 (1) JuhliAndesniuiuld dagenduindy
Fooniiuiidenls nande leasunu Widnedu vieniae A UNCLOS v3eluiianla
w1y $ro1ausemadunidadeiwuliseniunisssiudefinmaratedulunsdd
AgafunisimuavouluAn1amgla (boundary delimitation) TuuSianngiasianiun
RLATYgRasiwy vizelaniu videfiAeafusniusefamans (historic bays) 3eanEnIs
Use¥amans (historic titles) definmmienfuianssunianms (military activities)
FofinmiAgatunsdaiuldngumnelulwniasssiadune (law enforcement activities)
wazdofimmisnuaussanusiunsyesany s vAfdalds i afldsuneunung
InenUnsanysssnvIfnIuuing 298 wis UNCLOS 119157 298 (1)(a)

3. DAUNLIZUIINNISILASITWLBUIATANINEIVDIAIALNEINU
WABIUIINIAUIAUTUNITNANTUIAR

Tuiden 2 fllsuldarsainsiuliiudslassasisvesdiunuasiienives

L Y '

undgalAnng o Inedaiuy iuﬁa%'af:@%u%iﬁaﬁﬂiwsﬁamamiﬁﬂmLLmﬁwﬁwmmmaq
Amafiidaduifertuiiesansiuianiatedfuresaules tisdauelfdiuiianisves
fivneiun i 4 iiludeulvvesnisiiilimaiivagiuaniatefuduaa
fnnuegals ﬁmiammlﬂiuﬁﬂmqﬁv‘fﬂﬁ%’aﬂwmL%ﬁgjmﬁzﬁ’umﬂﬂ’qﬁ'ulé’dw%uﬁa

[

Wululudiannsle
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3.1 MIuaniUABuAIULANUBISY (exchange of views) Audymi
N15HLUAZIUIAVBIAIALUNITNITUAR

Faitldinannuudain msuaniuasuanuiiuresdgaiuannsy 283 (1) mnsu
mnziunusiissdidaglidoulosiuuntydRsuigatiounidvilifianuieidei
Bouamsunaniatedy uinszuunfmininwvesaldusinmalddo fifatiounts
HuiFesvnsiunavesnuiiosinnsanad wnns 283 (1) Susnduiiesdesesuisdonlosty
151 286 Faudusnasiddgiigalunia 15 mszdusesilimativagiunalunis
f9131ad Tnglanizegrebatoninuluming 286 Adydadn “lunsdiliausoussa
YouRlngordomend 1167 Huiivszdnddaindennuildesnislieaidadedosiuin
Sgafinmlaldanuwerewseisnsdunmunnuaiaslavesmunudiimun 1 ilunoud 1
wdwdely winlifaunereslunissziudefinmaniuszuiiessludiefinimudy
mavzosindulnulifiundiung egrslsinuluneujidnuinemaldlanetgmiiarsan

aL71995909Na1La8 A1ATAITUILALNEITDL1995 99T ShanWAsUA WiuAe U

¥
=

mMssgiudefinmlngnisasawielasduiisou 4 ssnieigaavield lnsadfiAndudgn
Ao N3diAR Arctic Sunrise Case™ sywirsUszmanisosuausuazdadednsaiidunns
SadauaziniSoveniufia Aidedn Arctic Sunrise TneUssmeusosuaudidulszsmaisisy
msssiutoRnmnelimanynlanansiidatumunianuan 7 luiuil 4 ganau A 2013
Tuadtmaldldfiansanasidefinmaatuiuls ausissutng iniud 29 fueneu
HuSuusniifinnsuseiaenistndenndsemmusoiuaus wdnduluiud 3 na1AL
Uszinausasiausiandsludusemasadeinnulaviumeiunisining UNCLOS wed
Ly FafutuiiAndefinmiuiufiussmauseduaudiinfiunfesdoratuiiiy
uAfies 1 Tundoodiaun 5 Yu sveriaan 1 8 5 Juiindnundiadululdenundsy
Wansazsziutafnmaunoudt 1 veima 15 sgrdlsinumalilldndndunas 286 ae
AAIATIETUALTEIRIAUTENBUAINLIATY 283 ﬁaamiLLamﬂ?ﬂ'wmmLﬁudauﬁ%ﬁﬂmj
foaguitineftdyafiazthefuntlostemald f8nvansedfiealdfnduinnns 283 Tild
doamslisgafnnuanddsuamudurdonsniuludevnuised Wissusnisuanden
aafuiuluiEorinassefudefininiudiedsnisedadls (means for resolving the

dispute) AflEaNeua WU AR Chagos MPA Arbitration’’ South China Sea Arbitration™

* The “Arctic Sunrise” Case (No.22) (Kingdom of the Netherlands v Russian Federation)

(Provisional Measures, Order of 22 November 2013) ITLOS Reports 2013.

* Chagos Marine Protected Area Arbitration (Mauritius v United Kingdom) (Award of 18 March
2015) para 378.

% South China Sea Arbitration (Jurisdiction and Admissibility, Award of 29 October 2015) para 342.
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nsimnalnermauivihiudunsidelonaliasiang o Whdgnsseiudeiinmaiadedu
Iiededn  dodunswandsunnudiuiadumlandnuesmsiivildimaiiangiuie
Jenduiedesdnumuudfinnuiniswanisueudiudossls
NUUINAITAAILVDIAANUIN Aafanunns) 283 (1) Iluluivenaan
grunalunsiansen BSuduainail Chagos MPA Arbitration SeinsUseinaueiideauas
ans1ve1andng Uszmaanswenandnslugiuzszignitedldliudaunsiunavesmain
fouiunszurufinnsanvesmasyyilana M sUsemaneTidoalildnaniudsunnaniiu
ANNIRTT 283 Aadsliiiiunsiuialunisiansannd  dieuszimeanesidalasnedei
nansvianeatuildneuiuseninassmanuiudsemaansvorandng Tunnseiudiu
Usemmansvenandnsneneuindredeliudlaedreinussmanesidoalildinnsdoans
nnzastaedadeds UNCLOS wiedimsiauadesumensszivdefinim vieldiing
Bayvaulinsuanasunandiu sildemadesfiansandmdnngrangluiFesisnaiuas
fnsanvsziuihginmldianasueuiuiuudmielsl
mananyianasmidutetmundunssuaunsildtermuanieduion fay
%@'ﬁwmmmiaLLaﬂLU?{auﬂ’mJLﬁuLﬁmﬁ’ﬁ%mi (means) dusunisszdudefinim (L
anidunisiesabenissefudefinmieduaistu 9) lnedlisniudonasaiuluses
Lﬁam (substance/subject matter) vosdafinin’ m‘sLLaﬂLU?{EJum’mLﬁum’mmmﬂﬁlﬂﬁ
Fosnsliisgazudefinnmieisninese miesziudefimmieduiisou a* manaide
8111 u1ms1 283 lddeennslaadl undue formalism as to the manner and precision
TunsuaniBeuaudiu® enaluaf Arctic Sunrise Arbitration™ was afl South China
Sea Arbitration” l¥dfiusesnuuseiagiud weniliidnuasiimuamedailnd o
fundnnisiinfgardeuasaedisaiedenouiiazindofinanidngnisseiuseis
ouglanainsuioaa uagnsiishunligfininuanidsuanudiutulaglidndidu
lienvoyunulédn UNCLOS  Fosnislidgiasanfuluiomvssdofinmesassiunie
undedidamstunaieitiudesndla lufusUuuurenisasandu mnfinsanain
ARdarnUIINTansssEnianTRRsLUUANAsErinedgniAkas MsTdnounanI sy
fotufisamedmiunsuftRmumnsiuda®

» Chagos Marine Protected Area Arbitration, supra note 37, para 378.

“ Ibid, para 378.

" Jbid, para 382.

“ Arctic Sunrise Arbitration (Kingdom of the Netherlands v Russian Federation) (Award of 14
August 2015) paras 149-156.

® South China Sea Arbitration, supra note 38, para 333.

“ Chagos Marine Protected Area Arbitration, supra note 37, para 379.
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Uszifiusounfiansiserandnsiaudsie uesifealulaldududesnurausie
ﬂawmwaqmﬁ%’m&y’qﬁuﬁﬂm’]aqmqmLauuﬁyugmsummsé’w%qﬁwﬂu UNCLOS 3 1Ju
msazidaumsiln uarlilfiiFesfinaruthgnmsuanidsuanuiiu maldidadednites
‘ﬁmﬁLLaﬂLU?auﬁuﬁ?uhiaiwﬂuﬁaménéﬁqa’%ﬁawﬁﬁmumeﬂu UNCLOS® wms1 283

v o
a =

fAugavungiigsn a1 siiteiin i dulaituiinudaueg1aiieaneasvinli

e mmauissaduiidaudetuog™ fedfsgfimmldsidudesuanisuamudiuiy
TuBeseudululdvesnisssiudeinmaadsiu viesggnsdinenislisuduseadiou
fyansdidndedsanudulldlunstlesiesafidema viefghidniudestudsfedeliugs
1n q fisgléidenifioftagdedai’ uenantuudamnsdldldfesnmsliinfisinsesiiiu
aunsluvsziduidesiianudiudne q asgnuaniddsunazianudilafusening
Sgafinm® egnslsfimumngnadiinisasandenluai anadeniussriininesed
nsuandsuariniiuazfuegnls ludesdmandnilumajdfudamansalud eg
domuisdeiwldannsouenssnainmuaniasuanuiiuieidnisse fudeiinini
SgafimnUssaun” uaﬂfmﬂifu%’ggiﬂwmhiﬁ?’mué’mLawLmeﬁ%ﬂﬁizi’Uﬁﬁaﬁwmﬁ

o a A 50 Sy Yo 1a =
mnualilungUnsanyseayiviely UNCLOS  snasilldladesnsivsgafinnaniies
waneiuluansnazuiend udosnishinanuasuanuiuiulpglidndiioEue “uwing

Y 9
=l

visedams” lumsseiudefimvlaensisaselneduintey q Suduiinsu q muuasi
I¢uA FBnsidayaRoglumms 33 wingdnsanUszvi mMans19158 David Anderson
et dlindu msdydRifaunnosnluainund (unusual prescription) #vfu
duilmnglasunfududofidoinmifntusewiniauia 2 Sguna AUFNTUTVINTYA
Fensaiiiuseluldinagiiuanruyaviesguuaiicn1snsen s1en1saUsena I3
wanidsudonrumanisyaseviaiy mnlifianufiandile 1 Sguiaisaesussna
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® Ibid, para 379

46 Ibid, para 382; South China Sea Arbitration (Jurisdiction and Admissibility, Award of 29 October
2015) para 333.

“ Chagos Marine Protected Area Arbitration, supra note 37, para 385.

® Ibid, para 382.

* Ibid, para 381.

** 1bid, para 385.
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' David Anderson, “Article 283 of the UN Convention on the Law of the Sea,” in Tafsir Malick
Ndiaye and Rudiger Wolfrum (eds.), Law of the Sea, Environmental Law and Settlement of Disputes:
Liber Amicorum Judge Thomas A. Mensah, (Leiden: Martinus Nijhoff Publishers, 2007), pp.847-866.

% Stefan Talmon, “The Chagos Marine Protected Area Arbitration: Expansion of the Jurisdiction of
UNCLOS Part XV Courts and Tribunals,” International and Comparative Law Quarterly, Vol. 65, pp.927-951
(October 2016).

> Natalie Klein, “The Vicissitude of Dispute Settlement under the Law of the Sea Convention”
International Journal of Marine and Coastal Law, Vol. 32, p.342 (2017).

! Nigel Bankes, “Precluding the Applicability of Section 2 of Part XV of the Law of the Sea
Convention” Ocean Development and International Law, Vol. 48, pp.239-268 (2017).
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adoption) uaﬂmﬂﬁﬁxﬁ’mwﬁﬂﬂﬁﬂiz‘wqamadmﬁﬁia 9 11 (subsequent conduct) A
Hudeitendmauissunavesenumnadld”
donamdnudmaldiinneifansasatuniaiifen Ujyyritdonsujoa
99nAtunzaduls (The China-ASEAN Declaration on the Conduct of Parties in the
South China Sea, DOC) wifd1 DOC f¥ei3uni Declaration filFldrin ausdma vde
ATUANGY uimagauuhuanassErissunaiueaidedunvansTeuasuainuas
sUuvy Foidenuassuuvudlfiudsiivadfanugdnduaunnasiinedaiusnsdinig
NOVUIETENINAIA A1a8au5uI1 DOC fifnvarfidnnevesauddyyiseninasying
deaniinaidsueniunum Inmsasunulagdguusiinnisnsensinisissemavesiu
uaz3glu ASEAN uazigiiasumgnénsiisly DOC Judun@ vde Parties uaznslddond
Tu DOC Vvhulidnwarduning vielid1in “anas” vie agree aglunaneduvesnAs
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HNUAILNYMANe (legally binding code of conduct) wagn13nTevinvessgsieuily

> South China Sea Arbitration, supra note 38, para 213.



47 : 4 (51497A4 2561) 899

mendadudndmisimaynfiansandnde luihefigamaiiuindin “anuanas” i
Unyalfeglunng 281 uazuns 282 Fosthmdnnissananiunusuldee™

venntudidiadssninUssmeRued-wamuasUssmaesansideiiss fudafinam
peasMIUsTURY (condiliation) AMENITTUNTUTEUALLABIINNBUILTNA NBAYUDIAINANAS
AuEas) 281 91 wines 281 lasmualiegrsdnauin anunnasdenduidiina
gnitulunisnguane udlaendnudrnnunnasiosfidneazisuiituy augnssunsléd
NsnsidneeAlulng 282 Usenaunie lawa A1 “lannasiu” (have agreed)
hae “AdUnNnNag” uamnﬂﬁ?uﬂmzﬂiimmi"dizuauiﬂLﬁué’wﬁ’umiémmmw 281 1UTu
wmsfieyaelrmuanasitlignilumengranefinadunsdailfuntygfuiaa 15
THdaduld Fsnzaonndasiutaianssiiinna 15 ves UNCLOS tnessfueaduninunnas
Alagnitu mnazeniiumsliveiuidesldanunnasifnayniiulun angmnedalonis
lail¥imaudt 2 14su” namdnifonilvnnigrmnunnasillafnayniudeifiasiaiaini
Aiieanefiizdavedlimaiionsruraniadaduls

Ussuiiged nsditemansufewsasfinauidyyivateatiu 91nnsfnwiuin

a

ffinnnyivesmaaunsoagulddn fefinmmansiafiietuuiidnuaeiidunisasida
ﬁaﬁuaﬂizﬁﬁﬁmuﬂaﬁuwﬁmzﬁaL,wia UNCLOS wagaunnasseninalssmadu 4 fiflde
unddeiFesnsssfudefinmiduresuies lunsddudfdlddunstaundiigaanay
SndhovilahdeRinmilieaiunsfinrauaznsld UNCLOS Whgnnsse funanssuauns
fitvunegluneuil 2 16 afl MOX Plant Case \Bushegsiiivesdoasui Tnsluafdand
Ussinaansetandnstdoanifesidefinmssnimuiulssmalesuaudduiedosty
ANANassEdugiinig 3 atiu Ae eydyanindionisdunsesdaadennimziawigiinie
)’ au%él’zgzypdaé%ﬂwmmLﬁwﬁﬁﬁ]
)60

LEALAUANATIUDBNAYL MBI ReaU15 (OSPAR

o
I @

59 aw Y
glsU (EC Treaty)  uavawsdyyinensussuiaunaenulsiiuglsy (Euratom Treaty

Ay a A a X o ::1' YY) v o Y a ) v
ﬂ’]i‘V]GUE]‘WWTV]‘V]Lﬂ@mu&lﬂ'ﬁqﬂiLﬂEJ’J‘W‘Uﬂ‘Uﬂ’J’]N@ﬂaﬂﬂaqHQUUWqIWLﬂﬂ{jQJ]V’]ﬂ’]iUiUIGU

a

UNCLOS nanafie Sgansnsannasiuiaeseiudefinmemieisnisiieguenveuiuniasnia 15
0 Inglvissuunissedudeninmiilessuuniy UNCLOS finaldUsduwnuld nsiuseme
ansgornndInImduenAuanatutratsatuuiliiiededinmasunylagainisn

° @mmLﬁusumﬁ’ﬂ‘ismmsﬁLﬁuLszaﬁuﬁuﬁwﬂwmwwmmﬂuﬂﬁﬁ Jianjun Gao, “The Obligation to
Negotiate in the Philippines v. China Case: A Critique of the Award on Jurisdiction” Ocean Development
and International Law, Vol. 46, p. 272 (2016).

*" Conciliation between Timor-Leste and Australia (Decision on Australia’s Objections to

Competence, 19 September 2016) paras 56-57.
*® The Convention for the Protection of the Marine Environment of the North-East Atlantic
> Treaty Establishing the European Economic Community

*0 Treaty Establishing the European Atomic Energy Community
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" MOX Plant Case (No.10) (ireland v United Kingdom) (Provisional Measures, Order of 3 December
2001) ITLOS Reports 2001, paras 50-51.

° Ibid, para 51.

® Ibid, para 52.

o South China Sea Arbitration, supra note 38, para 282.

* Ibid, para 276.
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Ibid, para 283.
! Ibid, para 284.
* Jbid, para 285.
* Ibid, para 285.
" Southern Bluefin Tuna Arbitration (New Zealand v Japan, Australia v Japan) (Jurisdiction and
Admissibility, Award of 4 August 2000) para 52.
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' MOX Plant Case (rreland v United Kingdom) (Suspension of Proceedings on Jurisdiction and
Merits, and Request for Further Provisional Measures, Order No. 3 of 24 June 2003) para 18.

" MOX Plant Case, supra note 61, para 50.

" Grisbddarna (Norway v Sweden) (Award of 23 October 1909) 11 RIAA 147; North Sea
Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands)
[1969] ICJ Rep 3, 51-52; Territorial and Maritime Dispute (Nicaragua v. Colombia) [2012] ICJ Rep 624,
674; Maritime Delimitation in the Black Sea (Romania v. Ukraine) [2009] ICJ Rep 61, 89.
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" Mariko Kawano, “Compulsory Jurisdiction under the Law of the Sea Convention: Its
Achievements and Limits,” in James Crawford, Abdul G. Koroma, Said Mahmoudi and Alain Pellet (eds.),
The International Legal Order: Current Needs and Possible Responses: Essays in Honour of Djamchid
Momtaz, (Leiden: Martinus Nijhoff Publishers, 2017) p.424.

” Chagos Marine Protected Area Arbitration, supra note 37, para 208; Fisheries Jurisdiction (Spain
v Canada) (Jurisdiction of the Court) (Judgment) [1998] ICJ Rep 448, para 30; Nuclear Tests (New
Zealand v France) (Judgment) [1974] ICJ Rep 466, para 30.
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" Alan Boyle, “Dispute Settlement and the Law of the Sea Convention: Problems of Fragmentation
and Jurisdiction,” International and Comparative Law Quarterly, Vol. 46, pp.37-38 (January 1997).
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Tainm

77 UsemAans1vo1andnsiandsin “a tribunal has no jurisdiction under article 286, Part XV, section 2
unless (a) there is a dispute between the parties concerning the interpretation or application of the
Convention....neither of these requirements has been met as regards Mauritius’ other (non-sovereignty)
claims in the present case” Chagos Marine Protected Area Arbitration (Mauritius v United Kingdom)
(Preliminary Objection of the United Kingdom) para 4.1.

" Chagos Marine Protected Area Arbitration, supra note 37, para 211.

" Ibid, para 229.
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* Ibid, para 211.
o Ibid, para 221.
* Ibid, para 229.
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ARl seulimadeidadeiieiuEesdiuntesulnamilofuuny Ao ad
South China Sea Arbitration szimaduldldudenisilesnfivesuszmailauTudindu
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anuRglesfudonandsvesUssmaiuifinssreddasldiduussiindu viofeatuns
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grunedulneidenswdududuusn liesledaudwiolnedsens vie 2) Taqusvad

* “position paper of the Government of the People’s Republic of China on the matter of
jurisdiction in the South China Sea Arbitration initiated by the Republic of the Philippines’ (7 December
2014) para 4, available at <http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml> Audiile 10
ﬁqmﬂu 2561, South China Sea Arbitration (Jurisdiction and Admissibility, Award of 29 October 2015) para
133. “the essence of the subject-matter of the arbitration is territorial sovereignty over several maritime
features in the South China Sea, which is beyond the scope of the Convention and does not concern
the interpretation and application of the Convention.”

& South China Sea Arbitration, supra note 38, para 144.
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* Ibid, para 153.

* Ibid, paras 155-157.

& Obligation to Negotiate Access to the Pacific Ocean (Bolivia v Peru) (Preliminary Objection)
[2015] ICJ Rep 592, para 26.
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* Convention for the Conservation of Southern Bluefin Tuna.

¥ Southern Bluefin Tuna Arbitration, supra note 70, para 56.

* Ibid, para 57; 1051 16 UayelAd1 1530 1 “winiindedininle o %uiwdwﬁgmﬁ 2 %gw%‘amﬂﬂdwﬁy'u
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. {bid, para 57.

. fbid, para 58.

” Admissibility, Award of 4 August 2000) (Separate Opinion of Judge Keith) para 17.
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* Ibid, paras 21-22.

” ibid, para 23.

* South China Sea Arbitration, supra note 38, para 210.

*" “The Tribunal considers that the better view is that Article 281 requires some clear statement
of exclusion of further procedures Ibid, para 224.

. Ibid, para 225.

” Ibid, para 222.

10 Ibid, para 228.
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! Natalie Klein, “The Vicissitudes of Dispute Settlement under the Law of the Sea Convention,”
International Journal of Maritime and Coastal Law, Vol. 32, pp.332, 339 (2017).
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1 “Paragraph 1 of Article 297 limits the application of such [compulsory dispute settlement]
procedures to disputes concerning the exercise by a coastal State of its sovereign rights or jurisdiction in

certain identified cases only” Southern Bluefin Tuna Arbitration, supra note 70, para 61.
1 Chagos Marine Protected Area Arbitration, supra note 37, para 307.
*** Ibid, para 308.
' Ibid, para 308.
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100 Stephen Allen, “Article 297 of the United Nations Convention on the Law of the Sea and the
Scope of Mandatory Jurisdiction,” Ocean Development and International Law, Vol. 48, p. 327 (2017).
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o Q%’aié’fuﬁwaﬁgmaEﬂaLLax%gLﬁwanﬁﬂu John E. Noyes, “Compulsory Third Party Adjudication and
the 1982 United Nations Convention on the Law of the Sea,” Connecticut Journal of International Law, Vol. 4,
pp.675, 686-687 (1989).
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