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Abstract

The characteristic of derivative action is that the shareholder is entitled to bring
an action on behalf of the company against directors if the company fails to do. The
purpose of granting the right to derive the company’s action is to provide a relief of
grievances to the shareholder as the company ignores to sue wrongdoing directors. Such
legal concept appears in section 1169 of the Civil and Commercial Code which allows
both the shareholder and creditor to initiate a derivative lawsuit. The research focuses on
the comparative study of the United Kingdom, United States and Thai laws governing
derivative actions in private companies and analyses the legal issues under Thai laws. The
research finds that the provision under the Civil and Commercial Code on demand
requirement which the shareholder must fulfil before bringing an action is unclear. The
law also fails to address the scope of the litigation expense reimbursement advanced by
the plaintiff shareholder. Consequently, the plaintiff shareholder may not be fully
compensated. Besides, the scope of the derivative action against the wrongdoers
provided is very limited. This becomes a significant burden on the shareholder to bring
the derivative lawsuit. The study addresses that the provision authoring the creditors to
initiate the derivative lawsuit does not cohere with the fundamental concept of derivative
actions. The research therefore suggests some legal amendments to ensure that Thai

laws on derivative action cohere with the objective of derivative action concept.

Keywords: derivative action, shareholder action, director’s liability, shareholder’s right
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Indiana Law Journal, Vol. 36, p.143 (1960).
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> @ William H Painter, “Double Derivative Suits and Other Remedies With Regard to Damaged
Subsidiaries,” Indiana Law Journal, Vol. 36, No. 2, p.143 (1961).




76 LT vsmsdienans

WNUIINYIINTINNTVRIVTEN . TAulndBaiunssunisvesuium a. Jsndulalidniiunig
HoINTIUMIVBIUTEN . NINNTTUMIVRIUTEN 2. MlUTEm 2. FemedunsenusoUselevives
3w n. deuull fhevuduresu3on n. Jamsiilenalumsilesainenssunisvesusem @. 19

nsilesnfvedfovuluuIEufnaEendt double derivative action

WAUATWA 2 anwauzae double derivative action $9uAU multiple derivative action

v w o o
HOAVUUDIUIEN A

Derivative action

Double derivative action

OI0I0

Multiple derivative action

(UIemlumTavesuitn o)

N Y,
- . ~
U3Em A
(U3evluATavasuien )
N J
" oo R ATINATTUDIUTEN 4.
U3Em 4. —
e " e avdlunisvloni
(UidnluaSavasustn a)

. /

PNNMTNAY VTN <. Banlunisilesndsonssunisvesmu WeuTem 1. laensandula
yaenssunsiananelianiunisfiesdnenssunisinseinivsenidene fieviuvesu3on a. A
gaunilunfnonssunsisuiinld vs¥n a. Fadugtieviuresu3en 1. aunsoflosrfunuuiem g
1§ (Msilesrfvesu3en a. donssun1sveauiem ¢ Wunisilesnfunuuien Mi3endn derivative
action) ¥11nU51N313504N15983U3EN A. Tanulnadaiunssunisvesuiem a. Jedndulaly
Afiun1sflosnssunisvesu3em 1. dieruduresuiev . fanunsaflesnfnenssunsveauium .
16 n1sflesaffneng1aiiendn double derivative action dudnaliuiem 2. Fadudteniures
U39 A, @1u7salanssunisvesuiem € 18 winnusingiinssunisvesusenuduazusenly

a4 @ =~ a o o o ™ a o oA = a =
wisnmanedianuieiuiuilililinssunisluusdnud/vidnlueieflasnfidonssunisi
o A va v a o = a o I av v =~ v v v
nseyiAuin dieviuvesuien n. duduuidnudianunsaflendls n1siesnfvesitionuvey
fovuluuivnudludiungavuluiFendt multiple derivative action
WiRNaveINTeRg IR iRt ovuluuTEnIaansafleenssunsvesunlueselansiiau

a va b4

Ll ddeuluvidndudulvludnvazifeadudunisiidnsdieonulunisiesnd

Y

wiuusEnlunsalund nanke vnnguaneldeugelvtevuluusenuifiesiunuuignlueie



48 : 1 (Tw1my 2562) 77

14 deuluuiomuifliiBmstulunsiBosanudemefifiniut wasdefinnsanandnvoe
AuduRussEn iU TnusuarusvlueTonuinnisfinssunsluuisvuiliseuilosnssunislu
Uiviluede Woamnnnssumsvesuitnusiuazuisvluedetniduynnanguieiiu nssumsves
Uitnudgenlisuiunsiewmuewioaufinuiinnlndiaduad

Tudseinaansgoisni Model Business Corporation Act liiflundayaifeunnlvifiou
Tuuddnuianunsasidunsilesainssunsvesuisnluedeld usndnnsilasunissusesae
Ara’ LUt uUsginAsangwd Companies Act Alusuy vy of@lui3es
double derivative action usimaidugiuseswmdnnisfangnd® wazuiimasainnistissngvang
Feamsiesadumuuddnlugal a.a. 1997 udnn1siEes double derivative action §slaisnglu
Companies Act finalumf Universal Project Management Services Limited v Fort Gilkicker

(v

Limited & Ors la1191anan f9uyl Companies Act agliilavayf#Suses double derivative
action windnnsfananidensiiseey® Feulviigievuluuidnuiszannsaflesnssunislu
Usenlunsalisulinlafosusnginusemuiaseuinanisvesuievluese wu vienuieuly
ustluederianual® (wholly-owned subsidiary) M%@U%ﬁﬂum'%aasﬂugmsﬁLflul,ﬁméhl,mu

YDIUS YNV

® @ “Note, Corporations-An Examination of the Multiple Derivative Suit and Some Problems Involved

Therein in Light of the Theory of the Single Derivative Suit,” New York Law Review, Vol. 31, 932 (1956); Melvin

Aron Eisenberg, The Structure of the Corporation: A Legal Analysis, (Washington, D.C.: Beard Books, 1976 ),
Pp.288-289.

" @ Blumberg, Phillip I et al, The Law of Corporate Groups: Jurisdiction, Practice, and Procedure, (New

York: Aspen Publishers, 2008), § 44.02.

8 David Kershaw, Company Law in Context: Text and Materials, (United Kingdom: Oxford University Press,
2009), pp.629-630.
° Universal Project Management Services Limited v. Fort Gilkicker Limited & Ors [2013] All ER (D) 313.

Judge Briggs stated that:

26. In my judgment the common law procedural device called the derivative action was, at least until
2006, clearly sufficiently flexible to accommodate as the legal champion or representative of a company in
wrongdoer control a would-be claimant who was either (and usually) a member of that company or
(exceptionally) a member of its parent company where that parent company was in the same wrongdoer
control. | would not describe that flexibility in terms of separate forms of derivative action, whether headed
“ordinary”, “multiple” or “double”. Rather it was a single piece of procedural ingenuity designed to serve the
interests of justice in appropriate cases calling for the identification of an exception to the rule in Foss v
Harbottle.
ffimnuiluad Bhullar v. Bhullar & Ors [2015] EWHC 1943 (Ch) Mfadelulumadeariu,

10 NA. Lambrecht v. O’Neal, No. 135, 2010 (Del. Supr. Aug. 27, 2010).

11 william H Painter, supra note 5, p.149.
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