220 8T ssasdsmans

1 o (]

Asnasaunlpeldsinaay
Tuanagyn
Trial in the Absence of the Accused

in Criminal Procedure

Y]
anu Sgougn’
9 9
ANENII159UTEINAULTRAERNS UM INIBLFITUANENS

Udom Rathamarit

Professor of Law, Faculty of Law, Thammasat University

Fu 15 waunau 2562; wily 6 Sguieu 2562; aeusu 11 fliquieu 2562

UNANED
FansuilagbiifdueaduguuuuiiawedBinanmmeny sukuumsissand
nganetydlimaiansanedlddunsdfies Weufladymluaieng i wasadavauni
vieufesidnimmaiiduailumalnglifvmmasuaums Snvisdadunmsmemengranediols
AnUszdnsnwlunsdsrultngmne

winslimafinsanafengldlagliswoddfmsnasnmanadsansenudednsae
Fumsinsandeniinuewumdnnsduasesdvsvesyanatsfusedilunimsmineszme
TheavsuetyanaLaransnisnsiiles (A.A. 1966) 1991 14 udNAIANYIMARATILLAE

o | waa a 1%

Mg vesunlyganinetadungmneseinsUssmakasngurinenlsluumnussmanuiu vin

—3
e

WdsRsaafog1vedlneniud szanang nuned SR 9saIANe Y IMaS N LY

Biasaenzseld vy dftunumgranasanudnduluuiunvesdnulng Tnadadsds

£
o

e

g a

winmsAuasesdvstuiuguvesypraaniludteeiiewds Awsduldanmsindnuseiuun

T U, (feshtenduiuand), wa. (NgMueunIvw) unning1desssuaans, Usyailnuazianaunguung

919, UN1INEIFY Nancy Il Usgineel3aLea



48 : 2 (lgurgu 2562) 221

uawegtios 3 Usems Ae (1) Iuaededldsunddlivsuiiamafiunssuiiiansanvesea (2)
uaeiidvsnedimnadudumilued uae (3) Suaelidvsvelvimasonuadvuiansaniv

AmdR:  BRTANANIY FBRsanlagliifiiday n13AUATEEVEIUNUgIU

]

Abstract

The trial in the absence of the accused is exceptional and different from the
trial in the criminal procedure in general. The law empowers the court to conduct a
trial in the absence of the accused to solve a case, especially where the accused has
fled or refused to stand trial without justification. The trial in absentia is also the
measure to enhance the effectiveness of law enforcement.

A trial in the absence of the accused may violate the right to be tried in his
presence, which is one of the safeguards of human rights guaranteed by Article 14 of
the International Covenant on Civil and Political Rights 1966. However, reviewing the
principles, historical development, and examples of relevant rules under international
law and domestic legal systems in the model countries, this article shows that the
provisions of the Code of Criminal Procedure of Thailand and other criminal
procedural laws regarding special offenses have been established in the context of
Thai society’s need with the determination of the fundamental rights of the accused.
This is because the following three safeguards are in place that: (1) the accused must
have notice of the proceedings; (2) the accused must be legally represented in the

proceedings; and (3) the accused must have the right to retrial in his or her presence.

Keywords: criminal procedure, trial in the absence of the accused, safeguards of

human rights
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3 International Bar Association, “Report on the ‘Experts’ Roundtable on trials in absentia in
international criminal justice,” in Proceedings of the IBA International Criminal Court and International

Criminal Law Programme, (September 2016): p.2.
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* Roger Merle and André Vitu, Traité de Droit Criminel: Procédure Pénale, 4™ edition (Saint-Amand:

Editions Cujas, 1989), pp.16 - 18.

> International Bar Association, supra note 3, pp.2 - 3.
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5 Ibid, p.3.

" Michele Laure Rassat, Procédure pénale, (Lonrai: Ellipses coll,, 2010), pp.611; Jean Pradel. Procédure
pénale, 14" edition (Mercuéss: Edition Cujas, 2008), pp.352 - 354.

8 Zana c. la Turquie, (27 november 1997), R.S.C. 1998.396.

° Cour de Cassation (High Court in Criminal Div.) (1 December 1992), Dt. penal. 1993, chr. 30.
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5 Krombach v. France, European Court of Human Rights (13 February 2001), req. no. 29731/96; F.
Massias, RSC.2001, p.429.
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2 Yswa9ang e33R 1IN 1Y 19aNUTHNANSUAS, 11931 321 UazanTT 322,

22 Treaty on Extradition between Japan and the Republic of Korea, art. Ill (b).
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Fuaglddounmaluiuiinrsandaiuld vse (2) nstlanuRaidlnydian (mprisonment with

2 Toyama Ayako, “The Creation of Corruption in Thailand: Legal Provisions and Criticism of Politicians,”

South East Asia Research, Vol. 51, p.109 (Jul 2013) e1efislu Yeassau wou, “n1siiarsaaiongilaglififdias

1uﬂ35mﬂtﬂﬂu,” Na1sUTENEUMIUSEYNANENTIUNNTINSTETTHYlusENsRAsaN T anse sl afAusena
330930 IAMEITNTANARDIYIVBIRATWIUVLIIINTIETRY w.A. ... dTnnuanEnsandunusugs (24 - 26
kay 30 UNIIAN 2560), U.1 - 6.

2 Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 286 “The trial may not, except in the
cases prescribed in the preceding three Articles, be convened when the accused does not appear at the
trial.”

% Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 283 “When the accused is a juridical
person, it may have a representative appear at the trial.”

% Code of Criminal Procedure, Act No.131 of July 10, 1948, art: 284 “The accused shall not be required
to appear at the trial in cases which are punishable with a fine of no more than 500,000 yen (50,000 yen for
the time being in cases other than violation of the Penal Code, the Act on Punishment of Physical Violence and
Others and the Act on Penal Provisions related to Economic Activities) or with a minor fine; provided, however,

that the accused may have a representative appear at the trial.”
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2" Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 285 (1) “The accused shall appear at the
trial on the date when the judgment is to be pronounced for cases in which misdemeanor imprisonment
without work is applicable. The court may permit the accused not to appear on the other trial dates when the
court deems that the attendance ot the accused is not important for defense of his/her rights.

(2) The accused shall appear at the trial in cases where he/she is liable for punishment of
imprisonment with or without work for not more than three years or a fine of more than 500,000 yen
(50,000 yen for the time being in cases other than violation of the Penal Code, the Act on Punishment of
Physical Violence and Others and the Act on Penal Provisions related to Economic Activities) during the
proceedings prescribed in Article 291 and the sentencing. The other trial dates are to be governed by the
second sentence of the preceding paragraph.”

% Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 286-2 “When the court cannot be
convened without the appearance of the accused, and the accused, who is under detention has been
summoned to the trial but refuses to appear without justifiable reason, and it is extremely difficult for the
officials of the penal institution to bring the accused to the court, the court may commence the
proceedings of the trial without the appearance of the accused.”

2 Please see Heisei, High Court Osaka, (17 July 1991) 2(U) 1035.
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30 Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 435 “A request for a retrial may be filed
against a final and binding judgment of guilt, when filed in the interests of the person who has been found
guilty, and when:

() It has been proven through a final and binding judgment that documentary or material
evidence which served as evidence in the original judgment is false or has been altered;

(i) It has been proven through a final and binding judgment that testimony, expert evaluation,
interpretation, or translation which served as evidence in the original judgment was false;

(iii) It has been proven through a final and binding judgment that a person who has been found
guilty was falsely accused; provided, however, that this shall only be when such person was found guilty on
the basis of such false accusation;

(iv) A decision which served as evidence in the original judgment has been altered by final and
binding judgment;

(v) With regard to cases where a person has been found guilty of criminal infringement of a patent
right, utility model right, design right, or trademark right, a trial decision that voided such right has become
final, or a judgment that voided such right has been rendered;

(vi) Clear evidence which should make the court render an acquittal or a dismissal, for judicial bar to
the person who has been sentenced, or make the court render a remission of punishment for the person to
whom punishment has been rendered or make the court find a lesser crime than the crime which was found in
the original judgment; or,

(vii) It has been proven through a final and binding judgment that a judge who participated in the
original judgment, a judge who participated in making documentary evidence which served as evidence in the
original judgment, or the public prosecutor, public prosecutor's assistant officer, or judicial police officer who
compiled a document or gave a statement which served as evidence in the original judgment, committed a
crime with regard to his/her duty in the case; provided, however, that this shall be limited to when prosecution
against such judge, public prosecutor, public prosecutor's assistant officer, or judicial police officer was

instituted before rendition of the original judgment, and when the original court did not know such fact.”
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31 Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 439
(1) A retrial may be requested by:

(i) The public prosecutor;

(i) The person who has been found guilty;

(iii) The legal representative or curator of the person who has been found guilty; or

(iv) The spouse, lineal relative, brother, or sister of the person who has been found guilty, in the

event that said person is deceased or is in a state of insanity.

(2) Only the public prosecutor may file a request for retrial on the grounds prescribed in item (vii)
of Article 435 or item (i) of paragraph (1) of Article 436 when the person who was found guilty induces
another to commit such crime.

32 Code of Criminal Procedure, Act No.131 of July 10, 1948, art. 451

(1) The court shall try cases for which commencement of a retrial has been determined in
accordance with its instance, except in the circumstances prescribed in Article 449.

(2) The provisions of the main text of paragraph (1) of Article 314, and item (iv) of paragraph (1) of
Article 339 shall not apply to a trial as prescribed in the preceding paragraph when:

() The request for a retrial is made for a person who is deceased or a person in a state of insanity
(i) The person who has been found guilty dies or falls into a state of insanity with no prospect
for recovery, before the judgment in the retrial.

(3) In the case set forth in the preceding paragraph, the court may try the case in absence of the
accused; provided, however, that the trial cannot begin in absence of counsel.

(4) In the case set forth in paragraph (2), when the person who has filed a request for a retrial has

not appointed counsel, the presiding judge shall appoint counsel for the accused ex officio.
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3 Magistrates’ Court Act 1980, Section 11, subsection 1.
3% Magistrates” Court Act 1980, Section 11, subsection 3a.
35 Magistrates” Court Act 1980, Section 11, subsection 4 and subsection 5.
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(preliminary judicial procedure) fiu szuvRaTaNlutuAIa (judicial procedure)

36 Criminal Appeal Act 1968, Section 7, subsection 2.
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3 Jans Wugue, “TRNTanmNeIyTluansgeEnT,” gany, U7 25, w@ud 5, 39, .39 - 41 (fugngu-nanay
2521).

9 (g9, .76 - 77.

9 Richard D. Friedman, “Confrontation: The Search for Basic Principles,” The Georgetown Law Journal.

Vol. 86, No. 4, 1011, p. 1033 (Feb 1998).
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% Criminal Procedure Code of Ukraine, art. 262. Participation of the defendant in trial

Article 262. Participation of the defendant in trial

“Trial court considers the case in the presence of the defendant whose appearance in court is
necessarily required.

In absence of the defendant, the case may be considered on exceptional basis:

(1) when the defendant stays outside of the limits of the Ukraine and evades appearing in court;

(2) if the defendant requests that his case related to crime which may not be punished with
confinement considered in his absence. However, if so, the court may find that the defendant’s appearance
is necessarily required.”
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971909UUUTEWA @ International Bar Association, supra note 3, pp.8 - 13.
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5" Human Rights Committee, General Comment No., CCPR/C/GC/32, (23 August 2007), para 36;
European Convention on Human Rights art. 6 (3) and ECtHR cases Collozza v Italy, (1985) 7 EH.R.R. 516;
Goddi v Italy, (9 April 1984), series A. No.76; Van Geyseghem v Belgium, Application no.26103/95, (21 January
1999); Lala v Netherlands, Application n. 14861/89, (22 September 1994); Sejdovie v Italy, Application no.
56581/00, (1 March 2006).
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(1) mawddiaelavsuilenssuauiiarsan (Right to have notice of the proceedings)
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8 |nternational Bar Association, supra note 3, p.2.
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