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Abstract

Even though the Thai law has long recognized the concept of divorce by
mutual consent, the law barely specifies any detail and largely provides the
separating couple with immense freedom about the consequence of the divorce.
No measure has been prescribed to examine whether decisions are made freely.
Also, vulnerable members of the family are left without protection; therefore, it is
possible that a disadvantaged spouse might concur with the divorce agreement
without fully understand the consequence. It is also possible that according to the
Thai law the parents can dissolve the marriage without consulting with their minor
children. These issues raise queries about whether the Thai law concerning divorce
by mutual consent has constituted fairness to the divorcing couple and anyone
related to the marriage, especially a minor, or not.

In this article, the author studies the French law on this issue which has just
been enforced in the beginning of 2017 to explore if there is a possibility to fix the
problem of fairness and rights protection with regard to the divorce by mutual
consent. The new French law has no longer required that the divorce must be
permitted by the court; however, it provides more definite and clearer conditions
of divorce to ensure that the separating couple will understand the consequence.

Furthermore, the new law requires that the spouses must consult with their minor
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children on the divorce matter. The author sees this measure as an interesting idea

to amend and develop the Thai law.

Keywords: divorce by mutual consent, divorce settlement agreement, the best
interest of the child
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Article 12
1. States Parties shall assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child, the views of the child being given
due weight in accordance with the age and maturity of the child.
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© pudyay1indiednzian a.A. 1989 (Convention on the Rights of the Child 1989)
Article 12
2. For this purpose, the child shall in particular be provided the opportunity to be heard in any
judicial and administrative proceedings affecting the child, either directly, or through a representative or
an appropriate body, in a manner consistent with the procedural rules of national law.
Mula aydyg1indednsian a.a. 1989
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Unasadla q Aifanssnusioiinliinlaenss vielneriudunu uiossdnsiivmzan Tudnuusiiaenndoiu

suilauisufuinunguuneniely
41

a

g1uae Jalusi, Yaniademaniidaininy, Auiasei 1 @EdnRuinieldvivssgilasaaul Ay

uywemansuazdinueans an1dusuigaan, 2541), w.179-181.
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unsIAx A.e. 2017 yilitudagdunsvenlaeanugueeu (le divorce par consentement

2 F3suiuinssiudenislisunaunesesiuiunasnsimuniuiiogueaynsaevdamsugniudn
Ussifiuiifiruddnydansinisfnuidunisianesely

# Jean-Jacques Urvoas, “Réforme Divorce par consentement mutuel,” dUAu dlefudl 15 wwey
2561, 910 http://www.presse.justice.gouv.fr/archives-communiques-10095/communiques-de-2016-12818/
reforme-divorce-par-consentement-mutuel-29565.html

“ Ibid.
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Tungilsulasdminndenzidsunisonduinluwns® (divorce par consentement

mutuel par acte sous signature privee contresigné par avocats, déposé au rang des

% Corinne Renault-Brahibsky, Le nouveau divorce sans juge : le divorce par consentement mutuel

extrajudiciaire, (Issy-les Moulineuax : Lextenso, 2017), p.6.

 ngmnglmidfnalitsudotud 1 unsau aa 2017

¥ La Loi n° 2004-439 du 26 mai 2004 relative au divorce

% Circulaire du 26 janvier 2017 de présentation des dispositions en matiére de divorce par
consentement mutuel et de succession issues de la loi n°2016-1547 du 18 novembre 2016 de
modernisation de la justice du XXle siecle et du décret n°2016-1907 du 28 décembre 2016 relatif au
divorce prévu a Uarticle 229-1 du code civil et a diverses dispositions en matiere successorale, p.4

% Corinne Renault-Brahibsky, supra note 45, p.6.
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0 Code civil article 229 - article 229-1
51 Supra note 48.
52 Code civil article 229-4
5 Code civil article 229-1 and article 229-4
>4 Stéphane Piedelievre, “La remise en cause de la convention de divorce dans le nouveau divorce
par consentement mutuel,” duduidlotuil 15 wwey 2561, 910 https://www.efl fr/droit/patrimoine/details.
html?ref=r-153aed28-f789-4d30-b26f-b7dfd3de9044

%5 Adeline Lorence, “Combien cotite un divorce en 2018 : frais et honoraires,” ﬁuﬁuLﬁ@i’uﬁ 10 w8

2561, 9nhttps://www.toutsurmesfinances.com/argent/a/combien-coute-un-divorce-frais-et-honoraires
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% Ibid.
57 Philippe Bas et Bruno Retailleau, “Le divorce par consentement mutuel sans juge : une fausse bonne
idee ?,” Le monde (14 June 2016) @UAuTuf 15 w8y 2561, 310 https.//www.lemonde fr/idees/article/

2016/06/14/\e-divorce-par-consentement-mutuel-sans-juge-une-fausse-bonne-idee_4950265_3232.html

%8 Code de procédure civil, article 1444-1

% Code de procédure civil, article 1444-2

0 Code de procédure civil, article 1444-4

1 Supra note 48, Fiche 4 La procedure du divorce par consentement mutual : La phase

d’élaboration de la convention par les avocats
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2 Code civil, article 262-2
 Supra note 48, Fiche 2 les conditions du nouveau divorce par consentement

6 Corinne Renault-Brahibsky, supra note 45, p.11.
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& Ibid., p.64-65.
& Ibid.
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5" Ibid.

% Jbid.

¢ Code de procédure civile, article 1143

70 Code civil, article 388 nguneuiswasUsHANTIAaivUAliuARaUTTATiAn1EleegATy 18 YUTysal

™ Code civil, article 229-3 and Code de la procédure civil, article 1148-2
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2 Code civil, article 230-232
" Supra note 48.
% Décision n° 2016-739 DC du 17 novembre 2016
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