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“The criminal law is not there solely to tell police and judges what
to do after someone offends, but also to tell citizens what not to do

in advance”

Simester et al’
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Abstract

At first glance, nullum crimen sine lege seems to be a straightforward
principle, except it is not. Its application is ambiguous. This is quite ironic
considering it requires the criminal law to be clear and certain. This paper explores
the application of the principle in both Thai and Anglo-American (through English
and the US’s) legal systems. Its intention is to understand how to apply the
principle fairly according to the rule of law and the constitution.
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31 a a Y] o £ o a a a a
WNYTAUAT FULEIEA (N 3) 22-24; ILAYTA UuznUeg (n 7) 25; Aala &l WAT (n 4) 72.
2 o - . ! v - - o 8o o
AdlA o wAS (n 4) 75; Adle o uAs, ‘AMsnen1sie’ Tu adlea o uAs (ed), Uszundulnefunisiafaiea
msdsmn (eysyu 2556) 225.
33 o o o a o
7gA WEIRYIEY, NYUN1BB1Y1 A1A 1 (n 7), 29-30, 44-45; ngn WEINE, A185U18NUNI1EANYUEDIGN
(n 5) 61-71; oA (n 5) 68-73, 76-79; Ind AariAe (n 7) 32-43.
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* ﬁﬁﬁi}ﬁ'ama%’gﬁﬁmymﬁ 4/2559 w5 <http://www.constitutionalcourt.or.th/occ_web/download/
article/file_import/centerd 59.pdf> accessed 11 July 2017.
® Liade wih 11,

* < https://www.ilsa.ore/jessup/jessup08/basicmats/unterrorism.pdf > accessed 11 July 2017.
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munguanglng’ [2558] 57 2558 aaglfrans univedusssumans 39
45 a o
Afin o4 wAS, NEMNIEEIY1 M1Aml (n 4) 70.
6 . . .

Rome Statue, Art 22 (2) “The definition of a crime shall be strictly construed and shall not be
extended by analogy. In case of ambiguity, the definition shall be interpreted in favour of the person
being investigated, prosecuted or convicted.”

7T o a = P

ATNWIAYININ 877/2501.
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principle of legality 2819l5ARUAIN nullum crimen sine lege ﬁLﬂuﬁLsﬁﬂf\]ﬁumuM%
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“ Wy e uAs, NOVUEIYN eVl (N 4) 69-70; WiesRvas Sauzatan (n 3) 26-30; uazgle
wilelunsuisnennisinuuuuiiisuissiurensnnud nea uasgiy, AeSuisngmnednuazeig (n 5)
63-65; Hall (n 9) 173.

% Simester and others (n 1) 22; Jeremy Horder and Andrew Ashworth, Ashworth's principles of
criminal law (8 edn, Oxford University Press 2016) 82; Glanville Williams, Textbook of Criminal Law
(Dennis J. Baker ed, 3rd edn, Sweet & Maxwell 2012) 88.
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> Jonathan Herring, Criminal law: text, cases, and materials (7 edn, Oxford University Press 2016) 9.

*2 HRA 1998 Art. 1(1) (a). “... In this Act “the Convention rights” means the rights and fundamental
freedoms set out in— (a) Articles 2 to 12 and 14 of the Convention...”

> ECHR Art.7 (1) “No one shall be held guilty of any criminal offence on account of any act or
omission which did not constitute a criminal offence under national or international law at the time
when it was committed.”

** Constitution of the United States Article 1 Section 9 Clause 3 “No...ex post facto Law shall be
passed” and Article 1 Section 10 Clause 1 “No State shall...pass...ex post facto Law”.

> [1961] UKHL 1 < http://www.bailii.org/uk/cases/UKHL/1961/1.html > accessed 11 July 2017.

Ibid p.4 (“...servants and guardians of the common law”)

Ibid p.5 (“...the superintendency of offences contra bonos mores...”)
Ibid.
? Horder and Ashworth (n 50) 83.
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Lord Bingham iy Lord Chief Justice ‘Vi%@(ﬁ’]LL‘Vi‘LjQG!ﬁ’]ﬂ’]i’e)’]ﬂﬁ@ﬂﬁﬁﬂiuﬁﬂﬂE]‘HLLﬁ%
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" Julius Stone, Social dimensions of law and justice (Stanford University Press 1966) 206.

* Knuller v DPP [1973] AC 435.

* Ibid 479, 490 peslafiniy masnonLaLSTLeNIRS LA TINEEIYRUNg NSNS tAsTudy
Tughuavesmalun1sUyeiinguungl Horder and Ashworth (n 50) 83

“ RV RI1992] 1 AC 599.

* Rv € [2004] EWCA Crim 292.

* Glanville Williams, ‘Rape is rape’ (1992) 142 New Law Journal 11.

* R v Rimmington and Goldstein [2005] UKHL 63, para 31 < http://www.bailii.org/uk/cases/UKHL/
2005/63.html > accessed 11 July 2017.

" Ibid para 33.

® Sw v United Kingdom [1995] ECHR 52 < http://www.bailii.org/eu/cases/ECHR/1995/52.html >
accessed 11 July 2017.
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* Horder and Ashworth (n 50) 84.

" Ibid.

" Wayne R LaFave, Criminal Law (West Group 2000) 103; Dubber and Tatjana (n 9) 74; A. Mokhtar,
‘Nullum Crimen, Nulla Poena Sine Lege: Aspects and Prospects’ (2005) 26 Statute Law Review 41, 43.

2 [1798] 3 Dallas 386 <https.//www.law.cornell.edu/supremecourt/text/3/386> accessed 14 July 2017.

" Ibid 391.

™ bid 390-391 “1st. Every law that makes an action done before the passing of the law, and

which was innocent when done, criminal; and punishes such action. 2d. Every law that aggravates a
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fladsglilnuiiaismaiivedsnunsegfselooidulunuinguszasdnislos
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uaﬂmﬂﬁuﬁmﬁ%’gﬁssm@%ﬁmLawwzﬂwsﬁaﬁzyjiﬂmﬂﬁaaﬂﬂgwmaﬁawé’q
Juwasne WnelyldUydatnisldnandavesena uimafiniansys loRnnusgossuyngudn
Lﬁudwmeaﬁamé’wawé’ﬂmi ex-post facto law ﬂguaﬂﬁumsammﬂgmmasuaﬂma
dae” Fetufudaassudsuudatuuamienisinuld wiaiaasiudsundasuunig
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wsoRnuvgengunelisfainmanszyunsdssian azdinatusianzluswanly usnns
fanundniazdnatuailudlagduiinisnszilfidadudeudidfininuladld™ Tas
AAA31915¢ Jerome Hall lﬁﬂdnﬁ’imé’ﬂﬁménLﬁumé’ﬂmiﬁugmﬁuaﬁxwﬂgwma
anfsn’ ognslsfnuluad State v Mellenberger” maa3y Oregon lHANALANGNS
enlulaenanin umasziaundundnussingiudy uwiidesnensnsgyvesinag

crime, makes it greater than it was, when committed. 3d. Every law that changes the punishment, and
inflicts a greater punishment, than the law annexed to the crime, when committed. 4th. Every law that
alters the legal rules of evidence, and receives less, or different, testimony, than the law required at the
time of the commission of the offence, in order to convict the offender. All these, and similar laws, are
manifestly unjust and oppressive.”

" LaFave (n 71) 104.

" Weaver v Graham [1981] 450 US 24, 28 < https://supreme justia.com/cases/federal/us/450/24/
case.html > accessed 14 July 2017.

" Ibid 29.

" Charles R. Warren v. United States Parole Commission [1981] 659 F.2d 183 <https://www.courtlistener.
com/opinion/394034/charles-r-warren-v-united-states-parole-commission/> accessed 14 July 2017.

" Bouie v City of Columbia [1964] 378 US 347.

* \eutuadnmsedulinswounglinsglusadumnufagueonasvessminuninesned 12983/2558
wazaRvulalfE1a309 marital rape exemption Yesf NN WEIANIYULNSINGY R v R [1992] 1 AC 599.

* LaFave (n 71) 109 and esp. see fn. 50-53.

? Hall (n 9).

® [1939] 163 Or. 233 < https://casetext.com/case/state-v-mellenberger > accessed 14 July 2017.
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nsRauinduusinguinissamnsaldadneduagldui®

uonarntulud 2001 fauddrmainiansss 16dusudnassluai Rogers v
Tennessee™ 1dnn13 ex-post facto law éfax‘ifgﬁlﬂﬁumiammng%mEJ‘UENmaL‘ﬁEﬂﬁ
\Julunuvdn due process wiluafidananiamainanigs Anuiinisfimainiuasy
Tennessee finduasinudnasludemennnssuieiifidomedeTiandanninmaduia
Autiifien’ efinnundnngmuneaidausemd (common law) maaeiiodndaudusiug
sewiamsnsesiuazsa (causation) Arowlefideymeidedinanelu 19 fu 1 Ju winifu
nirtfuagliifednanumeinainnisnsgih® eg1slsiniuaaginiuasy Tennessee
finsuudiiuivdndsnandesgnenian mszmeradosnsunmddliaiunsafigey

* Ibid 258 “We are not unmindful of the fact that this is a criminal case. We are well aware
that no man ought to be convicted under a law which, in his instance, operates against him
retroactively. However, the crime charged against the defendants is a statutory crime and its
elements are those stated in the statute. In the application of the doctrine of stare decisis a
distinction can be made, we believe, between crimes malum per se and crimes malum prohibitum
so far as the compulsory character of the doctrine is concerned. We shall refer to this in greater
detail later”

* Ibid 261-262. “..From Bishop on Criminal Law (9th Ed.) § 96, we quote: "If what is done is
malum in se, so that there is a consciousness of wickedness in doing it, there would be no weighty
objection to overruling a former doctrine clearly drawn, especially if it is upheld only by a single
case." Fraud and deceit are universally condemned and anyone employing them has "a
consciousness of wickedness". When these defendants, or one of them, altered the punchboard
ticket and deceived their victim into a belief that in its altered condition it was genuine, they must
have known that the common judgment of men would reproach them. The constitution of this
state (Art. I, § 19) condemns fraud by recognizing a right to execution against the body of a
judgment debtor who committed fraud. The statute in question, apart from inconsequential
amendment, has been the law of this state since statehood. Without further analysis, we state our
belief that the doctrine of stare decisis does not prevent us from overruling that part of State v.
Alexander, supra, which endeavored to infuse into the criminal law the doctrine of particeps
criminis. In our opinion, the fact that the victim was endeavoring to do something immoral or
unlawful at the time when he was cheated by a more clever scoundrel does not prevent the state
from maintaining a prosecution against the latter. It follows from the preceding that the contention
of the defendant which we have just been reviewing is without merit.”

% [2001] 532 U.S. 451 < https://www.law.cornell.edu/supct/html/99-6218.Z0.html > accessed 11
July 2017.

" fidemognunaivile FalasunfinisezdeTiaviuiiudunmdvinisnegsdialildRduiideunaeinng
THiadeslonnmsunngiidmmhegnaguedesemelasnudinly

% Rogers v Tennessee “At common law, the year and a day rule provided that no defendant could be

convicted of murder unless his victim had died by the defendant’s act within a year and a day of the act”.
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* Ibid After reviewing the justifications for the rule at common law, however, the court found that
the original reasons for recognizing the rule no longer exist. Accordingly, the court abolished the rule as
it had existed at common law in Tennessee.”

* Ibid “the year and a day rule had only the most tenuous foothold as part of the criminal law of
the State of Tennessee. The rule did not exist as part of Tennessee’s statutory criminal code. And while
the Supreme Court of Tennessee concluded that the rule persisted at common law, it also pointedly
observed that the rule had never once served as a ground of decision in any prosecution for murder in
the State. Indeed, in all the reported Tennessee cases, the rule has been mentioned only three times,
and each time in dicta.”

"' Justice Scalia dissenting in Rogers v Tennessee < https://www.law.cornell.edu/supct/html/99-
6218.7D1.html > accessed 11 July 2017.
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% Kokkinakis v Greece [1993] ECHR 20, para 52 “The Court points out that Article 7 para. 1 (art. 7-
1) of the Convention is not confined to prohibiting the retrospective application of the criminal law to an
accused’s disadvantage. It also embodies, more generally, the principle that only the law can define a
crime and prescribe a penalty (nullum crimen, nulla poena sine lege) and the principle that the criminal
law must not be extensively construed to an accused’s detriment, for instance by analogy; it follows
from this that an offence must be clearly defined in law. This condition is satisfied where the individual
can know from the wording of the relevant provision and, if need be, with the assistance of the courts’
interpretation of it, what acts and omissions will make him liable.” <http://www.bailii.org/eu/ cases/
ECHR/1993/20.htm(> accessed 14 July 2017.

” Ibid para 40.
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* Horder and Ashworth (n 50) 87.
Ibid 88; Simester and others (n 1) 28-31.
Hashman and Harrup v United Kingdom [1999] 30 EHRR 241.
*" Steel v United Kingdom [1999] 28 EHRR 603.
Ry Pattni, Dhunna, Soni and Poopalarajah [2001] Crim LR 570, for explanation of the crime see
Herring (n 51) 522-523 and for criticism of the crime for its vagueness see David Ormerod, ‘Cheating the
Public Revenue’ (1998) [1998] Criminal Law Review 627.

’ Dubber and Tatjana (n 8) 73, 85

* yu Cong Eng v Trinidad [1926] 271 US 500 < https://supreme.justia.com/cases/federal/us/271/
500/case.html > accessed 14 July 2017.

' LaFave (n 71) 97.
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- Connally v. General Construction Co. [1926] 269 U.S. 385 < https://supreme.justia.com/cases/federal/
us/269/385/ > accessed 14 July 2017.
% fidureveunninssnand (reader) flilnmedofivistuususslonivlinsesuistaaudau
* LaFave (n 71) 97 and see cases cited in the page.
> Tuck v Priester [1887] 18 QBD 629, 631.
¢ [2000] EWHC Admin 302 < http://www.bailii.org/ew/cases/EWHC/AAmin/2000/302.html >
accessed 14 July 2017.
"7 [2005] UKHL 35 < http://www.bailii.ore/uk/cases/UKHL/2005/35.html > accessed 14 July 2017.
¢ [2014] EWHC 2872 < http://www.bailii.org/ew/cases/EWHC/OB/2014/2872.html > accessed 14 July
2017.
" Horder and Ashworth (n 50) 88
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"% L aFave (n 71) 83.

Hall 177 (n 9); Horder and Ashworth (n 50) 87.

Horder and Ashworth (n 50) 88.

Attorney-General's Reference (No. 1 of 1988) [1989] HL 1989
Horder and Ashworth (n 50) 88.

[1993] ECHR 20

Horder and Ashworth (n 50) 88.

gAREadsly fn 27 Ty LaFave (n 71) 83,

Ibid.

Ibid 84-85.
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