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Abstract

This Article suggests that, in exceptional cases where full compensation
would lead to an oppressive financial burden on the injuring party or where the
degree of fault is extremely disproportionate to the damage, damages can be
reduced under Section 438 in conjunction with Section 5 of the Thai Civil and
Commercial Code. In this regard, four prerequisites for reduction of damages must
be met. First, the injuring party is a natural person. Second, the damage is not
caused intentionally or by gross negligence. Third, it is not the damage to life, body,
or health. Fourth, full compensation would lead to an oppressive financial burden
on the injuring party or the degree of fault is extremely disproportionate to the
damage.

However, the interpretation of Section 438 in conjunction with Section 5 of
the Thai Civil and Commercial Code would not be accepted in practice as there has
not been any precedent, especially the Supreme Court decisions, in this matter yet.
Therefore, to be clear, this Article also proposes a revision to Section 442 of the
Thai Civil and Commercial Code by adding the second paragraph that recognizes

four prerequisites for reduction of damages on the ground of fairness.
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MnmsnsgvhazdialdfunaBeismieldsumsualdraulnmaunuiionnudemed
At (compensatory function) ZvingUszasddananldsunisseuiusislussuungmne
meiiuglsl’ szuungranereusuasitesngy’ sudsruunguinglng’

Tunsvalderdulvamaunuiiioaz fnfindnimluin gnsgviaziinazdosald
Andemeiiumuaudemediiadu (principle of full compensation) nanfe win
Qidemeanusaigaddiuiuanudemefifusainainmsnseyinasidnld gnszsihazidie
goufinthivaldmdulnmauunudaudang 1 degadu ue B fusalaguszum
Buaslvusasudvesuny Cvilviune C desderlddnglunisgensasud 10,000 um
LAEANSNINEIIATINDINTFUIALEY 3,000 U wuil we B Suthiidosaldalddng
Fananviaueliuiue ¢ (Hus

ae19lsnd Tunguunednvazasidinonaddesniundnnisvaldaduluunaunu
Wudruau Tnengrunsenafvuaieuldliinisusvanddulmmauuaslilunsdiivg
Suaumsuiansd Fedeeniuiissuunguunedilung 01f ngranesangy wosiuuaz
WSaea seusulignszvhazidiaaninsasnidudesediieliiinsusuandndemeiidosald
asldfide nsiigidsmeiidiudessuiaseuluaudemefiindutude (contributory
negligence, Mitverschulden, a faute de la victim)’ n&nn1ssananilésunissusesly
agetaauluszuunguunglve auUszananguunewnwasnfe 11n31 442 Usgneu

UINTN 223

! Helmut Koziol, “Basic Questions of Tort law from a Germanic Perspective,” at 75, Accessed
February 9, 2017, http://www.jan-sramek-verlag.at/fileadmin/user_upload/Koziol BasicQuestions ePDF
HighResOpen_FINAL.pdf).

? Cecil A Wright, “Introduction to the Law of Torts,” The Cambridge Law Journal, Vol.8 No.3, p. 238,
(1942-1944).

uanandl Ussmaiildszuunguaneildudvinannnguinesangy Wy seansids Afusewudni

' o . th . .
WURENTY, I‘U‘mq John G. Fleming, The Law of Torts, 9 ed, (Sydney: LBC Information Services, 1998), p. 3.
3 2 o . I .
I LATHIYAT, NANNHNUNBUNIAN BT AZLIN RUnNASN 8, (NFUNNUMIUAT: 1ATINITATIUALLENEANT
Usgnaunsaou AuzdRrans uninedesssuaans, 2556), U, 24-25.

* WVH. Rogers, J. Spier, G. Viney, Preliminary observations, in J. Spier (ed.), The Limits of Liability:
keeping the floodgate shut, (The Hague: Kluwer Law International, 1996), p. 2.

° Cees van Dam, European Tort Law, aned, (Oxford: Oxford University Press, 2013), p. 375.
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namfe mniuduiiusedndin gnssiasdiaduyanaiilifneldviesinelios
mniwuslidessufisluademenuarndemeiiintusie o1edmwariliyanatiudos
duazarevseUszaulyminiinisduegieiiowss fegiudu we A lugndnluuiem
Tumnreadng ”qummﬂgumm lmﬂiummﬂmaﬂiumwLﬂummflmmﬂmmmsﬂaaswaa
faasuviands wuil maszRansananandemeaddaedrmdnanuusss el
Audemeiifersltatidenndosiuaniugmanasusiavesune A ldvdoli udu

2. “38AuANIIBUTIVRIANUAA " (magnitude of fault) Yasgnszsinaziiin
Lilddndauerannidedfisufuarudemeiiiatuase

nanfe Tunsdifissduammuieuswesnnuiinvesnisiasdialilddadauegaunn
defisufuanudemeiiindu endedislunsdiiinery 10 vauldgangaulutag
wanaaeenszndlaglisednse s Juvmbidalilnddnuandemeld 5 am Aadndeme
Huyadmaneduuin nsdiull maszfinsanuivandndemediiosiuinseulumg
Aanannesrnldadlivialy ogdls

ndaymtedu Jilsuaznoudynlasldisnsfnwingruiedadieuiiey
(comparative legal study) lnggilguasAnwiUSeuliisussuungnuneaeUssine Faudu
NAMUNBAULUY (model law) @asatu leikA The Principles of European Tort Law (PETL)
waz The Draft Common Frame of Reference (DCFR) saslusnguunanigluvesissine
Alduszananguune nanfe ngmuinevesUsunaessnd dinaa 5013 wisesuaus
nmdlduazui@a Wesanszuungranglnedussuuildussunanguang nsfnen
Wisuifleussuungmneildssuuaieadstugeanililimsesnsetiyviiannsaium
Usuldluszuungmnglnglfesnanzaudiu

Tududlasswesunannu ndmnldnandssadudgmilunnguanefiietu
msUsuvanAdemeluafiazdialuidei 1 uds Tuded 2 filsuszthiaueiauuifnues
sruunmnessUsEmaidendnuifeafunsuuandndemelasfdeisanaundusssu
Tnsazdliduilussuungmnemaidusensunsuvanandemelunsddanarivdelsl
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2. nsanAdgnigiaazilinlagardetenudusssulussuu
NRUBA1SUTEINA

2.1 NM3USUaRANEENIEAULUIANYRINY UUIEAULUY

The Principles of European Tort Law (PETL)® léa1andnnisifenfunisdiuan
Andemnelnediledsanudusssudednszyazidalflusnns 10:401" nande mnma
Wuiniternudusssy msimuslignsgiasiiavalddndemeidudauaznelmin
nszegnann lumsil mastafinsanandudemeadasfisnsanusenoufuteiionsei
Ademelaviseiudelivield viedidemeinnudndudedddiunmsvaldandenieass
violi’

mannzdnsi PETL ldondegnenisldinns, 10:401 faegradu’ D uinde
14 U fadugnmeesganiingseniianu Iddssfinssuduaituifeuiuduisdnlag
Tsadou Usnginlurnzasniduandu D Idgadnismuauafivamunassudaiu p
Faduinuansausdumiasviauild P ldsuuiaduiluniuagliannsaiinsuans
ausslatsansionan P azldfurnouunudiuam 2 duels

Tunsdiil WeirsanSeuieuaniugniamsiusesning D uag P ud mstvusilst
D fosumldandemels P iuduiu (2 &rugls) asviili D Ussaufunisvesiaunn sisdl

* deluluunenufiGendn “PETL” aunsagnimsisduiausaundusnuasiiomlasagUléi Bernhard
A. Koch, “Principles of European Tort Law,” King’s Law Journal, Vol.20, pp. 203-214 (2009).

" “unsdeniiuegnade Weinrsanfsaaiuznianisfureagnsd fnnsveldandemeidudoues
relAnnszegranndetnsshazdia Adeveduintuensanadld lumsiarsanandndemelisdeiegu
WRATISURAALINATT 1:101 YoumuisnsAuasesselvilnuinns 2102 wazvinvesanudemedufivy”
(Walnegiden)

® Ulrich Magnus, “Damages Rules in the Common European Sales Law and in the Principles of
European Tort Law,” International Trade and Business Law Review, Vol. 17 Issue 1, p. 238 (2014).

? PETL Wunanuiinguindvinsanvanedssmaluglsugidosngngrunsdnvazasiiia luui
“Tilburg Group” M%aﬁiﬁ’ﬂﬁﬂu%a “European Group on Tort Law” l¢daituiioidunissusaundnnisiu
nguingddsazfiauazandemelilunuinny 01 anudveusengming euduiusseninanisnsgyiuas
Ha Ademe MR Ausuiialaoiaseada Amnusuiaientsnseinvesyanadu gnsevinasliavansay udy

I‘Uim@ European Group on Tort Law, Principles of European Tort Law: Text and Commentary, (Austria:
SpringerWienNewYork, 2005), pp. 12-15.
 Jbid, p. 181.
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LULAEAU The Draft Common Frame of Reference (DCFR)11 @ as1amsnnnsdi
adreadedy PETL 15lude 6:202 Tneanandndn lunsdifiazneldiandusssunas
aunauna yaranaldunisUanddesananuiuialuniseeldadulamaunulaid
vanuaviounsdiy dmnlunsaifianudemeldlgiinainnisnssvinilaeadla nsuald
Aaulmmaunuiinduughilfdnduilefisuiuanuiinvesyanagioanudeme
dlewieufuveuwnvesrnudenme wiedinstestumnundemedy'

dmduinasilunisfinnsanit yaeagieanudensagldsunisandiedly
Wanuavieandiunuuiinvaldaaulnmaunuamdelidy Ussnisusn 9o 6:202 119
nsaulnafrenisiuain msmsUandewdoandiunnuiuinesldldanensdiioy
Aneudussauuazavnauaiiazyihiduiu’ Ussnsrenn aruiuiinasdesliiinan
nsnsziilagadla nandnidenis 4o 6:202 aunsausuldlatumnusuindiiineinns
nsvsilagUszamiduideviedunsdauiuiinlaoiniansn Usznnsgavine nnsdan
WassAde et unsoanuiissunsdruasvnlddodiommualiunldmaulnunauny
Wuduueghilddnduilooutuauiinvesyanagienuideme Weiflsuiuveulun
yesnMuEeme Wisisnstestumudsmeti

gAYl DCFR laendiegansusuldudnnisdsnanild fegradu nsdiiinde
8 waz 9 vavldidudenadlwlulsnisdng udwouninlwindlsudesdniuazanaruau
Eemenmin dimndivedsadesdniteailiintaesausuinseuluaidemelned

1 Yo N
soluluunanuilisenin “DCFR

DCFR 1Hurasuma3un1sfisausiundnns (principles) filens (definitions) wazundayeifuuuy
(model rules) wasngussiensuglsudsinvilasnguiniunisluglsuasingy fe augfnwivszuangmang
uvisglsy (the Study Group on European Civil Code ~the Study Group) wazanrIdonguuneenyui Taduld
luusswrauglsy (the Research Group on Existing EC Private Law - the Acquis Group) TUsag Study Group
on a European Civil Code and the Research Group on EC Private Law (Acquis Group), Principles,
Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR), Outline
ed, (Munich: Sellier. European Law Publisher, 2009), pp. 3-4.

i Study Group on a European Civil Code and the Research Group on EC Private Law (Acquis

Group), Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of
Reference (DCFR), Volume 4, (New York: Oxford University Press, 2010), p. 3784.

© Reiner Schulze, “Non-contractual arising out of damage caused to another in the DCFR,” in
Vincent Sagaert, Matthias Storme and Evelyne Terryn (Eds.), The Draft Common Frame of Reference:

national and comparative perspectives, p. 228 Cambridge: Intersentia, 2012.
1 Christian von Bar, Non-contractual Liability Arising out of Damage Caused to Another (PEL Liab.
Dam.), (Oxford: Oxford University Press, 2009), p. 972.
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uBa wuiinguanelidalenalvimaaunsafinnsuivivanandenei oazdialag
fisanantiadeveshegnsyvinaziin lunsdoniusindadleldmdsfmaiiefiaziinse
anuzynansiiuesinsevinaziiin vie Wenuiliaulallidndiuegnannseninesedu
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8nfI0g 19 lUTEUUNYMINEVRIUTLIMALILTETUANA MINUTEUIANYUUILUNG 1R
109 2930 1 laUnvdeslvmaaunsaldnaiiaandidemeadls nnealaiansanain
ngAnIsaiwisaiaUs Tuluisanmanusufio IRduiusiTseegseninegndl uazanug
NIN1IRUVRIGNTEUET Wind1 nstvueandemeafiudiuiuaziilugnadnssulaifia
UszasAogatauds (clearly unacceptable result) uiagnslsinng mngnsevinazidalasu
mMifuAsemsearlasunsAuasaanselaviuseiudoliva maldlidhunsanandemeas
16 31951 109 255 2)'°

Taquszasduasnas 109 vasUszananguaneunsing fe sidunsosgnuivio
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* Jbid, pp. 971-972.

 fidornrdunein lusausnvesussanangraneunsing nsfiasanyivandidemedududosiiumn
Wunsdimsnszvhazifialagadlanieuszumiduidestiseuss udluins 109 Aldtsduluiagiulifievly
fanam aziu lunsuiuldninnguane fameesmadilifuuuniontu nanfe luved withssvhandeld
nsgvilagadle aanfinnsanandndemely wivisademalifansanuivanlilaegaindnsziasidinesda
AolilinAudenie Iﬂim@ Alex-Geert Castermans et al. “Report on the french avant-projet de r'eforme
de la responsabilit’e civile,” pp.12-13. Accessed 24 January 2017, https://hal.archives-ouvertes.fr/hal-
01373466/document, p. 14

" Jbid, p. 13.
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Andeveasiiitens iAnnafidusssuseihognsevinazisin lagvilvianinsomssdindely
Lowazlideannegluanzduazaemaasugivdulunasinnmsvhasde

navdnmaanan ffegnsluadfiAndudlel a.a. 2005 na1afe Van den Boom
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Admennusnuseiuseldlnglavihliudmuss fufodesussaumazanniin nadioud
madsanAdemed Van den Boom dwdesaldaimiuuimst 109"

Tumanseiudny ssuungruneieasiueynnlilinsusuanddemeadlianis
nadiffesideveiidaufin (contributory fault) luarandemewiniu' wWuierfulssime
WSaaa enasSumalsifuunAalunsussidudnnudndemelasfiansananiugynanisiu
viosefiumLBusweInLRavesinsvhain”

2.3 d3U

Tunisdmuadndemoiioasiia ynszuunguanedisszmafidendnuiie
wwaRanandeudu As dnsziitavildndessalddndemefindiuiuaiiudsne
(principle of full compensation) mﬂ;:il,ﬁwwlé’%’ummL%&Jmawiﬂmﬁﬁawmﬁwhﬂ?u
ldinnvdedieslunimnudemeiAniuase wnAndindnasiouingussasdnguane
anwazazdalunsdeisilaznldaiudeig (reparation and compensation)

wiluuszihunisusuanandenie wenainynszuunguuIegausuniIsUsuan
Ademelunsdfdomeddnfnluanudemefiiatuwds visssuunguunedadedi
maldnasfitalunisusvanandemelasataianulusssuld nanfe PETL nguung
Y9IFINT3 sesuaun wazinmald seulivsuanandemels vnnisivuaadenieay
bignszhasidadesszaulymniuasegiaegesienss kag DCFR Lagn)uungusida
goulviuuandndevnolilunsdiissiunnuroussesnuinlilddndinediannile
deufunnudsmeiiinty uiudaruhililiiunsusedussuungmneeesiuuag
NSmausiagndla

*® Hof Den Haag 7 juni 2005, ELCENL:GHSGR:2005:8A1320, VR 2007/40. 81411 Alex-Geert Castermans
et al.. supra note 16, pp. 13-14.

¥ Bs. Markesinis, The German Law of Obligations: Volume Il The Law of Torts: A Comparative
Introduction, 3rded, (New York: Oxford University Press, 1997), p. 911.

% syuuNgUnevatay wadey T,imﬁjaLLazﬂ%ﬁvﬁﬁamml,u’;ﬁmﬁvdulﬁmﬁu, 1Usag Study Group on a

European Civil Code and the Research Group on EC Private Law (Acquis Group), supra note 12, pp. 3786-
89.



70 m 1sasdamans

3. n1sanAtdenteiaaziiinlnediideneadutdusssulussuu
navangng

3.1 Yana15uUa9AY

Wian1snsgyivesymnalansuaIAlsEnaumNSURnLoalina U TRl InguLe

Y
a

1937 420 89 437 wissnangmneLiaarasuda yanatugeuinifasfeald
Andulmauuugdemennmanssvhasdatu SeAulmmeaunuasaeldiuagdlaiy
a1 438 anduuntygRnmdnilvels”

WANNITNTOANYINLBVINTYALTA AU ALN LAY 1IA5T 438 ALY
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11091 438 Jundnilvlunssmuaadulmmauny Jonnfundygffidnunisnns
galdadulnunauwmudunsamsudafidontesulumuuntysdidug ” urogralsfany
1791 438 enaldfRansanysznauuniamzls”

3.2 n1sUsuanddenng

Tunsfiansanadazifie fldemenselandininfinandruazidulimmiuinis
nsgvdunsuasfvsenovasidn wasiigailiuirnudemewaziuuandemendu

21 i a Y 9y  aa o e P v \
Adulnumaunuaziislilasaauladisddaiu IiaaidadonunsunnginisaluazAanusIan s
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oils eAulymaunuiy Tduninshunndausudidomedoadsluinszandn vieldmamingauty
ssrndemesuasiedsiuldldiitemnudemesgdla q suldretuiuse”

“ 307 Perdng, A108UN8UIEANANANINEUN LA INEYE 158911 Jgmedanisiuuends anfiaasle
azidln (11951 395-452), Ineneaumans1NseInn Aerdid, Usuugdlae wugll alinnas, ¥iu gudng, 81um
FapaRuy, (ngannavinuas: Lssfiwiidiounan, 2555), 1.250,; nins Yayeyiug, Aresunsuszanangmunsauniuas
widled fnvagasfiauasninnguinednvuzesde 15es fofuiivgiuanuiinueanguans, fuiadd 14,
(NFunnunIuAs: dUnunlAussanis, 2558), W.146.; fnsenm ITTOULES, NaNNNINEaLLER, Faiadsd 8,
(nyannamuas: dinfiailaayu, 2555), w.175,; 1% wiana, Uszanangunguniuasndivd Imgasiin
Fan1suusnds waza1ninasla, (NJunnumIuAS: Iyadhanisiiu, 2544), u.246. aduvinsal landwug,

Aesusnguednuurazlin §an15NULends a1nfiadsle, AunaAsan 7, (nNgavmumuas: ddnfinidyy,
2560), 4.315-316 way awy Andad, Masuielszulangnuisuniuagnidiye d1ieazilia, ANHATIN 8,
(nanmumuAs: ddnfiudiliussanis, 2555), w. 205.
3 o ' A = | Aa 1 LRIV VX
feg1e Adulnmaunuluanudemesdedin sanewaveunds TUygRluing 443-446
24 a 9 v v A . 1Y) o £ v vy A ~
Indns Yeyeyiug, 87967 199955977 22, W.147. way ANIANR 50EN, 9IUAT 1T05507 22, . 175.
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fsanirualilaggainngAnisaiaeauieusuiasdinla
Tuilsesdnasenaendosiodifielimafiansanusuanademeidnasiosusldasld
Feluynadnn” eduei nildluteredmaszanangrnounsuasndudiianansaanly
1 1dun dededifenfuamnuinvesiiondomeniuuins 442 Usgnavuins 2237
namide mngidsmeddwinlurudsmeiiiatu fdemeenalildsuademefiun
anudemeld’
fosodfananasnadosiuumininumainiilateslsisinisanedomels
awiznsdifdomeddnfinge degrensdfFemeiduanluarudsmeiiintu 014
AdevnedldunseyilagUssimlunisasidinede (9.10534/2558, 13675/2557, 7426-27/2557,
17868/2556, 7941/2556, 5249/2555, 10388/2553, 5391/2551, 7673/2550, 1722/2548,
480/2548, 8794/2547 "a") fidsmeasinslaiindesfeviedidiuneliAnmndiduaziin
(.4466/2551, 6025/2550, 3346/2530, 602/2510) waziiduymeaziaglivriaiates vie

UTTIMANULEDNY (£).2419/2536)

25 ° ' a v a a Y o

waw Ywipy, AussensUssananguineuwiauasnidyd deazdia, AUNASIT 3, (NJUVnUMIUAT:
dineusufinungrineuisuAvadinean, 2525), U. 539.

2 Yy o va X a4, vy o o v

11091 442 “franudemelaifiavunsieanurnegrmiletdlavesiiondomeussnaumieles vinu
TrhunUayafAnriannns 223 anlddedu Tnseulay”

1091 223 “Gredidemelafidwianuinegrdlasgmineliinanudemediglss viuimd
suazdedldrdulnmauunnihedidemenndesifisddatudesodonginisaliulszann feddgffodnany
demetuldinatumszdhelvududnemdeuniniuiiels

U vy B d sl o A Lo o vss o o

Wigaiull vinulilduivaiauiinveshefidemeszduidiomeiaelidieugnuiliidntdune
wiansidemeduluegrsieussiinung Jagnnilliinielienvasild vieowusaziaglividniindes wie
ussmANnudeetume eflsunUydiurianns 220 tuviuliiunlddsfuiislageylan”
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