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Abstract

Important duties of states include, not only maintaining peace within the
state, but also respecting and protecting the human rights of its citizens. Problems
arise if the state is unable to perform its necessary functions with efficiency
because of political conflict or violence affecting the stability of government. The
concept of sovereignty in public emergency was referred to by Carl Schmitt (1920)
in his words “the state remains, whereas law recedes”. Schmitt famously stated
that “sovereign is he who decides on the exception”. This means that the
sovereign decides whether there is an extreme emergency as well as what must be
done to eliminate it.

This concept of sovereignty has been used in practice by many states in
claiming that security issues override all others. This even includes the rule of law
which is the foundation of a democratic society, involving key principles for state-
under-law, and ensuring a society with rules and stability, in which people are able
to coexist peacefully. If the state can exercise unlimited power in an emergency
situation, it can cause problems for duties of state. This is due to the likelihood that
unattended basic problems may lead to a reoccurrence of conflict and political
violence. The rule of law is the portentous principle of legitimacy for a government

in preventing such conflict and violence. Democratization requires the participation
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of its citizens under an administration where the rule of law is implemented in
order to be accepted from both inside and outside of the state. As a result, the
rule of law is inevitable. A state cannot legitimately suspend rights or implement

regulations regardless of the rule of law in any situation.
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1Geranne Lautenbach, The Concept of the Rule of Law and the European Court of Human
Rights (Oxford: Oxford University Press, 2013), pp. 21 — 22.

2Andrej Zwitter, “The Rule of Law in Times of Crisis - A Legal Theory on the State of
Emergency in the Liberal Democracy,” in University of Groningen Faculty of Law Research Paper Series,
Retrieved October5, 2016 fromhttp://ssrn.com/abstract=2369335
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Causes (New York: Macmillan, 2014), p. 14.
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University Press, 2004), p.114.
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University Press, 2011), p.1.
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7Cour’mey Taylor Hamara, “The Concept of the Rule of Law” in Law, Liberty, and the Rule of
Law, Imer B. Flores and Kenneth E. Himma, eds. (New York: Springer, 2013), p. 19.

*Richard A. Epstein, Design for Liberty: Private Property, Public Administration, And the Rule of
Law (London: Harvard University Press, 2011), pp.18 -20.

9Alfredo Narvéez Medécigo, Rule of Law and Fundamental Rights: Critical Comparative Analysis
of Constitutional Review in the United States, Germany and Mexico (New York: Springer International
Publishing, 2016), p.17.
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(Cambridge: Cambridge University Press, 2013).

12'I'. R. S. Allan, The Rule of Law: Freedom, Law, and Justice (Oxford: Oxford University Press,
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(New Jersey Princeton University Press, 1995), p. 17.
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